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Highlights

48105 United Nations Day, 1981 Presidential
proclamation

48103 White Cane Safety Day Presidential proclamation

48101 Child Health Day Presidential proclamation

48099" National Diabetes Week Presidential
proclamation

48097 Fire Prevention Week Presidentia.proclamation

48107 High seas Interdiction of Illegal aliens

Presidential proclamation

48109 Interdiction of Illegal aliens Executive order

48524- Medical Services HHS/HCFA implements
48556 regulations on State administration of Medicare and

Medicaid programs. (5 documents)

48564 Block.Grants HI-IS issues rules on Implementation
of seven grant programs, changes requirements for
programs replaced by block grants and removes
certain categorical health grant regulations. (3
documents) (Part XI of this issue)

48120 Banks, Banking FRS adjusts discount rates for
extended credit to depository institutions.

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, -under the Federal Register Act (49 Stat. 500, as
amended 44 U.S.C. Ci. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
Inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
Issuing agency.
The Federal Register vill be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for Individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

48323 Grant Programs-Health 1-HS/PHS lowers first-
year student enrollment requirements for health
professions schools receiving construction grants,

48606 Aid to Families With Dependent Children Labor/
ETA and HHS/HDSO jointly revise regulations on
the Work Incentive Program. (Part XIII of this issue)

48195 Veterans VA extends eligibility pertod for
eaucational benefits.

48243 Water Pollution Control EPA proposes to ametid
Consolidated Permit regulations and technical
criteria and standards for State Underground
Injection Control Progams.

48120 Equal Accessto Justice NCJA prnposaps
procedures for application for award of fees in ,o.irt
actions.

48206 NTSB'providoc procedure, ior fue aw.Ard m
administrative proccedin-c.

48178 Securities SEC pewinuis .ntrnatiomal Baijk for
Reconstructun and Develorm eit, Intor-Amncrarl
Development dtank, and Asiun v olopment rv'jnk to
sell securitieo imTnd;ate1 upon iug certan
jnformation with ie Conmarii.on.

48147 SEC publishes mterpetitiop on ns)tdlr ropojrtinp
and trading.

43136 SEC revises properiv, plantand equipment
disclosure req uirement...

48261 Motor Vehicle Safety DOT/Nf ITSA grants
hetition for rulemaking lor power-opurated window
systems.

48260, "DOT /NH-TSA proposes amendments to bumper and
48262 impact protection for driver from steering control

system standards. (2 documents)

Regulatory Agendas

48217 FRS
48222 DOT (Part IlI of this issue)

PrivacyAct Documents

48273 ACTION
48366 PBGC

48392 Sunshine Act Meetings

Separate Parts of This Issue

48416
48422
48524-
48572
48574
48582
48600
48606

Part II, USDA/FGIS
Part III, DOT
Part IV-IX, HHS/HCFA

Part X, Justice/PB
Part XI, HHS
Part XII, DOT/FAA
Part XlII, Labor/ETA and HHS/HDSO
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48109

48101
48099
48097
48107
48105
48103

The President
EXECUTIVE ORDERS,
Illegal aliens, mterdiction.(EO 12324)
PROCLAMATIONS
Child Health Day (Proc. 4862)
Diabetes Week, National (Proc. 4861)
Fire Prevention Week (Proc. 4860)
Illegal aliens, high seas interdiction (Proc. 4865)
United Nations Day, 1981 (Proc. 4864)
White Cane Safety Day. (Proc. 4863)

Executive Agencies

ACTION
NOTICES

48273 Privacy Act; systems of records

48113
48111
48115

48116

Agricultural Marketing Service
RULES
Cotton:

Classification service to producers; user fees
Cotton and cottonseed; fee revisions

Pears, plums, and peaches grown m California
Potato research and promotion plan:

Expenses and rate of assessment

Agriculture Department
See also Agricultural Marketing Service;
Commodity Credit Corporation; Federal Crop
Insurance Corporation; Federal Gram Inspection
Service;, Soil Conservation Service.

- NOTICES
Import quotas and fees:

48274 Sugar; quarterly determinations
Meat import limitations:

48275 Fourth quarterly estimates

Antitrust Division
NOTICES
Competitive impact statements and proposed
consent judgments:

48344 New York County Lawyers' Association

Civil Aeronautics Board
NOTICES

48276 Certificates of public convenience and necessity
and foreign air carrier permits

48392 Meetings; Sunshine Act

- Civil Rights Commission
NOTICES
Meetings; State advipory committees:

48277 _Maine'(2 documents)

48193
48194
48193

48195

Coast Guard
RULES
Anchorage "regulations:

Connectidut
Michigan
New York

Drawbridge operatibns:
Louisiana

Incorporations by reference, approval (Editorial
note: This document appeared in the Federal
Register for September 30. 1981)
PROPOSED RULES
Drawbridge operations:

48239 North Carolina
Regulatory agenda. See entry under Transportation
Department.
NOTICES

48376 Port access routes, study results

Commerce Department
See International Trade Administration; Maritime
Adiniustration (DOT]; National Oceanic and
Atmospheric Administration.

Commodity Credit Corporation
RULES
Loan and purchase programs:

48117 Peanuts; interim

48284
48284
48285

48392

Commodity Futures Trading Commission
NOTICES
Contract marketing proposals:

Chicago Board of Trade; gasoline
Chicago Board of Trade; gold coins
Chicago Board of Trade; intermediate-term U.S.
Treasury notes-CDR

Meetings; Sunshine Act

Customs Service
RULES
Vessels m foreign and domestic trades:

48180 Greece; reciprocal privileges to transport articles
coastwise

PROPOSED RULES
48235 Carnets; conforming amendments
48238 Metal, dutiable; imported smelted or refined

products

Defense Department
RULES

48189 Civil defense; military support
NOTICES
Meetings:

48285 DIA Advisory Committee

Drug Enforcement Administration
NOTICES
Registration applications, etc.; controlled
substances:

48345. Fields, Alan D., D.O.

Economic Regulatory Administration
RULES
Powerplant and industrial fuel use:

48118 Electric powerplants, owners and operators;
- continued coverage of prohibition orders; interim

NOTICES
Powerplant and industrial fuel use; prohibition

/ orders, exemption requests, etc.:
48286 Jones & Laughlin Steel Corp.
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Education Department
NOTICES
Meetings:

48285 Women's Educational Programs National
Advisory Council

Employment and Training Administration
RULES
Work incentive program:

48606 Aid to families with dependent children; interim
rule and request for comments

Energy Department
See Economic Regulatory Admimstration; Federal
Energy Regulatory Commission.

Environmental Protection Agency
RULES
Hazardous waste:

48197 Treatment, storage, and disposal facilities,
interim status standards for owners and
operators; closure and post-closure care and
financial responsibility; interim rule and request
for comments; effective date deferred

Pesticide chemicals m or on raw agricultural
commodities; tolerances and exemptions, etc..

48196 Chlorpyrifos
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States, etc..

48240 Maryland
Water pollution control:

48243 Permit programs, consolidated; State
underground injection control program criteria
and standards

48254 Permit programs, consolidated; State
underground injection control program criteria
and standards; hearings

NOTICES
Air pollution; standards of performance for new

'stationary sources:
48317 Pennsylvania; authority delegation

Meetings:
48318 State FIFRA Issues Research and Evaluation

Group
Toxic and hazardous substances control:

48318 Premanufacture notices receipts
48316 Premanufacture notification requirements; test

-. marketing exemption approvals
Water pollution control; safe drinking water, public
water systems designations:

48314 Washington

Equal Employment Opportunity Commission
RULES
Procedural. regulations:

48189 Deferral jurisdictions, timely filings of charges;
final rule; -correction

Federal Aviation Administration
RULES
Aircraft identification and registration marking:

48600 Size of marks
Airworthiness directives:

48128 Boeing
48126 Piper
48131 Control zones
48130 Control zones and transition areas

48133
48132
48134
48129,
48130
48128

48223,
48224

Jet routes
Restricted areas
Standard instrument approach procedures
Transition areas (2 documents)

VOR Federal airways (2 documents)
PROPOSED RULES
Airworthiness directives:

Lockheed-California (z documents)

48225 McDonnell Douglas
- Regulatory agenda. See entry under Transportation

Department.
48226 VOR Federal airways

NOTICES
Organization and functions:

48379 Detroit, Mich., Airports District Office, address
change

48200
48205
48202
48206
48205
48202
48204

48258

48319,
48320

Federal Communications Commission
RULES
Radio stations; table of assignments:

Califorma
Hawaii
Idaho
Louisiana
Missouri
Oklahoma
Texas

PROPOSED RULES
Radio stations; table of assignments:

Florida
NOTICES
Canadian standard broadcast stations; (2
documents) notification list

Federal Crop Insurance Corporation
NOTICES

48392 Meetings; Sunshine Act

Federal Deposit Insurance Corporation
NOTICES

48393 Meetings; Sunshine Act (3 documents)

Federal Election Commission
NOTICES

48393 Meetings; Sunshine Act

Federal Emergency Management Agency
PROPOSED RULES
Flood elevation determinations:

48255 Massachusetts; correction (2 documents)
48256 Michigan; correction
48257 Pennsylvania; correction
48257 Vermont; correction
48257 Wisconsin

NOTICES
Disaster and emergency areas:

48321 Texas
Radiological emergency; State plans:

48321 Connecticut

Federal Energy Regulatory Commission
RULES
Natural gas Policy Act of 1978:

48179 Jurisdibtional agency identification
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PROPOSED RULES
Natural Gas Policy Act of 1978; ceiling prices for
high cost natural gas produced from tight
formationsZ various States:

48235 New M~xfco: correction
48234 Utah

NOTICES
Hearings, etc..

48288 ANR Storage Co.
48289 Arkansas Louisiana Gas Co. et al.
48290 Central Maine Power Co.
48290 Cities. Service Gas Co.
48291 Detroit Edison Co.
48291 Equitable Gas Co.
48292 Illinois Power Co.
48292 Kennecott Minerals Co.
48292 McCormick Operating Co.
48293 Minnesota Power & Light Co.
48294 Southern Natural Gas Co.
48294 Tennessee Gas Pipeline Co.
48295 TOPICO
48296 United Gas Pipe Line Co. et al.
48394 Meetigs; Suni hme Act

Natural gas companies: /
48288, Certificates of public convemence and necessity
48293 applications, abandonment of service and

- petitions to amend (2 documents)
Natural Gas Policy Act of 1978:

48298- Jurisdictional agency determinations (3
48309 documents)

Federal Grain Inspection Service
PROPOSED RULES'
Grain-standards:

48217' Inspection of insect infected sluplot grain in
single lots; treatment options; withdrawn

NOTICES
Gram standards; inspection points:

48418 , Arizona, Illinois, and South Carolina
48419 California and Washington
48418 Illinois, Indiana, and Wyoming

Federal Highway Administration
RULES
Incorporations by reference, approval (Editorial
note: This docment appeared in the Federal
Register for September 30, 1981).
PROPOSED RULES
Regulatory agenda. See entry under Transportation
Department.

Federal Maritime Commission
RULES

48199 Independent ocean freight forwarders, licensing;
clarification

48199 Ocean carriers; common carriers by water;,
agreements on administrative or housekeeping
matters; exemption from filing and approval
requirements
NOTICES
Freight forwarder licenses:

48323 George Stern Co., Inc.
48322 MDR Enterprises, Inc., et al.-
48394 Meetings; Sunshine Act

Federal Mine Safety and Health Review
Commission
NOTICES

48394 Meetings; Sunshine Act

Federal Railroad Administration
RULES
Incorporations by reference, approval (Editorial
note: This document appeared in the Federal

- Register for September 30, 1981).
PROPOSED RULES
Regulatory agenda. See entry under Transportation
Department.
NOTICES
Petitions for exemptions, etc.:

48379 Central New York Railroad Co.
48379 Cooperstown & Charlotte Valley Railroad Co.
48380 Fonda, Johnstoron & Gloversville Railroad Co.
48380 Lackawaxen & Stourbridge Railroad Co.
48381 New York. Susquehana; & Western Railroad Co.
48381 Wolfeboro Railroad Co.

Federal Reserve System
RULES
Credit extension by Federal Reserve Banks
(Regulation A):

48120 Discount rate changes
PROPOSED RULES

48217 Regulatory agenda

Fdderal Trade Commission
PROPOSED RULES
Prohibited trade practices:

48226 Times Mirror Co.

Fish and WIldlife Service
NOTICES

48324 Endangered and threatened species permit
applications (2 documents)

48324 Marine mammal permit applications

Health and Human Services Department
See also Health Care Financing Administration;
Health Resources Administration: Human
Development Services Office; Public Health
Service.
RULES

48582 Block grant programs; interim rile and request for
comments

48593 Block grant programs; requirements for replaced
programs; interim rule and request for comments

48592 Block grant programs; revocation of categorical
health grant regulations
Work incentive program:

4866 Aid to families with dependent children; mterim
rule and request for comments

Health Care Financing Administration
RULES
Medicaid:

48532 Home and communify-based services; interim
rule and request for comments

48556 State flexibility, increased; miscellaneous
provisions; interim rule and request for
comments

48524 State plan requirements, waivers and exceptions;
freedom of choice; interim rule and request for
comments

Medicaid and medicare:
48550 Drugs, less than effective, and inpatient hospital

tests: interim rule and request for comments
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Medicare:
48544 Inpatient routine nursing salary cost differential;

interim rule and request for comments
48564' Professional standards review membership and

advisory group requirements; technical -

amendments; interim rule and request for
comments

Health Resources Administration
NOTICES
Grants; availability, etc..

48323 Health professions schools; first-year student
enrollment decreases authorization

Historic Preservation Advisory-Council
NOTICES
Historic and cultural properties:

48274 California; programmatic agreement regarding in-
lieu exchange of Federal lands

Housing and Urban Development Department
NOTICES
Authoiity delegations:

48323 Chicago Regional Office, Regional Administrator
et al., transfer of Federally-owned surplus land
to Detroit, Mich.

48323 Fort Worth Regional Office; Regional
Administrator et al., transfer of Federally-owned
surplus land to San Antonio, Tex.

Human Development Services Office
RULES

48593 Block grant programs; requirements for replaced
programs; interim rule and request for comments
Work incentive program:

48606 Aid to families with dependent children; interim
rule and request for comments

Interior Department
See also Fish and Wildlife Service; Land
Management Bureau; National Park Service;
Reclamation Bureau.
NOTICES
Meetings:

48330 Fiscal Accountability of Nation's Energy
Resources Commission

International Development Cooperation Agency
See Agency for International Development.-

International Trade Administration
NOTICES

- Antidumping:
48280 Carbon steel plate from Taiwan
48282 Cheese, quota;.foreign government subsidies list;

qua)rterly update
Countervailing duties:

48281 Lamb meat from Australia
Scientific articles; duty free entry:

48278 Northwestern University Medical School et al.
48277 University of Florida et al.

International Trade Commission
NOTICES.

48394 Meetings; Sunshine Act

interstate Commerce.Commission
RULES

48216 General procedures, etc.; corrections

Railcarriers:
48215 Transportation contracts; interim rule removed

Railroad car service orders: various cpmpanies:
48212 Burlington Northern Railroad Co. et al.
48213 Chicago, Rock Island & Pacific Railroad Co.;

track use by various railroads
NOTICES
Motor carriers:

48331, 'Finance applications (2 documents)
48334
48344

48336,
48337

Lease of equipment and drivers to private
carriers; policy statement; oral argument
Permanent authority applications (2 documents)

48340 Permanent authority applications; restriction
removals

Petitions filed:
48338 Used .pallet, container, and shipping devices

exemption; interpretation
Rail carriers:

48339 Cost recovery procedures; rail cost index
48339 Southern Railway Co.; contract tariffa exemption

Justice, Department
See also Antitrust Division; Drug Enforcement
Administration; Parole Commission; Prisons
Bureau.
RULES

48181 Inmate grievance procedures; standards

Labor Department
See also Employment and Training Administration.
RULES
Work incentive program:

48606 Aid to families with dependent children; interim
rule and request for comments

Land Management Bureau
NOTICES
Alaska native claims selections; applications, etc.:

48325 Cook Inlet Region, Inc.
Environmental statements; availability, etc..

48326 El Malpais Area, Cibola County, Socorro District,
N. Mex., proposed wilderness area designation:
hearings; extension of comment period

Mineral exploration projects:
48326 Alabama

Management and Budget Office
NOTICES

48955 Agency forms under review

Maritime Administration
RULES ,
Subsidized vessels and operators:

4819& Non-subsidized voyage with full load cargoes

National Aeronautics and Space Administration
NOTICES
Meetings:

48346 Aeonautics Advisory Committee

National Credit Union Administration,
RULES

48120- Equal Access to Justice Act- implementation:
interim rule and request for comment
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National Highway .Traffic Safety Administration
RULES
Incorporations by reference, approval (Editorial
n6te: This document appeared m the Federal
Register-for September 30, 1981).
PROPOSED RULES
Motor vehicle safety standards:

48262 Bumper standard alternatives
48261 Power-operated window systems; petition

granted
48260 Steering control system, impact protection for

driver
-Regulatory agenda. See entry under Transportation
Department
NOTICES
Fuel economy standards, average:

48383 Light trucks and passenger automobiles; petition
denied

Motor vehicle safety standards; exemption
petitions, etc..

48383 Firestone Tire & Rubber Co., new pneumatic tires
for passenger cars.

48381 Suzuki Motor Co., Ltd., tire selection and runs for
vehicles other than passenger cars; petition
granted

48382 Vintage Reproductions,'Inc., windshield systems,
theft protection, identification number, etc.,
petition granted

National Oceanic and Atmospheric
Administration
NOTICES
Meetings:

48283 New England Fishery Management Council
48283 South Atlantic Fishery Management Council

National Park Service
NOTICES

Boundary establishment, descriptions, etc..
48327 Biscayne National Park, Fla.

Environmental statements; availability, etc..
48330 San Antonio Missions National Historical Park,

Tex., general management' and development
concept plan; meetings

Historic Places National Register;, pending
nominations:

48326 Massachusetts et al.
Meetings:

48326 Gateway National Recreation Area Advisory
Commission

Oil and gas plans of operation; availability, etc..
48327 Big Cypress National Preserve, Fla.
48330 Padre Island National Seashore, Tex.

48348
48346
48347

.48347
48347
48347

National Science Foundation
NOTICES

Meetings:
Advisory Council f2 documents)
Atmospheric Sciences Advisory Committee
Behavioral and Neural Sciences Advisory
Committee
Materials Research Advisory Cpmmittee
Physics Advisory Committee
Physiology, Cellular, and Molecular Biology
Advisory Committee

National Transportation Safety Board
RULES

48208 Equal Access to Justice Act; implementation
48206 Freedom of Information Act; implementation; fee

schedule
NOTICES

48348 Accident reports, safety recommendations and
responses, etc.; availability

Nuclear-Regulatory Commission
NOTICES
Applications, etc.:

48349 Union Electric Co.
Meetings:

48349 Reactor Safeguards Advisory Committee
Regulatory authority; relinquishment to States, etc.:

48351 Washington, byproduct material; staff
assessment of proposed amended agreement;
republication

Parole Commission
NOTICES

48394 Meetings; Sunshine Act

Pension Benefit Guaranty Corporation
NOTICES

48366 Privacy Act; systems of records; annual publication

Postal Rate Commission
NOTICES
Mail classification schedules:

48372 1976 schedule; conference
48372 Electronic; conference

Postal Service
RULES
Procurement of property and services:

48196 Postal Contracting Manual, amendments

Prisons Bureau
RULES
Inmate control, custody, care, treatment, and
instruction:

48574 Research projects; protection of subjects

'Public Health Service
RULES
Grants:

48582 Block grant programs; requirements for replaced
programs; interim rule and request for comments

48592 Block grant programs; revocation of categorical
health grant regulations

Reclamation Bureau
NOTICES
Contract negotiations:

48330 Wellton-Mohawk Irrigation and Drainage
District, Wellton, Ariz.

Research and Special Programs Administration,
Transportation Department
RULES
Incorporations by reference, approval (Editorial
note: This document appeared in the Federal
Register for September 30, 1981).
PROPOSED RULES
Regulatory agenda. See entry under Transportation
Department.
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NOTICES
Hazardous materials:

48383, Applications; exemptions, renewals, etc. (Z
48387 documents;)

Saint Lawrence. Seaway Development
Corporation
PROPOSED RULES
Regulatory agenda. See entry under Transportation
Department.

Securities and Exchange- Commission-
RULES
Financial statements;

48136 Property, plant and equipment disclosure -

requirements: revision
Securities:

48147 Insider reporting and trading; interpretations
48178' Primary offerings by multinational banks
48137 Report of sales and use of proceeds

PROPOSED RULES
Practice rules:

48233 Standards of conduct; unethical or improper
professional practice before the Comnussion

NOTICES
Hearings, etc..

48372 American Electric Power Co., Inc.
48374 Biotech Capital Corp.
48374 Fluid Power Pump Corp. et al.
48372 Royal Bank of Canada
48395 Meetings; Sunshine Act

Self-regulatory organizations; unlisted trading
privileges:

48374 Cincinnati Stock-Exchange
48375 Midwest Stock Exchange, Inc.

Small Business Administration
NOTICES
Applications, etc-

48375 Hamco Capital Corp.
48376 -San Marino Capital Corp.

Disaster areas.
48376 Texas

Soil Conservation Service
NOTICES
Environmental statements; availability, etc..

48275 Camp Grafton Recreation Area- RC&D Measure,
N. Dak,

48275 Eminence School Land Drainage RC&D Measure,
Ind.'

48276 Jennings County Fairgrounds Land Drainage
RC&D Measure, Ind.

48276 South Branch of Cattaraugus Creek'RC&D
Measurer N.Y.,

Textile Agreements implementation Committee-
NOTICES
Cotton textiles:

48283 Malaysia

Trade Representative, Office-of United .States
NOTICES
Import quotas and exclusibns, etc..

48390 High-carbon ferrochromiunm
48391 International trade agreements {Tokyo Round);

determinations

Transportation Department
See also Coast Guard; Federal Aviation
Administration; Federal Highway Administration:
Federal Railroad Administration; Maritime
Administration; National Highway Traffic Safety
Administration; Research and Special Programs
Administration, Transportation Department: Saint
Lawrence Seaway Development Corporation;
-Urban Mass Transportation Administration.
RULES
Incorporations by reference, approval (Editorial
note. This document appearedan the Federal
Register for September 30, 1981),
PROPOSED RULES

48422 Regulatory agenda

Treasury Department
See Customs Service.

Urban Mass Transportation Administration
PROPOSED RULES
Regulatory agenda. See entry Linder Transportation
Department.

Veterans Administration
RULES.
Vocational rehabilitation and education:

48195 Educational benefits: extension to eligible
persons

MEETINGS ANNOUNCED IN THIS ISSUE

CIVIL RIGHTS COMMISSION
48277 Maine Advisory Committee, Augusta, Maine

(open], 10-29s-81 and Portland, Maine (open),
10-17-81 (2 documents)

COMMERCE DEPARTMENT
National Oceanic and Atmospheric
Administration-

48283 New England Fishery Management Council,
Danvers, Mass. (open), 10-20 and 10-21-81

48283 South Atlantic Fishery Management Council, Duck
Key, Fla. (open], 10-27 through 10-29-81

DEFENSE DEPARTMENT
Office of the Secretary-

48285 Defense Intelligence Agency Advisory Committee,
Panel (Soviet naval trends), Rosslyn, Va. (closed),
11-18 and 11-1981

EDUCATION DEPARTMENT
48285 Women's Educational Programs National Advisory

Council, Washington, D.C. (open], 10-15 and
10-16-81

ENVIRONMENTAL PROTECTION AGENCY
48318 State FI1RA Issues Research and Evaluation

Group, Working Group on Enforcement and
Certification, Denver, Colo. (open), 10-20 and
10-21-81

vur
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INTERIOR DEPARTMENT
National Park Service-

48326 Gateway National-Recreation Area Advisory
Commission, Brooklyn, N.Y. (open). 10-6-81

48326 San Antonio Missions National Historical Park,
San Antonio, Tex. (open), week of 10-19-81
Office of the Secretary-

48330 Fiscal Accountability of Nation's Energy Resources
Commission, New York; N.Y. (open), 10-19 and

'10-20-81

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

48346 NASA Advisory Council, Aeronautics Advisory
Committee, Informal Advisory Subcommittee on
Rotorcraft Technology, Moffett Field,.Calif. (open),
10-26 through 10-28-81

NATIONAL SCIENCE FOUNDATION
48346 Atmospheric Sciences Advisory Committee,

Washington, D.C. (partially open), 10-19 through
10-21-81

48347 Behavioral and Neural Sciences Advisory
Committee, Psyclibbiology Subcom'mittee,
Washington, D.C. (partially open), 10-29 and
10-30-81.

48348 NSF Advisory Council, Task Group No. 17,
Washington, D.C. (open), 10-19-81

48348 NSF Advisory Council, Task Group No. 18,
Rosemont, Ill. (open), 10-26-81

48347 Materials Research Advisory Committee, Ceramics
Programs Ad Hoc Oversight Subcommittee,
Washington, D.C. (closed), 10-22 and 10-23-81

48347 Physics Advisory Commiftee, Washington, D.C.
(open), 10-22 through 10-24--81

-48347 Physiology, Cellular, and Molecular Biology
Advisory Committee, Molecular Biology, Group A
Subcommittee, Washington, D.C. (closed), 10-22
and 10-23-81

NUCLEAR REGULATORY COMMISSION
48349 Reactor Safeguards Advisory Committee,

Washington, D.C. (partially open), 10-15 through
10-17-81

HEARINGS

ENVIRONMENTAL PROTECTION AGENCY
48254 Tiiderground Injection and Control Program

Criteria and Siandards, Washington, D.C., 11-2-81
and Denver, Colo., 11-5-81

INTERSTATE COMMERCE COMMISSION
48344 Lease of equipment and drivers to private carriers,

Washington, D.C. (open), 10-14-81

POSTAL RATE COMMISSION
48372 Mail classification schedule, Washington, D.C..

10-21-81

CHANGED HEARING

POSTAL RATE COMIIISSION
48372 Electronic Mail Classification, Washingtoi, D.C.,

rescheduled from 10-1-81 to 10-6-81
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CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

3 CFR
Proclamations:
4860 ................................... 48097
4861 ................................... 48099
4862 ................................... 48101
4863 ................................... 48103
4864 ................................... 48105
4865 ................................... 48107
Executive orders:
12324 ................................. 48109

7 CFR
27 ....................................... 48111
28 (2 documents) ............ 48111,

48113
61 .................................... 48111
917 ................ 48115
1207 ................................... 48116
1446 ................................... 48117
Proposed Rules: -

800 ................ 48217
10 CFR
,Ch. 1 .................................. 48118
12 CFR
201 ..................................... 48120
747 ..................................... 48120
Proposed Rules: /

Ch. II ............... 48217
14 CFR
39 (2 documents) ....... 48126,

48127
45 .................................... 48600
71 (7 documents) ............ 48128,

48132
73 .................................. 48132
75 ................................... 48133
97 ....................................... 48134
Proposed Rules:
Ch. I ................................ 48422
39 (3 documents) ........... 48223-

48225
71...... ... ... ...... 48226

18 CFR
Proposed Rules:
13 . .. .......... ..... 48226
17 CFR.
210 ....................... .... 48136
230 ................. 48137
239 ..................................... 48137
241 .................................... 48147
285 ................ 48178
286 ................ 48178
287 ..................................... 48178
Proposed Rules:
201 ..................................... 48233

18 CFR
274 ..................................... 48179
Proposed Rules:
271 (2 documents) .......... 48234,

48235
19 CFR
4 ......................................... 48180
Proposed Rules:
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Title 3- Proclamation 4860 of September 28, 1981

The President Fire- Prevention Week

By the President of the United States of America

A Proclamation

Every year this Nation experiences needless loss of life and property. Ameri-
ca's fire losses are a great waste of our precious resources and must be
minimized. Destruction of property and what we pay for fire protection totals
over $21 billion each year. But even worse, 7,500 American deaths annually
can be attributed to fire.

With a concerted effort by individual citizens, our Nation can curtail its
needless fire losses.

Installing and properly maintaining smoke detectors and practicing fire escape
plans can reduce loss of life and property. If each of us would take a few
simple precautions, fewer Americans would suffer disfigurement, the agony of
injury, or the mental anguish of the sudden loss of loved ones.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do designate the week of October 4 through October 10, 1981, as Fire
Prevention Week.

Furthermore, I congratulate the fire service for their fire prevention efforts and
support their continued work. The National Fire Protection Association- the
Fire Marshals Association of North America, fire chiefs, and fire fighters
deserve our thanks for their sponsorship of this year's fire safety observance.

I direct the Federal Emergency Management Agency to work with all levels of
government, industry, service organizations and volunteers to encourage the
broadest possible use of smoke detectors across the Nation.

IN WITNESS WHEREOF. I have hereunto set my hand this 28th day of
Sept., in the year of our Lord nineteen hundred and eighty-one, and of the
Independence of the United States of America the two hundred and sixth.

IFR Doc. 81-2b782
Filed 9--29-81: 4:02 pml

Billing code 3195-01-M
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Proclamation 4861 of September 28, 1981

National Diabetes Week

By the President of the United States of America

A Proclamation

Diabetes is a serious and widespread public health problem. resulting from the
inability of the body to convert nutrients into energy. This debilitating and
often fatal disease- affects about 10 million Americans and is occurring among
all age and socio-economic groups at an increasing rate. More than 35,000
people die from diabetes every year, and the disease contributes to deaths
from heart attack, stroke, kidney failure and blood vessel disorders. It is the
leading cause of new blindness. The cost of dihbetes is measured in the
billions of dollars, but by far the highest price is paid in the suffering and
shortened life span of its victims.

Fortunately, there is hope. Through advances in medical research, we are
learning more about diabetes, its cause, and improved methods for its control
and- management. Prospects for better prevention and treatment appear
brighter than at any time since the discovery of Insulin more than 50 years
ago.

I am pleased that in cooperation with-private, voluntary organizations, the
Federal Government plays a valuable role in support of this research. It is my
fervent hope that continued efforts will improve the quality of life for all our
Nation's diabetics and eventually lead to the prevention and cure of this
difficult and cruel disease.

NOW, THEREFORE, I, RONALD REAGAN. President of the United States of
America, do hereby proclaim the week beginning October 4 through October
10, 1981, as National Diabetes Week, and I call upon the people of the United
States to observe that week with appropriate ceremonies and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth day
of September. in the year of our Lord nineteen hundred and eighty-one. and of
the Independence of the United States of America the two hundred and sixth.

IF'R Doc. 81-28783

Filed 9-29-81: 4:03 prol

Billing code 3195-01-M
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Proclamation 4862 of September 28, 1981

Child Health Day

By the President of the United States of America

A Proclamation

We have all heard the saying, "As the twig is bent the tree inclines." This
maxim is especially true for the minds and bodies of our children. The
physical and mental health of the child prepares the way for the physical and
mental health of the adult.

Our fature as a Nation lies in the healthy development of our children. That
development must be fostered from the earliest stages so that our twigs and
saplings will grow into straight and strong trees.

We must actively promote child health through the positive approach of
.preventive care, such as early prenatal care for mothers, assured immuniza-
tion against dangerous childhood illnesses and early identification of handi-
capping conditions.

In this effort to improve the well-being and future of our children, I earnestly
call for cooperative and voluntary action from all those who make maternal
and child health their profession, from the States through their health care
resources, from the organizations of private citizens who devote themselves to
the health of mothers and children, and particularly from parents themselves,
whose attention to their children's needs and personal examples of healthful
behavior are vital factors in the protection of child health.

NOW, THEREFORE, I, RONALD REAGAN. President of the United States of
America, pursuant to a joint resolution of May 18, 1928, as amended(36 U.S.C.
143), do hereby proclaim Monday, October 5. 1981. as Child Health Day.

IN WITNESS WHEREOF. I have hereunto set my hand this 28th day of Sept..
in the year of our Lord nineteen hundred and eighty-one, and of the Independ-
ence of the United States of America the two hundred and sixth.

IFR Doc. 81-28784

Filed 9-29-81: 4:04 prl

Billing code 3195-OI-M
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Proclamation 4863 of September 28, 1981

White Cane Safety Day

By the President of the United States of America

A Proclamation

For blind Americans, the white cane is an important sign of independence.
symbolizing their ability to travel in our Nation's cities and towns with great
confidence and safety. For motorists, the white cane symbolizes caution, and
reminds them that their courtesy and consideration insure the safety of the
visually disabled.
We should always be aware of the significance of the white cane and extend
every courtesy to those who carry it. By doing so, we will respect and ensure
the right to independence of the visually disabled as they pursue a productive
and fulfilling life.
In recognition of the significance of the white cane, the Congress, by a joint
resolution of October 6, 1964 (78 Stat. 1003), authorized the President to
proclaim October 15 of each year as White Cane Safety Day.
NOW; THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim October 15, 1981, as White Cane Safety Day.
I urge all Americans to mark this occasion by giving greater consideration to
the special needs of the visually disabled, and, particularly, to observe White
Cane Safety Day with activities that contribute to maximum independent use
of our streets and public facilities by our visually handicapped population.
IN WITNESS WHEREOF, I have hereunto set my hand this 28th day of
Sept., in the year of our-Lord nineteen hundred and eighty-one, and of the
Independence of the United States of America the two hundred and sixth.

IFR Doc. 81-28785
Fed 9-2M- 4-05 pml

Filling code 3195-OI-M

M803
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Proclamation 4864 of September 28, 1981

United Nations Day, 1981

By the President of the United States of America

A Proclamation

The United Nations rose from the ashes of the Second World War. As we
observe another United Nations Day on October 24,1981. we are thankful that
the world has since been spared another major conflagration.

The United Nations has assisted in bringing stability to troubled areas and
will surely do so again. United Nations peacekeeping forces are on duty in the
volatile Middle East and have contributed to maintaining the peace in other
places.

The problems addressed in this world forum are diverse, and the United
Nations cannot resolve all matters it considers. But ithas fielped. This year it
held a major conference for the purpose of pledging assistance to refugees in
Africa. The United States made a substantial pledge, consistent with our
historic support forUnited Nations refugee programs.

The United Nations is the world's meeting place. It brings together representa-
tives of virtually all countries to discuss a multitude of subjects. These
meetings afford opportunities for bilateral discussions, often at a high level, as
an extra benefit. Today. much of the world's diplomacy takes place under the
aegis of the United Nations.

The United States will continue to play a prominent role and champion the
-values and ideals that originally inspired the United Nations. We will further

those activities that strengthen the capacity of the institution to serve the good
of mankind.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby designate Saturday, October 24, 1981, as United Nations
Day. I urge all Americans to use this day as an opportunity to better acquaint
themselves with the activities and accomplishments of the United Nations.

I have appointed Mr. Robert Anderson to serve as 1981 United States National
Chairman for United Nations Day, and welcome the role of the United Nations
Association of the United States of America in working with him to celebrate

.this special-day.

IN WITNESS WHEREOF, I have hereunto set my hand this 28th day of
Sept., in the year of our Lord nineteen hundred and eighty-one, and of the
Independence of the United States of America the two hundred and sixth;

[FR Doc. 81-28786
-Fied 9-29-8406 pm]

-Billing code 3195-01-m
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Proclamation 4865 of September 29, .1981

High Seas Interdiction of Illegal Aliens

By-the President of the United States of America

A Proclamation

- The ongoing migration of persons to the United States in violation of our laws
is a serious national problem detrimental to the interests of the United States.
A particularly difficult aspect of the problem is the continung illegal migration
by sea of large numbers of undocumented aliens into the southeastern United
States. These arrivals have severely strained the law enforcement resources of
the Immigration and Naturalization Service and have-threatened the welfare
and safety of communities in that region.

As a result of our discussions with the-Governments of affected foreign
countries and with agencies of the Executive Branch of our Government, I
have determined that new and effective measures to curtail these unlawful
arrivals are necessary. In this regard, I have determined that international
cooperation to intercept vessels trafficking in illegal migrants is a necessary
and proper means of insuring the effective enforcement of our laws.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, by the authority vested in me by the Constitution and the statutes of
the United States, including Sections 212(f) and 215(a)(1) of the Immigration
and Nationality Act, as amended (8 U.S.C. 1182(f) and 1185(a)(1)), m order-to
protect the sovereignty of the United States, and in accordancevwith coopera-
tive arrangements with certain foreign governments, atfd having found that the
entry of undocumented aliens, arriving at the borders of the United States
from the high seas, is detrimental to the interests of the United States, do
proclaim that:

The entry of undocumented aliens from the high seas is hereby suspended and
shall be prevented by the interdiction of certain vessels carrying such aliens.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth day-
of September, in the year of our Lord nineteen hundred and eighty-one, and of
the Independence of the United States of America the two hundred and sixth.

IFR Doc. 81-28828
Fled 9-30-81; 11:37 am]

Billing code 3195-0i-M
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Executive Order 12324 of September 29, 1981

interdiction of Illegal Aliens

By the authority vested in me as President by the Constitution and statutes of
the United States of America, including Sections 212(f) and 2151a](1) of the
Imnugration and Nationality Act, as amended (8 U.S.C. 1182(f) and 1185(a)(1}),
in view of the continuing problem of migrants coming to the United States, by
sea, without necessary entry documents, and in order to carry out the suspen-
sion and interdiction of such entry which have concurrently been proclaimed,
it is hereby ordered as follows:

Section 1. The Secretary of State shall undertake to enter into, on behalf of the
United States, cooperative arrangements with appropriate foreign govern-
ments for the purpose of preventing illegea migration to the United States by
sea.

Sec. 2. (a) The Secretary of the Department an whrch the Coast Guard is
operating shall issue appropriate instructions to thle Coast Guard m order to
enforce the suspension of the entry of undoremented aliens ana the interdic-
tion of any defined vessel carrying such aliens.

(b) Those instructions shall apply to any of toe fuiionng deined vessels:

(1) Vessels of the United States, meawng any vesse! documented under tne
laws of the United States, or numbered as i.rtdei by thr Federal Boat Safety
Act of 1971, as amended 146 U.S.C. 1451 et seq.). or owned in whole oz in part
by the United States, a citizen of the United States, or a corporation incouct-
rated under the laws of the United States o any Siale, Territory, DisMcL,
Commonwealth, or possession thereof, unless the vesse! has been granted
natioiality by a foreign nation in accord, w!h Article 5 of the Convention on
the Hih Seas of 195& (U.S. TIAS 5200; 13 UST 2312).

(2) Vessels without nationality or vessels assimilaked to vesselG without
nationality in accordance with paragraph (2) of tirticle 6 of the Convention on
the High Seas of 1958 (U.S. TIAS 5200; 13 UST 2312).

(3) Vessels of foreign nations with whom we I'avE arrangements authoring
the United States to stop and board such vesse!-.

(c) Those instructions to the Coast Guard shall include appropnate direc!ives
providing for the Coast Guard:

(1) To stop and board defined vessels, when there is reason to believe that
such vessels are engaged'in the irregular transportation of persons or viola-
tions of United States law or the law of a country with which the United
States has an arrangement authorizing such action.

(2) To make inquiries of those on board, examine documents and take such
actions as are necessary to establish the registry, condition and destination of
the vessel and the status of those on board the vessel. -

(3) To return the vessel and its passengers to the country from which it came,
when there .is reason to believe that an offense is being committed against the
United States immigration laws, or appropriate laws of a foreign country with
which we have an arrangement to assist; provided, however, that no person
.who is a refugee will be returned without hns consent.

(d) These actions, pursuant to this Section, are authorized to be undertaken
only outside the territorial waters of the United States.

48109
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Sec. 3. The Attorney General shall, in consultation with the Secretary of State
and the Secretary of the Department in which the Coast Guard is operating,
take whatever steps are necessary to ensure the fair enforcement of our laws
relating to immigration (including effective implementation of this Executive
Order) and the strict observance of our international obligations concerning
those who genuinely flee persecution in their homeland.

THE WHITE HOUSE, &
September 29, 1981.

[FR Doc. 81-28829

Filed 9-30-81: 11:38 aml

Billing code 3195-01-M
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DEPARTMENT OF AGRICULTURE

Agricultural, Marketing Service

7CFR Parts 27, 28i and61"

Cotton and Cottonseed; Revision In
Fees

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY. This action-will revise fees
charged for cotton classing and related
services, and for supervision of
cottonseed grading; the revisionsare
necessary due to the increased costs.of
providing these services. The cotton
,standards. price increases included-in
this rule:are due to the requirements of
the Omnibus Budget Reconciliation Act
of 1981 (Pub. L 97-35).
EFFECTIVE DATE: October-1,1981.

FORTURTHER INFORMATION CONTACT.
Loyd R. Frazier, Chief, Marketing -
Services Branch, Cotton Division, AMS.
USDA, Washmgton,.D.C: 20250, 202/
447-2147.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under the USDA
procedure established-in accordance
with Executive Order 12291 of February
17, 1981, and has been classified
"nonmajor" as it does not meet the
criteria contained therein for major
regulatory actions. William T. Manley,
Deputy Administrator for Marketing
Program" Operations, has determined
that this action will not have a
significant impact on a substantial
number of small business entities-
-because (i) use of the services is
voluntary; and (ii) further, if there is any
impact, the Secretary is required by
statut6 to make the services available
and to recover the costs of the services
from the users of the-services.

Due to the requirement contained in
the Omnibus Budget Reconciliation Act
of 1981 for implementation of its
provisions concerning cotton standards,
it is necessary to make this regulatory
action comply with an effective date of
October 1,1981. Increases are also being
made in-the fees for classing of cotton
linters and for cottonseed grading which
are authorized by the Agricultural
Marketing Act of 194. Since these
services are directly related to the
marketing of cotton, it is necessary that
all fee increases have a uniform
effective date and good cause is found
for making tis rule effective on October
1,1981:

A notice of proposed rulemaking was
published on August 21,1981 (46 FR
42490): Due to the nearness of (he
effective date required by the statute,
the comment penod-was limited to 20
days. A total of two comments were
received from the cotton industry. All of
the comments received addressed
objections to the amount of the increase
in cotton standards prices. The
substantial increase m cotton standards
prices is mandated by the Omnibus
Budget Reconciliation Act of 1981. The
comments received contained no
objections to any other part of the
proposed regulatory changes.

The United States Cotton Standards
Act{(7 U.S.C. 51-5), United States
Cotton Futures-Act (7 U.S.C. 15b), and
Agricultural Marketing Act of1946"(7
U.S.C. 1621-1627) authorize the
Secretary of Agriculture to provide
cotton classing and relatedrservces and
supervision of cottonseed grading to the
public on a fee basis. The Secretary is
further directed to set such fees for these
services as will allow USDA to recover
the costs of providing the services.

The services provided include cotton
classing and cottonseed grading. Due to
increases of USDA costs inproviding
theseservices since the last adjustment
in fees on August1, 1979 (44oFR 40481-
40494), an average increase in fees of
about 20 percent isrequired torecover
the increased costs.

Many factors are considered in
calculating the cost of providing
services. Increases.in personnel costs,
rent, utilities and communications have
the most significant-impact on these
costs. Federal salaries have increased 16
percent and expenditures for rent,
utilities, and communications have gone
up 25 percent since August 1979. A

significant amount of travel is involved
in performing these services also, and
the standard dailyper diem rate has
increased over 40 percent since the last
fee adjustment.,These increases, along
with increased costs for supplies and
materials, are responsible for an overall
increase in the costs of providing
services of approximately 20 percent.:

An amendment to the Cotton
Standards Act'(7 U.S.C. 55) contained in
the Omnibus Budget Reconciliation Act
of 1981 directs the Secretary of
Agriculture to assess such prices for
cotton standards that will cover, as
nearly as practicable. the costs of
providing standards. This requirement
and the increases in costs of providing
the services since-the lastadjustment in
prices on August1, 1979 (44 FR 40481-
40494), result m a substantial increase in
the prices charged for cotton stanaards.

Therefore, 7 CFR Parts 27,28, and 61
are amended as follows:

PART 27-COTTON CLASSIFICATION
UNDER COTTON FUTURES
LEGISLATION

1. Sections 27.80 and 27.81 are revised
to read as follows:-

§ 27.80 Fees; classcatlon, mlcronalre,
andsupervislon.

For services rendered by. the Cotton.
Division pursuant to this subpart,
whether the cotton involved is-
tenderable ornot, the person requesting
the services shalipay fees as follows:

(a) Initial classification and
certification-90 cents per bale.

(b) Review classification and
certification--1.o per bale.

(c) Mpronaire determination and
certification-20 cents per bale.

(d) Combination servce--$2 per bale.
(initial classification, review
classification, and Micronaire
determination covered by the same
request and only the review
classificationand Micronaire
determination results certified on cotton
class certificates.)

(e) Supervision, by a supervisor of
cotton inspection; of the inspection,
weighing, or sampling oFcotton when
any two or more of these operations are
performed together--1.10 per bale.

(f) Supervision, by a supervisor of
cotton inspection, of the inspection,
weighing, or sampling of cotton when
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any one of these operations is performed
individually-$1.10 per bale.

(g) Supervision, by a supervisor of
cotton inspection, of transfers of cotton-
to a different delivery point, including
issuance of new cotton class certificates
in substitution for prior certificates-,
$2:10 per-bale.

(h) Supervision, bya supervisor of
cotton inspectionof transfers of cotton
to a different warehouse at the same
delivery-point, including issuance of
new cotton class certificates in
substitution for prior certificates--1.45
per bale.

§ 27.81 Fees; certificates.
For each new certificate issued in

substitution for a prior certificate at the
request of the holder thereof, for his
business convenience, or when made
necessary by the transfer of the cotton
under the supervision ofan exchange
inspection agency as provid~d in § 27.73,
the person making the-request shall pay
a fee of 45 cents for each certificate
issued.
(90 Stat. 1841-1846; (7 U.S.C. 15b))

PART 28-COTTON CLASSING,
TESTING, AND STANDARDS

2. Sections 28.116, 28.117, 28.120,
28.122, 28.123, 28.148, 28.149, and 28.151
are revised to read as follows:

§ 28.116 Amounts.of fees-for
classification; exemption.

(a) For the classification of any cotton
or samples, the person requesting the
services shall pay a fee, as follows,
subject to the additional fee provided in
paragraph (c) of this Section;

(1) Grade, staple, and micronaire.
reading-$1 per sample. -

(2) Grade-and staple only-85 cents
per sample.

(3) Grade only or staple only-60
cents per sample.

(4) Micronaire reading only-20 cents
per sample.

(b) When a comparison is requested
of any samples with a type or with other
.Samples, the fees prescribed in
paragraph (a) of this section shall'apply
to every sample involved, including each
of the samples of which the type is
composed.

(c) An additional fee of 25 cents per
sample shall be assessed for services
described in paragraphs (a) (1), (2), and

,(3), and (b) of this section.unless the
request for service is so worded that the
samples become Government property
immediately after classification.

(d) For any-review of classification or
comparison of any cotton, the fees
prescribed in paragraph (a) of this

section shall apply. The additional fee
prescribed in paragraph (c) of this
section is not-applicable to review of
classification if made on the same
sample as the original class or
comparison.

§ 28.117 Fee for new memorandum or
certificate.

For each new memorandum or
certificate issued m substitution for a
prior memorandum or certificate at the
request of the holder, thereof, on
account of the breaking or splitting of
the lot of cotton covered thereby or
otherwise for his business convenience,
the person requesting such substitution
shall pay a fee of $1.80 per dheet.

§ 28.120 Expenses to be borne by party
requesting classification.

For any samples submitted for Form A
or Form D determinations, the expenses
of inspection and sampling, the
preparation of the samples, and the
delivery of such samples to the
classification room of the board or other
place specifically designated for the
purpose by the Director or by the
chairman of such board, shall be borne
by the party requesting the
classification. For samples submitted for
Form C determinations, the party
requesting the classification shall pay
the fees prescribed in this subpart and,
in addition, a fee of $14 per hour, or each
portion thereof, plus.the necessary
traveling expenses and subsistence, or
per diem ii lieu of subsistence, incurred
on account of such request, in
accordance -with the fiscal regulations of
the Department-applicable to the
Division employee supervising the
sampling.

§ 28.122 Fee for practical classing
examination.

The fee for the complete practical
classing examination for cotton or' -
cotton-linters shall be $90; Any
applicant who passes both parts of the
examination may be issued a certificate
mdicating thfs accomplishment. Any
person who passes one part of the
examination, either grade or staple, and
fails to pass the other part, may be
reexamined for that part that was failed.
The fee for this partial reexamination is
$50.

§ 28.123 Costs of practical forms of
cotton standards.

The cost of practical forms of the
cotton standards of the" United States
shall be as follows:

-Dollars each box

Domestli: sorca
Wbnshipment

Momph°.. Isurf aco
Tenn. delivery

GRADE STANDARDS

American Upland.
12-sample oirxial boxes (Uni-

versal Standards) ............. 150.00 170.00
6-sample guide boxes ............. 80.00 96.00

Amencan Pima: 6-sample gudeI
boxes ............................................. 110.00 126.00

'STANDARDS FOR LENGTH O
STAPLE

American upland (prepared In one
pound rolls flo each length) .. ]. I 11.00 13.00

American Pima (prepared In one
pound rolls for each length) ... 12.00 14,00

§ 28.148 Fees and costs; classification;
reviews; other,

The fee for the classification,
comparison, or review of linters with
respect to grade, staple, and character
or any of these qualities shall be at the
rate of 90 cents for each bale or sample
involved. The provisions of §§ 28.115
through 28.126 relating to other fees and
costs shall, so far as applicable, apply to
services performed with respect to
linters.

§28.149 Fees and costs; Form C
determination.

F6r samples submitted for Form C
.determination, the party requesting the
classification shall pay the fees
prescribed in this subpart and, in
addition, a fee of $14 per hour, or each
portion thereof.plus the necessary
traveling expenses and subsistence, or
per diem in lieu of subsistence, incurred
on account of such request, In -
accordance with the fiscal regulations of
the Department applicable to the
Division employee supervising the
sampling.
§28.151 Cost of practical forms for

linters; period effective.

Practical forms of the 6fficlal cotton
linters standards of the United States
will be furnished to any person subject
to the applicable terms 'and conditions
specified in § 28.05, Provided, that no
practical form of any of the official
cotton linters standards of the United
States-for grade shall be considered as
representing any of said standards after
the date of its cancellation in
accordance with this subpart, or, in any
event, after the expiration of 12 months
following the date of its certification.
The cost of the official standards for
grade shall be at the rate of $80 each,
f.o.b. Memphis, Tennessee, for
'shipments within the continental United
States, and $95 each, delivered to
destination, for shipments outside the
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United States. The cost of the official
standards for staple shall be at the rate
of $15 each, f.o.b. Memphis, Tennessee,
for shipments within the continental
United States, and $17 each, delivered to
destination, forshipments outside the
continental United.States.
(Sec. 10, 42 Stat 1519; 7 U.S.C. 61; and The
Omnibus Reconciliation Act of 1981)

3. Section 28.184 is revised to read as
follows:

§ 28.184 Cotton linters; general.
Requests for the classification or

comparison of cotton linters pursuant to
this subpart and the samples involved
shall be submitted to the Board of'

-Cotton Linters Examiners. All samples
classed shall be on the basis of the
official cotton linters standards of the
United States. The fee for classification
or comparison and he issuance of a
memorandum showing the results of
such classificationor comparison shall
be 90 cents per.sample.
(Sec. 205,60 Stat. 1090, as amended, 7 U.S.C.
162.]

PART 61--COTrONSEED SOLD OR
OFFERED FOR SALE FOR CRUSHING
PURPOSES (INSPECTION SAMPLING'
AND CERTIFICATION)

6. Sections-61.43, 61.44, 61.45, and
61.46 are revised to read as follows:

§ 61.43 Fee for sampler's license.
In the examination of an applicant for

a license to sample and certificate
official samples of cottonseed the fee
shall be $14, but no. additional charge
shall be made for the issuance of a
license. For each renewal of a sampler's
license the fee shall be $12.

§ 61.44 Fee for chemist's license. -
For the examination of an applicant

fbr a license as a chemist to analyze and
certificate the grade of cottonseed the
fee shall be $290, butno additional
charge shall be made for the issuance of
a license. For each renewal of a
chemist's license the fee shall be $95.

§ 61.45 Fee for certificates to be paid by
licensee to Service.

To cover inpart the cost of
administering the regulations in this part
each licensed cottonseed chemist shall
pay to the Service $1.10 for each
certificate of the grade of cottonseed
issued by him. Upon receipt of a
statement from the Service each month
showing the number of certificates
issued by the licensee, such licensee will
forward the appropriate remittance in
the -form of acheck, draft, or money
order payable to the "Agricultural
Marketing Service, USDA."

§ 61.46 Fees for the review of grading of
cottonseed.

For the review of the grading of any
lot of iottonseed, the fee shall be $36.
Remittance to cover such fee, m the
form of a check, draft, or money order
payable to the "Agricultural Marketing
Service, USDA" shall accompany each
application for review. Of each such fee
collected, $12 shall be covered into the
Treasury and $12 disbursed to each of
the two licensed chemists designated to
make reanalysis of such seed.
* * * t *r

(Sections 203 and 205,60 Stat. 1087 and 1090,
as amended; 7 U.S.C. 1622-1624.)

Dated: September 25, 1981.
Wdllam T Manley,
DeputyAdmuustrator, Ma rketing Prgram
Operations.
[FR Doc. 81-2347 Filed 9-2341 10:3 am)
BILLING CODE 3410-=4A

7 CFR Part 28

Implementation of User Fees for
Cotton Classification Service to
Producers

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This action will implement a
user fee for cotton classfication services
to producers as required by the
Omnibus Budget Reconciliation Act of
1981. The Omnibus Budget
Reconciliation Act (Pub. L 97-35)
contains amendments to the Cotton
Statistics and Estimates Act of 1927 (T
U.S.C. 471-476) which direct the
Secretary of Agriculture to provide
cotton classification services to
producers and recover, as nearly as
practicable, the costs of providing such
service including administrative and
supervisory costs through the imposition
of a user fee.
EFFECTIVE DATE: October 1,1981.

,FOR FURTHER INFORMATION CONTACT.
Loyd R. Frazier, Chief, Marketing
Services Branch, Cotton Division, AMS,
USDA, Washington, D.C. 20250, 2021
447-2147
SUPPLEMENTARY INFORMATON: This rule
has beenreviewed under the USDA
procedure established in accordance
with Executive Order 12291 of February
17, 1981, andhas been classified
"nonmalor" as it does not meet the
criteria contained therein for major
regulatory actions. William T. Manley,
Deputy Administrator for Marketing
Program Operations, Agricultural
Marketing Service (AMS, has
determined that this action will not have
a significant impact on a substantial

number of small business entities as (il
cotton classification services will
continue to be provided to producers; (ii)
the fee will be unposed upon the.
producers who receive the service; and
(ii) cotton classification is not*
mandatory.

The Omnibus Budget Reconciliation
Act of 1981 (Pub. L. 97-35, August 31,
1981) amended section 3a of the Cotton
Statistics and Estimates Act ("Act', 7
U.S.C. 473a, to require that user fees
shall be charged for the classification of
producer cotton under section 3a of the
Act, effective October 1,1981.
Accordingly, it has been determined that
by reason of the effective date of the
amendments to the Act good cause is
found for making this final rule effective
October 1,1981.

The 1937 Smith-Doxey Amendment to
the Cotton Statistics and Estimates Act
of 1927 ("Act"] (7 U.S.C. 471-476)-
directed the Secretary of Agriculture to
provide free cotton classification to
producers organized to promote the
improvement of cotton. Actually, the
classing service has not been entirely
free because of samples submitted by
producers become Government property
after classihg and are sold as baled
loose cotton. The free services began in
1937 primarily as an incentive to
producers to improve the quality of
cotton and to place thim m abetter
bargaining position in the marketplace
by furnishing quality information on
each bale produced. The Omnibus
Budget Reconciliation Act of 1981
includes amendments, effective for
fiscal years 198Z 1983 and 1984, to the
Act which direct the Secretary to
provide cotton classification services to
producers on a user fee basfs. The
Secretary is further authorized to set the
user fee at a level that when combined
with the proceeds from the sale of
samples submitted for classification will
recover, as nearly as practicable, the
cost of the service providedmcluding
the administrative and supervisory
costs. The Secretary isalso directed to
take necessary action-to insure that the
universal cotton standards system is
preserved and that the Government
cotton classification system continues to
operate to provide an official quality
description for the United States cotton

" crop.
A notice of proposed rulemaking was

published on August 21,1981 (46 FR
42492). Due to the nearness of the
October 1,1981 effective date of the
amendment, the comment period was
limited to 26 days.A total of 57
comments were received from interested
parties. One comment was in favor of
the proposed regulations. The other 56
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comments were against the statutory
mandate for a user fee to recover the
costs of cotton classification. No specific
objections to the regulations ,
implementing the user fee were
received.

The fee for classification will be 60
cents per sample. Due to the lack of
experience in charging fees under this
type of service, the fee of 60 cents may
be adjusted, downward or upward,
based on experience gamed in operating
.the program.

Under the xegulations, receipt of a
properly drawn and identified sample of
the producer's cotton by the USDA
classing facility serving the area where
it is gined will constitute a request for
classification service from the producer.
Classing facilities will maintain
accounts for participating producers and
billings to producers will be scheduled
to coincide as closely as possible with a
monthly statement cycle. If a producer
has designated a billing agent, such
agent will be billed. No action is
required of producers who do not wish
to participate in the classification
program since only those producers
from whom samples are received by
USDA will receive classification
services.

Cotton samples for official USDA
classification must be drawn by licensed
cotton gins or warehouses.
Requirements for licensing and
approved procedures for the drawing
and handling of cotton samples are not
altered under this rule. Since onlycotton
which is owned by the producer is
eligible for the service under this.
subpart, the sampling instructions
issued to licensed samplers by the
Cotton Division, AMS, will be amended
to state that the licensed sampler will
certify that all.samples submitted for
classification under this subpart were
drawn from producer-owned cotton.

Accordingly, 7 CFR Part 28 is
amended as follows:

PART 28-COTTON CLASSING,
TESTING, AND STANDARDS

1. Subpart D is amended by revising
the subpart title and authority to read as
follows:

Subpart D-Cotton Classification and
Market News Service for Producers.

Authority- Sec. 10, 42 Stat. 1519, sec. 3c, 50
Stat. 62; 7 U.S.C. 61, 473c, and Sec. 156, Pub.
L. 97-35 (Omnibus Budget Reconciliation Act
of 1981), unless otherwise noted.

2. Section 28.901 is amended by
revising paragraphs (a), (c), and (e), and
adding (f) to read as follows:

Definitions

§ 28.901 Definitions.

When used in the regulations in this
subpart:

(a) "Act" means the applicable
provisions of the Act of Congress of
March 3, 1927 (44 Stat. 1372), as
amended by the Act of Congress of
April 13,1937 (50 Stat. 62) (7 U.S.C. 471-
476), the United States Cotton Standards
Act, as amended (42 Stat. 1517; 7 U.S.C.
51 et seq.) and the Omnibus Budget
Reconciliation Act of 1981 (Pub. L 97-
35], unless otherwise noted.

(c) "Admimstrator" means the
Administrator bf the Agricultural
Marketing Service, or any officer or
employee of the Service to whom

'authority has heretofore been delegated,
or to whom authority may hereafter be
delegated to act for the Administrator.

(e) "Director" mdans the Director of
the Cotton Division, or any officer or
employee of the Division to whom
authority has heretofore been delegated,
or to whom authority may hereafter be
delegated, to act for the Director.

(f) "Producer" means any individual,
partnership, corporation,.association,
trust, estate, or other legal entity, a state
or political subdivision.thereof, or any
agency of such state or political
subdivision producing American Upland
or American Pima cotton in the capacity
of landowner, landlord, tenant, or
sharecropper.

3. Sections 28.903 and 28.904 are
revised to read as follows:

Classification and Market News
Services

§ 28.903 Classification of samples.

The Director, or an authorized
representative, upon the receipt of a
produce's cotton sample which
complies with the regulations in this
subpart shall, as hereinafter provided,
furish to such producer or to an agent
designated by the producer the
classification in accordance with the
official cotton standards of the United
States.

§ 28.904 Market news.
The Director shall cause to be

distributed to producers of cotton and to
others on request, timely information on
prices for various qualities of cotton.

§ 28.905 [Removed]
4. Section 28.905 is removed.
5. Sections 28.906 and 28.907 are

revised to read as follows:

Sampling

§ 28.908 Sampling arrangements.
(a) Cotton must be sampled by a gin

or warehouse that holds a valid license
to sample cotton issued-pursuant to
§ § 28.20-28.22.

(b) The Director, or an authorized
representative may direct that sampling
be performed by employees of the
Department of Agriculture for thi
purpose of appraising the sampling
procedures at cotton gins or
warehouses, or for the purpose of
providing service to producers in special
cases where a licensed gin or warehouse
is not available.

(Sec. 2, Pub. Res. 72-73, 47 Stat, 1021 (7 U.S.C.
51b)) I

§ 28.907 Responslbilltlos'of licensed gins
or warehouses.

Each licensee shall beprimarlly
responsible for drawing, Identifying,
handling, and shipping samples of
cotton in accordance with this subpart
and with instructions furnished by the
Director or an authorized representative
from time to time.

(Sec. 2, Pub. Res, 72-73,47 Stat. 1621 (7 U.S.C.
51b))

6. Section 28.908 is amended by
revising paragraphs (a), (c), and (e), and
adding (g) to read as follows:

§ 28.908 Samples.
(a) Only one sample to be submitted

Only one sample from each bale of
eligible cotton-shall be submitted for
classification under this subpart. This
does not prohibit the submission of an
additional sample from a bale for review
classification if the producer so desires.

(c) Mechanical sampling. Samples
may be drawn in gins equipped with
mechaical samplers approved by the
Division and operated according to
sampling instructions furnished by the
Director or an authorized representativo.
Such samples shall not be less than 6
ounces in weight.

(e) Handling samples. Samples shall
not be dressed or trimmed and shall be
carefully handled in such manner as not
to cause loss of leaf, sand, or other
material, or otherwise change their
representative character. Samples shall
be handled only by employees of the
licensee prior to shipment or delivery to
the cotton classing office of the Division..

(g) Request for classification, Samples
received from a licensed gin or
warehouse with the identification tag
required in sec. 28908(f) shall constitute
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a request for classification service by
the producer.

7 Sections 28.909, 28.910, and 28.911
are revised to read as follows:

.§28.909 Costs
(a) Costs incident to sampling, tagging,.

and identification of samples and
transporting samples to points of
shipment shall be assumed by the
producer, but tags and containers for the
shipment of samples and shipping
charges via U.S. Postal Service or duly
authorized common carrier will be
furnished by the Service. After
classification the samples shall become
the property of the Government. The
proceeds of the sale of cotton samples
shall be-used to defray the costs of
providing the services under this
subpart.

(b) The Division will periodically bill
producers or the agents designated by
the producers for the cost of
classification..The cost for cotton
classification service toproducers is 60
cents per sample.

Classification

§ 28.910 Classification of samples and
issuance of memoranda.

(a] The samples submitted as
provided in this subpart shall be
classified by employees of the Division
and classification.memoranda showing
the official quality determinations of
each sample according to the official
cotton standards of the United States
will.be mailed or made available to the
producer whose name appears on the
tag accompanying the samples, or to an
agent designated by the producer to
receive the classification memoranda.

(b) Upon the request of an owner of
cotton for which classification
memoranda have been issued under this
subpart, a new memorandum shall be
issued for the business convemence of
such owner without the reclassification
of the cottonr Such rewritten
memorandum shall bear the date of its
issuance and the date or inclusive dates
of the original classification. The fee for
a new memorandum shall be $1.80 per
sheet.

§ 28.911 Review classification.
A producer may request one review

classification for each bale of eligible
cotton. The fee for review classification
is $1.00 per sample. Samples for review
classification must be drawnby gins or
warehouses licensed pursuant to
§§" 28.20-28.22, or by employees of the
United States Department of
Agriculture. Each sample for review
classification shall be taken, handled,
and submitted according to § 28.908 and
to supplemental instructions issued by

the Director or an authorized
representative of the Director. Costs
incident to sampling, tagging,
identification, containers, and shipment
for samples for review classification
shall be assumed by the producer. After
classification the samples shall become
the property of the Government. The
proceeds of the sale of such samples
shall be used to defray the costs of
providing the services under this
subparL

§§ 28.912,28.913,28.914,28.915,28916
[Removed]

8. Sections 28.912, 28.913, 28.914,
28.915, and 28.916 and the center
heading "Applications" are removed.

9. Section 28.917 is revised to read as
follows:
Limitution of Services

§ 28.917 Umltation of services.
The Director, or an authorized

representative, may suspend, terminate,
or withhold cotton classing and market
news services to any producer upon any
failure of the producer to comply with
the act or these regulations. Failure to
remit fees for classification services
shall result in loss of service.

Dated. September 25, 1981.
William T. Manley,
Deputy Administrator, Marketing Program
Operations. *
[FR Doc. 82-28577 Filed S-ZS-ft, 10M3 am)
BILUNG CODE 3410-02-

7 CFR Part 917
[Pear Regulation 12]

Fresh Pears, Plums, and Peaches
Grown in California; Grade, Size, and-
Container Requirements

AGENCY: .Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation sets minimum
grade, size, and container requirements
for shipments of freah California
Bartlett, Max-Red Bartlett and Red
Bartlett varieties of pears. Such action is
designed to promote orderly marketing
of suitable quality and sizes of fresh
Califoria pears in the interest of
producers and consumers.
[YATES: Effective on and after October

.16,1981.
FOR FURTHER INFORMATION CONTACT.
William J. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under Secretary's
Memorandum 1512-1 and Executive

Order 12291 and has been designated a
"non-major" rule. William T. Manley,
Deputy Administrator, Agricultural
Marketing Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities because it
would not measurably affect costs for
the directly regulated handlers.

An interim rule was published in the
Federal Register (46 FR 38492] on July
28,1981, which specified grade, size, and
container requirements applicable to '
shipments of specified varieties of fresh
Califorma pears through October 15.
1981. That rule provided an opportunity
to file comments through August 27,
1981. No comments were received. This
final rule contains the same
requirements as specified in the interim
rule. This rule is effective on and after
October 16,1981, except that the
provision pertaining to organically
grown pears expires July 31, 1982.

This regulation is issued under the
marketing agreement, as amended,-and
Order No. 917, as amended (7 CFR Part
917), regulating the handling of fresh
pears, plums, and peaches grown in
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). This action
is based upon the recommendations and
information submitted by the Pear'
Commodity Committee, established
under the order, and upon other
information. It is hereby found that this
action will tend to effectuate the
declared policy of the act.

Grade and size requirements are
designed to ensure the shipment of
ample supplies of better grades and
more desirable sizes of fresh Bartlett
pears in the interests of consumers and
producers. The industry believes that
should shipments of fresh pears include
immature, poor quality, and excessively
small fruit, the marketability of the
entire crop would be adversely affected.
This type of fruit arriving on the fresh
market creates consumer resistance to
pears, resulting m a decline of repeat
purchases. The container requirements
are designed to prevent deceptive
packaging practices and to promote
buyer confidence.

Under the terms of the regulation the
grade, size, and container requirements
would be effective on and after October
16,1981. Although the regulation would
be effective for an indefinite period, the
committee would continue to meet prior
to and during each season to consider
recommendations for modification.
suspension, or termination of the
regulation. Prior to making any such
recommendations, the committee would

48115
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submit to the Secretary a marketing
policy for the season including an
analysis of supply and demand factors
having a bearing on the marketing of the
crop. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
The Department will evaluate committee
recommendations and information
submitted by the committee, and other
available information, and determine
whether modification, suspension, or
termination of regulation of shipments of
,California pears would tend to
effectuate the declared policy 6fthe act.

It is further found that it is
impracticable and contrary to the public
interest to postpone the effective date of
this regulation until 30 days after
publication in the Federal Register (5
U.S.C. 553), and good cause exists for
making these regulatory provisions
effective as specified in that (1) an
interim rule vas published in the
Federal Register (46 FR 38492) and no
comments were received during the
period provided; (2) the requirements
contained in this final rule are the same
as those currently in effect; and (3) the
requirements will not require any
additional preparation by handlers
which-cannot be completed by the
effective date hereof.

Information collection requirements
(reporting or recordkeeping) under this
part are subject to clearance by the
Office-of Management and Budget and
are in the process of review. These
information requirements shall not
become effective until such time as
clearance by the OMB has been
obtained.

-PART 917-FRESH PEARS, PLUMS,
AND PEACHES PROWN IN
CALIFORNIA

Therefore, a new-§ 917.461 is added
under the subpart heading Grade and
Size Regulation to read as follows:

§ 917.461 Pear Regulation 12.
(a) On and after October 16, 1981, no

handler shall ship:
(1) Bartlett or Max Red (Max Red

Bartlett, Red Bartlett) varieties of pears
which do not grade at least U.S.
Combination with not less than 80
percent, by count, of the pears grading
at least U.S. No. 1: Provided, That during
the period October 16, 1981, through July
31, 1982, organically grown pears may
be damaged by russeting, but must be
free from serious damage caused by
russeting, as defined in the U.S.
Standards for Summer and Fall Pears, if
the following conditions and safeguards
are met:

- (i) The handler of such pears has
registered and certified to the committee
on a date prior to harvest the location of
the orchard, the acreage and varieties of
pears, and that sales of organically
grown pears will be made only to
natural food stores or handlers of
organically grown food.

(ii) The handler of such pears files
with the committee a report shoing the
names and address of all buyers of the
pears, the dates on which shipments
were made, and the number of packages
m each shipment.

(iii) Each container of organically
grown pears bears the words
"organically grown" on one outside end
of the container m plain letters.

(2) Any box or container of Bartlett or
Max-Red (Max-Red Bartlett, Red
Bartlett) varieties of pears unless such
pears are of a size not smaller than the
size known commercially as size 165;

(3) Any box or container of Bartlett or
Max-Red (Max-Red Bartlett, Red
Bartlett)'varieties of pears unless such
box or container is stamped or
otherwise marked, miplain sight and in
plain letters, on one outside end with the
name of the variety;

(4) Bartlett or MaX-Red (Max-Red
Bartlett, Red Bartlett) varieties of pears,
when packed m closed containers,
unless such box or container conforms
to the requirement of standard pack,
except that such pears may be fairly
tightly packed;

(5) Bartlett or Max-Red (Max-Red
Bartlett, Red Bartlett) varieties of pears,
when packed in other than a closed
container, unless such pears do not vary
more than % inch in their transverse
diameter for counts 120 or less, and
inch for counts 135"to 165, inclusive:
Provided, That 10 percent of the
containers in any lot may fail to meet
the requirements of this paragraph; and

(6) Any box or container of Bartlett or
Max-Red (Max-Red Bartlett, Red

- Bartlett) varidties of pears in volume fill
cartons (not packed in rows and not
wrap packed] unless (i] such cartons are
well filled with pears fairly uniform in
size; (ii) such pears are packed fairly
tight; (iii) there is an approved top pad
in each carton that will cover the fruit
with no more than 4 inch between the
pad and any side or end of the carton;
and (iv) the top of the carton shall be
securely fastened to the bottom:
Provided, That 10 percent of the cartons
in any lot may fail to meet the
requirements of this paragraph.

(b) Definitions. (1) "Size known
commercially as size 165" means a size
of pear that will pack a standard pear
box, packed in accordance with the
specifications of standard pack, with 165
pears and that one-half of the count size

designated, representative of the size of
the pears in the box or container, shall
weigh at least 22 pounds.

(2) "Standard pear box" means the
container so designated in § 1380.19 of
the regulations of the California
Department of Food and Agriculture.

(3) "U.S. No. 1", "U.S. Combination",
and "standard pack" shall have the
same meaning as when used In the U.S.
Standards for Pears (summer and fall] 7
CFR 2851.1260-2851.1280.

(4) "Approved top pad" shall mean a
pad of wood-type excelsior construction,
fairly uniform in thickness, weighing at
least 160 pounds per 1,000 square feet

.(e.g., an 11 inch by 17 in6h pad will
weigh at least 21 pounds per.100 pads)
or an equivalent made of material other
than wood excelsior approved by the
committee.

(5) "Organically grown" pears means
those pears which have been grown for
market in accordance with Section
2659.11 of the California Health and
Safety Code.
(Secs. 1-19,48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated September 28, 1981, to become
effective October 16, 1981.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Divison, Agricultural Marketing Servwe.
[FR Doc. 81-28612 Filed 9-30-81: 8:45 am]

BILLING CODE 3410-02o-M

7 CFR Part 1207

Potato Research and Promotion Plan;
Expenses and Rate of Assessment

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Fiial rule.,

SUMMARY: This regulation authorizes
expenses for the functioning of the
National Potato Promotion Board for the
1981-82 fiscal period. It enables the
Board to collect assessments from
designated handlers on assessable
potatoes and to use the resulting funds
for its expenses.
EFFECTIVE DATE: July 1, 1981.
FOR FURTHER INFORMATION CONTACT:
Charles W Porter, Chief, Vegetable
Branch, F&V, AMS,'USDA, Washington,
D.C. 20250 (202) 447-2615.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures and Executive Order 12291
and has been classified "not significant"
and not a major rule.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic
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impact-on a substantial number of small
entities because it would not
measurably affect costs for-the directly
regulated handlers.

The Potato Board is the admnistrative
agency established under the Potato
Research and Promotion Plan (7 CFR
Part 1207)..This program is effective
under the Potato Research and
Promotion Act{7 U.S.C. 2611-2627).

Notice was published in the August 12
Federal Register (46 FR 40773) regarding
the proposals, It afforded interested
persons an opp ortunity to submit
written comments not later than August
26 1981. None was received within this
period. On August 28, however, the
Hearing Clerk received a statement from
the National Potato Council, a national
industry organization. The Ndtional
Potato Council supported the proposals
and-cormnnented on benefits of funds
previously enpended under the program.

After consideration of all relevant
matters, including the proposal in the
noticeA itis found that the following
expenses and rate of assessment should
be approved.'

It is further round that good cause
exists for not postponing the effective
ate of this section until 30 days after

publication in the Federal Register f7
U.S.C. 550) because this part requires
that the rate of assessment fbr a
particular period apply to all assessable
potatoes from the begmnig ofsuch
period.
PART 1207-POTATO RESEARCH AND

PROOTION PLAN

§ 1207.409 [Removed]

Section 1207.409 (45 FR 41391, June 19,
1980) is hereby removed and § 1207.410
is added as follows:

§ 1207.410 Expenses and rate of
assessmenL

(a) The reasonable expenses that are
likely to be incurred during the fiscal
period beginning July 1,1981, and ending
June 30, 1982, by the National Potato
Promotion Board for its maintenance
and functionmg and for such purposes
as the Secretary determines to be
appropriate will amount to S2,187,000,

(b) The rate of assessment to be paid
by each designated handler in
accordance with tfie provisions of the
Plan shall ble one cent ($0.01) per
hundredweight of assessable potatoes
handled by such person during said
fiscal period.

-(c) Unexpended income in excesp of
expenses for the fiscal period may be
carried over as an operating monetary
reserve.

(d) Terms used in this section have
the same meaning as when used in the
Potato Research and Promotion Plan.
(Title I1 of Pub. L 91-670- 84 Stat. 2041 (7
U.S.C. 2611-2627))

Dated: September 25.198L
William T. Manley,
DepufyAdmmnstrotor. Marketing Ptroam
Operations.
IFR Dor. 8-W1l91 iFledo-.o-i: -45 oaml
BILUNG CODE 3410-0"-

Commodity Credit Corporation

7 CFR Part 1446

[AmdL No. 41

General Regulations Governing 1979
and Subsequent Crops Peanut
.Warehouse Storage Loans and
Handier Operations

AGENCY: Commodity Credit Corporation.
USDA.
ACTION: Interim rule.

SUMniARY: This iuk. amends the
regulations at 7 CFR 1446.9[j64), Ih3
General Regulations Governing 1979 and
Subsequent Crops Peanut Waxehouse
Storage Loans and Hantilei Oprations.
to authorize the Executive 1 ice
President of the Commouity Credit
Corporation (LCC) to reduce or waive
the liquidated damages soeciiied In
subparagraph (j(4J1ii) it the Executive
Vice Presidernt determines that such "
reduction or waiver will not impair-the
effective operation of the price support
program.

The 1980 crop peanut supply situation
caused domestic buyers to seek supplies
of peanuts in the world market. As a
result, contract additional peanuts
which had been exported were sold
back to U.S. manufacturers for reentry
into the United States. Under present
regulations, such peanuts are subject to
10 cents per pound liatudatcd damaes.
The liquidated damages are intended to
prevent contract additional peanuts
from reentering the domestic market and
thereby causing CCC to lose money on
quota peanuts which were supported by
CCC under the price support program at
prices above the world market price.
DATES: Effective October 1, 1981.
ADDRESS: Producer Associations
Division, Agricultural Stabilization and
Conservation Service, P.O. Box 2415.
U.S. Department of Agriculture,
Washington, D.C. 20013.
FOR FURTHER INFORMATION CONTACT.
Dallas R. Smith, ASCS, (202) 447-5988.
The Final Impact Statement describing
the options considered in developing
this final rule and the impact of

implementing each option is available
on request from the above-named
individual.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under criteria
of Executive Order 12291 and
Secretary's Memorandum No. 1512-i
and has been classified as not a "major
rule."

It has been determined that these
program provisions will not result m (1)
An annual effect on the economy of $100
million or more; (2) major increases in
costs or prices for consumers, Individual
industries, Federal, State or local
government agencies of geographic
regions; or (3) s-gnificant adverse effects
on competition, employment,
investment, productivity innovation, or
on the ability of U.S-based enterprises
to compete with foreigan-based
enterprses in domestic or export
markets.

The title and numo~r of the Fedaral
Assistance Program that fus notice of
determnination applies to arp:
C(7,,imoditv Loans and Purchases:
1n.951, .- fbunld i the Catalog of
Fedeee4 Domep-ic Aqsis ance.

Tb' -acv, will rot rim':e a rlnifi'ant
iwp~irt snpci;ica tly on araa and-
cnfl nmvilif develcpment Thereia:a. a
een- w -as es!'alisnier b" Office of
Mana'.mewn and Budget Circul:ir ,;k-95,
wan not wced to assure that urit. of
leC-I o:Crnmer. L-e rnforned tq tis

0has barcn d-termrned that the
Rpg!'to- F.x4.bility Act is not
app!icab)l to this interim rdle sm,'e
Commo lity Credi' Cororatior (CCCT is
Pot required by5 U.S.C. 551 or arty otmer
provs.on of 1aw to pubhs7 a natce of
proposed ru!ei'4a-ng with respeat to the
subject matter of this rue

I have also determined that an
enierge'icv situ 'Jon exist_ which
warrant, publication of this interim rule
withL;It pior opportunity for a pubith
coninrent period because wilho,_ this
amendment it will be recssarv te take
an'ion unmediately to assess and collect
liqaidated damages on approximately 7
million pounds of U.S. grorn peanuts
that were exported and returned to the
U.S.

Accordingly, I have determined that
compliance with the public rulemaking
requirements of Secretary's
Memorandum No. 1512-1 and 5 U.S.C.
553 Is impracticable and contrary to the
public interest. Comments are requested
for 60 days after publication of this
document and flus interim rule will be
scheduled for review so that a final
document discussing comments received
and any amendment of this interim rule
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which may be required can be published
in the Federal Register as soon as
possible.

Section 359(i) of the Agricultural
Adjustment Act of 1938, as amended,
authorizes handlers to contract with
producers for the purchase of additional
peanuts for crushing, export, or both.
Such peanuts, once exported, are
required to remain outside the United
States, in accordance With the
regulations at 7 CFR 1446.9(j)(4), in order
to prevent damage to the domestic price
support program for peanuts. If contract
additional peanuts which have been
exported are later reentered into the
United States, the handler originally
responsible for their exportation is
subject to liquidated damages at a rate
of 10 cents per pound.

However, because of the short crop,
only small quantities of edible quality
peanuts were placed under the CCC
price support loan program and they
have all been resold at prices
substantially above the support level.
Therefore,' it is not likely that CCC will

.incur program damage as a result of the
entry into the United States of contract
additional peanuts.

PART 1446-PEANUTS

Interim Rule

Accordingly, the regulations, at 7 CFR
1446.9(j)(4) are amended by adding a
new paragraph (iii) to read as follows:

§ 1446.9 Supervision and handling of
additional contract peanuts.

(j) * * *

(4)
(iii) Waiver or Reduction of

Liquidated Damages. The liquidated
damages specified in paragraph (j)(4)(ii)
above may be reduced or waived if the
Executive Vice President determines
that such waiver or reduction will not
impair the effective operation of the
peanut price support program. Such
reduction or waiver may cofitain such
terms and conditions as the Executive
Vice President determines to be
appropriate and necessary for
effectuating the purposes of the peanut
price support program.

Signed at Washington, D.C. on September
25, 1981.
C. Hoke Leggett,
Acting Executive Vice President, Commodity
Credit Corporation.
1FR Doc. 81-28532 Filed 9-30-81: 8:45 ml

BILLING CODE 3410-05-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration

10 CFR Ch. II

[Docket No, ERA-R-81-07]

Electric Powerplants; Establish
Procedures for Owners and Operators

AGENCY: Economic Regulatory
Adinistration, DOE.
ACTION: Interim and final rules.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) is issuing a final rule to
establish procedures for the owners and,
operators of electric powerplants which
have received proposed prohibition
orders under former section 301 (b) or
(c) of the Powerplant and Industrial Fuel
Use Act of 1978, Pub. L. 95-620, ("FUA"),
to elect continued coverage under those
sections in lieu of coverage under
section 1021' of the Omnibus Budget
Reconciliation Act of 1981 ("OBRA").
OBRA amended the former section 301
of FUA limiting the authority of the
Secretary of Energy to prohibit oil or
natural gas use, only where the owner or
operator of an existing powerplant
voluntarily certifies to the unit's
technical and financial capability to use
an alternate fuel. I

Additionally, ERA is issuing an
interim rule establishing procedures for
the owners and operators of electric
powerplants which, as of the date of
enactment of OBRA, have orders
pending against them under the Energy
Supply and Environmental Coordination
Act of 1974 (ESECA), as amended, 15
U.S.C. 791 et seq., to elect continued
-coverage under that Act in lieu of
coverage under section 1021 of OBRA.

Because only a short period of time-is
provided in which to make such
elections, the procedures set forth herein
will neither be assigned section
numbers, nor codified in the Code of
Federal Regulations.
DATES: Effective dates: These final rules
shall be effective from October 1, 1981,
to November 30, 1981, and the interim
rules from October 1, 1981, to January
14,1982. Comments concerning the
interim rule must be submitted on or
before November 2, 1981.
ADDRESS: Comments should be
submitted to Public Hearing
Management, Docket No. ERA-R-81-07,
Department of Energy, Room B-210, 2000
M Street, NW., Washington, D.C. 20461.
FOR FURTHER INFORMATION CONTACT:
Jack Vandenberg, Office of Public

Information, Economic Regulatory
Administration, Department of

Energy, Room B-10, 2000 M Street,
NW:, Washington, D.C. 20461, (202)
653-4055

*Robert L. Davies, Office of Fuels
Conversion, Economic Regulatory
Administration, Department of
Energy, Room 3002, 2000 M Street,
NW., Washington, D.C. 20461, (202)
653-3649

Henry Garson, Office of the General
Counsel, Department'of Energy, Room
6B-178, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252-
2967

SUPPLEMENTARY INFORMATION:

1. Background

Section 1022(b) of OBRA provides that
any powerplant issued a proposed
prohibition order under former section
301 (b] or (c) of FUA which has not been
made final as of August 13,1981, the
date of enactment of OBRA, may elect
continued coverage under former
sections 301 (b) or (c) of FUA rather
than coverage under the provisions of
section 1021 of OBRA. OBRA amended
the former section 301 of FUA to limit
the authority of the Secretary of Energy
to prohibit oil or natural gas use only
where the owner or operator of an
existing powerplant has certified to the
unit's technical and financial capability
to use an alternate fuel. On September 3,
1981, ERA issued a Notice of Proposed
Rulemaking (46 FA. 44192) and invited
comments to be submitted by September
21, 1981. The following section
summarizes the comments which were
received and actions taken on them.

II. Comments

One comment was that the proposed
procedures failed to include existing
powerplants with ESECA orders
pending on the date of OBRA's
enactment in the new voluntary
prohibition order process authorized by
.OBRA. The commenter argued that
while OBRA does not directly address
the status of plants with pending ESECA
orders, the Congressional purpose of
OBRA can be affected only by
permitting plants with pending ESECA
orders the same election provided for
plants with proposed FUA orders. ERA
has considered these arguments, While
the statutory language is less than
perfect in enacting the legislative intent
as revealed by the Conference Report,
ERA believes that at least a portion of
the argument' is persuasive. The
Conference Report clearly indicates that
OBRA section 1021 applies to all
powerplants which do not have final
orders issued against them under either
ESECA or FUA. Accordingly, ERA
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agrees that amended section 301'must
be read as applying to allsuch
powerplants.

Concerning plants with pending
ESECA orders, section 1022 of OBRA
provides no right to elect continued
ESECA coverage, instead granting the
right to elect continued coverage of prior
law only to holders of proposed orders
under the prior section 301 (b) or (c). The
authority to continue the pending
ESECA proceedings remins intact.
Thus, holders of prohibition orders
under ESECA which'have not become
final could be subject to continued
coverage under ESECA as well as being
eligible to participate in the voluntary
certification prohibition order process
authorized by OBRA. In order to avoid
this anomalous result, and because ERA
believes that involuntary conversions
are inconsistent with the
Admirustraion's regulatory relief
program, ERA has deternined to
continue processing ESECA orders only
where the recipient of that order
requests us to do so. A failure to elect
treatment under ESECA would result in
termination of the ESECA proceeding.
Such plant thereafter would only be
eligible to receive a prohibition order
under the amended section 301 (b) or (c).
ERA is, therefore, issuing an interim rule
establishing election.procedures for
owvners and operators of electric
powerplants with pending ESECA
orders similar to those proposed for
powerplants with proposed FUA orders.

Because the statutory language is less
than clear and because ERA failed to
address this issue in the proposed
rulemaking, holders 6f prohibition
orders under ESECA may liave been
unaware of the possibility they would
be required to consider whether or not
to elect continued applicability of
ESECA to their prohibition order
proceedings. Therefore, to give these
persons the same notice and opportunity
to consider carefully whether or not they
should file an election, 45 additional
days (a total of 105 days) are provided
for these persons to file elections.

Another comment was that ERA's
proposed procedures failed to address
the issue of the continued validity of
proposed FUA orders or pending-ESECA
orders against plants that wish to
proceed under the amended section 301.
The comment further stated that plants
with proposed FUA orders or pending
ESECA orders may wish to proceed
under OBRA without unnecessarily
disrupting the continuity of their
prohibition proceedings. This may be of
particular concern for powerplants
which have obtained Delayed
Compliance Orders (DCO) under section

113(d)5)(A) of the Clean Air Act in
reliance on such prohibition orders. It is
ERA's view that a proposed prohibition
order recipient under OBRA would be
eligible for a DCO under section
113(d)(5) (A) of the Clean Air AcL
However, the validity or continuity of a
DCO issued to a FUA or ESECA order
recipient which dedires to proceed under
OBRA is a matter which will be
addressed by the EPA regional office
which has issued the DCO. Should a
plant wish to preserve the continuity of
the prohibition order proceeding, ERA
suggests that it submit the certification
required by § 1021 of OBRA at least five
days prior to the expiration of the '
applicable election period in order that
ERA can issue a proposed prohibition
order under § 1021 of OBRA and prevent
any lapse in the prohibition order
process.

Several procedural matters were also
raised by the comments. One comment
requested that the 60-day period for
elections should be computed'from the
date of Federal Register publication of
election procedures. ERA has accepted
this comment.

Another comment-was that ERA
should deem an election to be filed upon
mailing by first class mail. ERA will
deem an election to be filed upon
mailing by certified mail.

Finally, a comment was received
which stated that the procedures should
include a provision that if an election is
held invalid on judicial review or by
other legal process, either the election
may be cured within a reasonable time
qr the plant shall revert to its status as
of August 13,1981. ERA has determined
that such a provision is not appropriate.

Because of the short period of time in
which the election may be made, these
procedures will not be codified in the
Code of Federal Regulations.

IM. Procedural Matters
(a) Section 102 of the National.

Environmental Policy Act [NEPA). The
Acting Assistant Secretary for
Environmental Protection, Safety, and
Emergency Preparedness has
determined that this regulation would
not constitute a major Federal action
significantly affecting the quality of the
human environment within the meaning
of section 102(2](C) of NEPA. Therefore,
the preparation of an Environmental
Impact Statement for this rule is not
required.

(b) Regulatory Flexibility Act ERA
has dete-fmined that these procedures
will primarily impact large public
utilities. ERA certifies that, for the
reason discussed above, the
promulgation of this rule will not have a
significant econonic impact on a

substantial number of "small entities"
within the meaning of the Regulatory
Flexibility Act. Therefore, a regulatory
flexibility analysis has not been.
prepared.

(c) Executive Order No. 12291. ERA
has determined that this is not a major
rule as defined in Executive Order No.
12291 (46 FR 13193 (February 19,1981)].
Due to the requirement contained in
section 1022 of OBRA to promulgate this
regulation within 45 days of enactment.
DOE cannot comply with Executive
Order No. 12291 procedures. In
accordance with section 8(a)(2). this rule
has been reported to the Office of
Management and Budget (OMB).

(d) Paperwork Reduction Act of 1980.
This rule must be submitted to OMB for
clearance under the provisions of the
Paperwork Reduction Act of 1980, Pub.
L 96-511. Any data submitted in
compliance with provisions of the final
rule may require revision or additions as
a result of OMB's action.

(e) This rule is final for powerplants
with prohibition orders under former
Section 301 (b) and (c) of FUA and
interim for powerplants with prohibition
orders under Section 2(a) of the ESECA.

In consideration of the foregoing,
these procedures are adopted.

IV. Procedures
(a) What to file. The owner or

operator of any facility subject to a
proposed prohibition order under former
section 301 (b) or (c) of FUA or subject
to a pendingESECA prohibition order
may elect continued coverage under
former law rather than to be covered
under section 1021 of OBRA, by filing
with ERA a written "FUA Election"
signed by a duly authorized
representative. Any such election must
be clearly labeled as such both on the
election and on the outside of the
envelope in which it is sent. and should
identify the name, docket number,
owner, unit and location of the facility
as it appeared in the related prohibition
order. Each election may include either
a single unit or multiple units at a
common site.

(b) Where to.file. Any election under
this notice shall be filed with the Office
of Fuels Conversion, Case Control Unit.
Room 3214,2000 M Street. N.W.,
Washington, D.C. 20461.

(c) When tofile. (1) Election for
continued coverage under former
section 301 (b) or (c) of FUA shall be
filed at the above address no later than
November 30.1981. Any eligible facility
not filing an election pursuant to this
rule prior to this date, will, by operation
of law, be covered under the provisions
of section 1021 of OBRA. rather than
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former section 301 (b) or (c) of FUA. Any
election made under this rule is
irrevocable.

(2) Election for continued coverage
under section 2 of ESECA shall be filed
at the above address no later than
January 14,1982. Any eligible facility not
filing an election pursuant.to tlus rule
prior to this date will not receive a
notice of effectiveness under ESEGA
and will, by operation of law, be
covered under the provisions of 1021 of
OBRA. Any election made under this
rule is irrevocable.

(d) How to file. An election shall be
deemed to be filed upon mailing by
certified mail or when actually received.

(e) Notice. ERA will nqtify persons
filing elections under the final rule, in
writing, that such elections are
recognized not later than 30 days after
receipt of the election.

(i) Status of FUA orders. (1) The
validity of any proposed prohibition
order issued under former section 301
(b) or (c) of FUA shall not be affected in
the case of eligible powerplants filing
elections under this rule.

(2) The validity of any prohibition
order issued under section 2 ofESECA
shall not be affected in the case of
eligible powerplants filing elections
under this rule.
(Department of Energy Organization Act,
Pub. L. 95-91, 42 U.S.C. 7101 et seq., Energy
Supply and Environmental Coordination Act
of 1974, as amended, 15 U.S.C. 791.et seq.,
Powerplant and Industrial Fuel Use Act of
1978, Pub. L. 95-620, 42 U.S.C. 8301 et seq.,
Omnibus Budget Reconciliation Act of 1981,
Pub. L. 97-35)

Issued in Washington, D.C., September 28,
1981. 1
Barton R. House,
ActingAdministrator, Economic Regulatory
Administration.
[FR Dec. 81-28s8i Filed 9-30-81: 8:45 aml
BILLING CODE 6450-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 201

Extensions of Credit by Federal
Reserve Banks; Changes in Discount
Rates

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors has
amended its Regulation A, "Extensions
of Credit by Federal Reserve Banks," for
the purpose of adjusting discount rates
with a view to accommodating
commerce and business in accordance
with other related rates and the general
credit situation of the country.

7.

EFFECTIVE DATE: The changes were
effective on the dates specified below.

FOR FURTHER INFORMATION CONTACT:
James McAfee, Assistant Secretary,
Board of Governors of the Federal
Reserve System, Wdshington, D.C. 20551
(202/452-3259).

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of 5 U.S.C. 553 (b)(3)(B)
and (d)(3), these amendments are being
published without prior general notice of
proposed rulemaking, public I ,
participation, or deferred effective date.
The Board has for good cause found that
current economic and financial
considerations required that these
amendments must be adopted
immediately.

PART 201-EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS

Pursuant td section 14(d) of the
Federal Reserve Act (12 U.S.C. 357) Part
201 is amended as set forth below:

1. Section 201.52(b) is revised to read
as follows:

§ 201.52 Extended credit to depository

institutions.

(b) The rates for other extended credit
provided to depository institutions
under sustained liquidity pressures or
where, there are exceptional
circumstances or practices involving a
particular institution under § 201.3(b)(2)
of Regulation-A are:

Rate Effective,

Federal Reserve Bankof:
Boston ................... . 14 SepL 4, 1981.
New York . 14 Aug. 21.198 .
Phiadelphia ........................... 14 Aug. 20. 1981.
Cleveland___ _ _ _ _ 14 Aug. 25, 1981.
Richmon m 14 Aug. 21. 1981.

14 Aug.21 1981.
Chicago.... ...... 14 Aug. 27 198f.
SL Lous 14 Aug. 25, 1981.
Minneapolio- is 14 Aug. 21. 1981.
KansasC ity 14 Aug. 28, 1981.
Dallas...- 14 Aug. 20, 1981.0
San Franctsco_._

...... 14 Aug. 24. 1981.

'August 28, 1981 for extended credit to depository nstitu.
tions where there are special circumstances.

NOTE.-These rates apply for the first 60 days of borrow-
rg. A 1 percent surcharge applies for borrowing during the
next 90 days, and a 2 percent surcharge applies for borrow-
ing thereafter.

(12 U.S.C-248(i), Interprets or applies 12"
U.S.C. 357)

By order of the Board of Governors,
September 25, 1981.
James McAfee,
Assistant Secretary of the Board.
[FR Doc. 81-284O Filed 9-30-Ml: 845 am]
BILUNG CODE 6210-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 747

Administrative Actions, Adjudicative
Hearings, and Rules of Practice and
Procedure; Equal Access to Justice
Regulation I

AGENCY: National Credit Union
Administration.
ACTION: Interim rule with request for
comments.

SUMMARY: The National Credit Union
Administration (NCUA) proposes to add
a new subpart to its Rules of Practice
and Procedure to implement the Equal
Access to Justice Act. The Act provides
for the award of attorneys fees and
expenses to certain small entitles when
they prevail against NCUA In
administrative and court actions if the
position of NCUA In the proceeding was
not substantially justified. It directs all
agencies conducting these proceedings
to adopt regulations establishing
procedures for making fee awards, In
response to this requirement, the
proposed new subpart would establish
the procedures to be used by prevailing
parties in applying for fee awards and
by NCUA in determining whether the
conditions requisite to an award have
been met,
DATES: This interim rule Is effective
October 1, 1981. Comments must be
received by November 30, 1981.
ADDRESS: Interested persons are Invited
to submit Written comments to Robert S.
Monheit, Regulatory Development
Coordinator, National Credit Union
Administration, 1776 G Street, NW,
Washington, D.C. 20455.
FOR FURTHER INFORMATION CONTACT:
Robert S. Monheit, Senior Attorney, or
Anne K. Scully, Attorney-Advisor, at the
above address. Telephone: (202) 357-
1030.
SUPPLEMENTARY INFORMATION:

I. Background
The Equal Access to Justice Act

("Act"], Pub. L. 96-481, which will go
into effect on October 1, 1981, provides
for the award of reasonable fees and
expenses to certain eligible parties- that
prevail over NCUA and other agenclos
of the Federal government In certain
administrative and court adjudications.
The Act is based on the premise that
small businesses atid individuals may
be deterred from seeking review of, or
defending against, unreasonable
governmental action because of the
expense involved in challenging
unwarranted agency action through
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litigation. In enacting the Act, Congress
intended to diminish tis deterrent effect
by providing, m specified situations, for
an award of attorneys fees and
expenses against the United States
unless the government action was
substantially justified. In addition, the
Act makes the United States subject to
the common law and statutory
exceptions to the "American Rule"
respecting the award of attorneys fees.
(The American Rule generally provides
that each part is responsible for the
payment ofhius own attorneys fees and
other expenses incurred during
litigation.)

The Act directs Federal agencies to
establish uniform procedures for the
submission and consideration of
applications for fees in their own
covered proceedings after consultation
with the Administrative Conference of
the United States. In order to facilitate
this process, the Administrative
Conference has developed model
regulations to provide a workable.
gmdeline and to encourage uniform
procedures. NCUA's interim rules have
been based on the model drafted by the
Administrative Conference.

IL Summary

GeneralProvszons

The procedures of proposed subpart I
will apply to formal administrative
adjudications conducted by NCUA
pursuant to section 554 of the
Administrative Procedures Act (5 U.S.C.
554) These are proceedings pertaining to
issuance of cease-and-desist orders;
assessment of civil money penalties,
removal or suspension from office, and/
or prohibition from participation in the
affairs of a credit unon, of directors,
officers and other persons, suspension
or revocation of the charter of a Federal
credit umon Chivoluntary liquidation),
,involuntary termination of the insured
status of an insured credit union,
termination-of the membership in the
Central Liquidity Facility. After an
eligible party has prevailed in one of

.these proceedings, it may file an
application for certain of its fees and
expenses if it believes that the position
of NCUA m the proceeding was not
substantially justified. The NCUA Board
will issue a Final Decision and Order,
based upon the criteria set forth in the
Act and subpart I, either to approve or
deny the fee award sought in the
,aglplication. If the Board approves an
application for a fee award, NCUA-will
pay the award unless judicial review of'
the award or the underlying action has
been sought.

Eligible Parties

Section 747.902 sets forth those
categories of applicants who are eligible
to recover their fees and expenses.
Prevailing parties-eligible for such
awards are limited to individuals with
net worths of less than $1 million,
business and other entities that are not
individuals with net worths of less than
$5 million and fewer than 500
employees, and tax exempt
organizations under 26 U.S.C. 501(c)(3)
and agricultural cooperatives regardless
of net worth.

As ndted previously, Congress
intended that only small entities and
individuals benefit from the Act.
Therefore, where an applicant is
affiliated with other entities (whose net
worthis may be available to underwrite
the cost of litigation), the Board may
aggregate the net worths and employees
of an applicant with that of its affiliates,
where the relationshup between the two
entities is such to make aggregation
compatible with the intent of the Act. -
§ 747.902(8) sets forth this view.

In addition, § 747.902 states that the
net worth of sole owners of
unincorporated business must include
both their personal and business assets.
Howev'r, for the purpose of determining
eligibility, an applicant's status as an
individual or a sole owner of an
unincorporated business shall be
determined based upon the personal or
business nature of the issues on which
the applicant prevails.

The Act and the model rules also
provide that eligibility shall be
determined as of the date the
proceedings begin. The interim rule
provides that the NCUA Board will
disregard transactions made by
applicants prior to initiation of the -

proceeding that were made solely for
the purpose of meeting the net worth
standard. This would include instances
where the applicant has apparently
disposed of assets or incurred financial
obligations for tlus purpose.

The Act limits the eligibility of
businesses to those with less than 500
employees. The intern rule defimes
"employees" for this purpose to include
those persons who regularly perform
compensated services under the
applicant's direction and control. Part-
time employees are to be included on a
proportional basis.

Finally, § 747.902 provides that
applicants will not be eligible when they
are participating only on behalf of other
persons or entities that are ineligible.
This is designed to prevent ineligible
parties planning litigation with NCUA
from using other eligible parties to

conduct their litigation in order to
qualify for fee awards.

Prevailing Party

Under the Act, a "prevailing.party," is
not merely an applicant who receives a
favorable final decision m any litigation.
A party may prevail on a significant and
separate substantive issue which has
become final in the proceeding.

Standards for Awards

Section 747.903 sets forth the Act's
standards for making fee awards. The
Board may award allowable fees and
expenses to a prevailing eligible party if
NCUA's position in the proceeding, or
on a significant, separate issue, was not
substantially justified as being
reasonable in law and in fact. Where a
party prevails on a portion of the entire
proceeding, his award shall be prorated
accordingly. The burden of proof is on
NCUA to demonstrate that its position
was justified. This subsection also
authorizes the Board to reduce or deny
an award when it determines that
special circumstances make the award
unjust.

Allowable Fees andExpenses

Section 747.904 would establish
gudelines for the amount of an award.
Under the provisions of the Act and the
model rules, recoverable fees and
expenses include reasonable attorneys
fees, expenses for expert witnesses,
reasonable costs of any study, analysis,
report, test, or project found necessary
for the preparation of the party's case.
The Act specifically provides for awards
at "prevailing market rates" customarily
charged by attorneys and experts
subject to the statutory ceilings imposed.
i.e., attorney fees cannot exceed $75 per
hour (unless NCUA determines, by
regulation, that special factors justify a
higher fee). Expert witness
compensation cannot exceed the
maximum rate of compensation for
expert witneses that may be paid by
NCUA, computed from the current
government-wide ceiling on employee
salaries. NCUA adopts the model rules
on allowable fees.

Awards Against Other Agencies

NCUA also adopts the provision in
the model rules which allows for the
award offees and expenses against
other agencies which have participated
with NCUA and have taken
unreasonable positions in proceedings
before the NCUA Board. While the
likelihood of another agency
participating in a proceeding before the
NCUA Board is minimal, such
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involvement may occur. Section 747.905
sets forth this position.

Application Procedures

(a) Contents of Application. Section
747.906 identifies the information to be
included in an application made by an
eligible prevailing party foran award of
fees and expenses. The Act and the
model rules provide that the application
must identify the applicant, the
proceeding, indicate that the applicant
has "prevailed" against NCUA, identify
NCUA's allegedly unjustified position in
the proceeding, provide information that
is eligible to receive an award, and
document the fees and expenses sought.
No special-form is required. Information
submitted under this section may be
submitted in the form of a legal
pleading, with supporting exhibits and
material, where appropriate. NCUA
adopts the model rules provided:by the
Administrative Conference.

(b) Statement of Net Worth. Section
747.907 states the requirements
regarding the contents of the statements-
of net worth to be submitted by eligible
prevailing applicants. To avoid
burdensome paperwork requirements,
this section allows applicants to submit
information on their net worth in a
format of their own choice, provided
that full disclosure of all facts necessary
to determine the applicant's eligibility
under the applicable-net worth criteria
is made. Where the information
submitted is mcomplete, the Board may
require additional information and/or
data from the applicant. The section
provides that a Federal credit union or
qualified state credit union shall submit;
as a statement of its net worth, its last
Statement of Financial Condition dated
prior to the imitation of the underlying.
proceeding.

NCUA is not adopting the model rules'
special procedures for guaranteeing
confidential treatment of net Worth
inforyhation. Since such information may
be traditionally exempt under FOIA and
is to be used in proceedings not open to
the public only, such a-section is
unnecessary in light of NCUA's present
regulations under FOIA, 12 CFR Part
720.

(c) Documentation of Fees and
Expenses. Section 747.908 describes the
documentation of fees and expenses to
be submitted. Generally, the provision
would requre itemized statements of
work performed, and-fees and expenses
claimed, for each attorney, expert, or
witness for whose services an award is
claimed, to be verified by the individual
or entity who performed the services.
Records of expenses are required to be
kept in accordance with the Internal

Revenue Service's requirements for
documentation of business expenses.

Filing and Service of Applications
Applications for an award of fqes and

expenses must be filed by an eligible'
prevailing party within 3. days after-the
Board'sfinal decision on the proceeding.
However, a prevailing partymay apply
at any earlier time that it believes it has
prevailed with respect to a significant
and separatesubstantive issue which
has become "final." This would include
-settlements'between the party and the
NCUA Board, or when a party wins an
intermediate appeal of a sufficiently
significant issue and still loses the
principal case. This should not be
interpreted to mean, however, that a
party has "prevailed" in all cases when
the Board admimsters fewer sanctions
or less severe sanctions'than called for
in the Notice of Charges.

If a parfy seeks judicial review either
of an issue for which it seeks an award
or of the underlying proceeding, award
proceedings will be stayed pending final
disposition. The model rules-provide
that an agency's decision does not
become "final" until after the last date
on which a petition for reconsideration
could-be filed. With the exception of
Part-747, Subpart F regarding suspension
and prohibitions-where a felony is ,
charged, NCUA's rules and regulations
do not provide any procedures or time
limits, per se, for reconsideration of its
orders. Therefore, applications must be
filed within 30 days after the Board
issues its final decision and order.

Answer, Reply, and Comments to
Application

Section 747.909 sets forth the
procedures to be followed by NCUA and
the applicant following the latter's
submission of an application for an
award. This section is intended to keep
the procedures used simple and
streamlined and to promote prompt
disposition of the fee-award request.
NCUA's Office of General Counsel
(OGC) is required to file an answer to
an application fbr an award against the
NCUA Board within 30 calendar days
after service of the application, unless'
OGC seeks an extension of time or the
parties manifest an intent to settle.
Failure to answer will be treated as
consent to the application unless an
extension of time has been granted.
Applicants will have 15 days to reply to
the OGC angwer. However, replies aie
permitted only in response to answers
that raise affirmative defenses.

Section 747.910 limits participation in
award proceedings by non-applicant
parties to the original administrative
actions. It permits these parties a 30-day

comment period concerning the
application and a 15-day comment
period on NCUA's answer. This time
period provides non-applicants who
have a stake in the outcome with a
reasonable opportunity to comment
upon the application.

Settlement

Section 747.911 permits a settlement
of an award, either in connection with a
settlement or the underlying issues or
after the underlying proceeding has boon
concluded. In addition, the rules provide
thata proposed settlement of an award
that is agreed upon.before an
application has been filed must be
accompanied by an application because:
(1) the Act appears to require the filing
of an application; (2) the information In
the application will permit the Board,
which is authorized to approve
settlements, to review the
reasonableness of the terms contained
therein; and (3) the information in the
application will provide a data base for
the Administrative Conference's annual
report to Congress.

Decision

Section 747.913 states that after all
applications, answers, and replies have
been filed, the Administrative Law
Judge or the Board may order further
proceedings, when necessary, to
develop a complete record on the
application including, but not limited to,
informal conferences, oral argument,
additional written submissions, or an
evidentiary hearing. After the close of
all proceedings, the Administrative Law
Judge will make a recommended
decision on the application to the NCUA
Board. The Board will review It and
issue its final decision within 60 days
thereafter.

Interim Rule

The NCUA Board determines that,
due to the severe statutory time
constraints requiring implementation by
October 1, 1981, good cause exists for
finding that public-procedure on these
interim regulations Is Impracticable, 5
U.S.C. 553(b)(B). For the same reason,
good cause exists for making these
interim rules effective In less than 30
days, 5 U.S.C. 553(d)(3). However,
NCUA is soliciting comments on the
interim rule and will issue a final rule
after public procedure has been
completed.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act, in particular 44 U.S.C.
3506(c)(5), the application and
documentation requirements of the
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interim rule were not submitted to the
Office of Management and Budget.
While these docunfents are required by
law to obtain a benefit, the NCUA Board
believes, based upon past records in
civil and administrative adjudications,
that less than 10 persons will, each year,
be considered to be "prevailing parties"
required to submit applications for
benefits underthe Act and these rules.
Thus, 44 U.S.C. 3506(c)(5) exempts these
requirements from review by the Office
of Management and Budget. Further,
those applications and documents
submitted during the conduct of a civil
action or and administrative action are
exempt from all the requirements of the
Paperwork ReductioifAct pursuant to 44
U.S.C. 3518(dc(1)(B).
Certification Under the Regulatory
Flexibility Act,

-In accordance with the Regulatory
Fleiibility Act (5 U.S.C. 605(b)), the
NCUA Board certifies that the interim
rule will not have a significant economic
unpact on a substantial number of small
entities. While these rules would impact
upon those small entities with net
worths of less than $5 million, it would
affect only those entities that prevail in
one of the proceedings referred to in
§ 747.901. In such proceedings since
1978, only two eligible businesses or
individuals, as defined by the Act, have
prevailed within the meaning of the
proposed subpart. In any event any
impact created-would be beneficial in
nature. Based on this history, the
proposed new subpart cannot be
expected to affect a substantial number
of small entities. I

Accordingly, the National Credit
Union Admimstration Board hereby
issues an interim amendment to 12 CFR
Part 747, as set forth below.
Rosemary Brady.
Secretary, National Credit Union
Admmistration Board.

September 25,1981.
(Sec. 120, 73 Stat 635 (12 U.S.C. 1766); Sec.
209, 84 Stat 1104 (12 U.S.C. 1789); Sec. 203,94
Stat 2325 (5 U.S.C. 504))

PART 747-ADMINISTRATIVE
ACTIONS, ADJUDICATION HEARINGS,
AND RULES OF PRACTICE AND
PROCEDURE

A new Subpart I is added to 12 CFR
Part 747, to read as follows:
Subpart I-Rules and Procedures
Applicable to Recovery of Attorneys Fees
and Other Expenses Under the Equal
Access to Justice Act In Board
Adjudications.
Sec.
747.901 Purpose and scope.
747.902 Eligibility of applicants.

747.903 Prevailing party.
747.904 Standards for awards.
747.905 Allowable fees and expenses.
747.906 Awards against other agencies.
747.907 Contents of application.
747.908 Statement of net worth.
747.909 Documentation of fees and

expenses.
747.910 Filing and service of applications.
7,7.911 Answer to application.
747.912 Comments by other parties.
747.913 Settlement.
747.914 Further proceedings.
747.915 Recommended decision.
747.916 Decision of the Board.
747.917 Payment of award.

Authority. Sec. 120,-73 Stat. 635 12 U.S.C.
1766); Sec. 209, 84 Stat. 1104 (12 U.S.C. 1789);
-Sec. 203,94 Stat 2325 (5 U.S.C. 504).

Subpart I-Rulesand Procedures
Applicable to Recovery of Attorneys
Fees and Other Expenses Under the
Equal Access to Justice Act In Board
Adjudications

§ 747.901 Purpose and scope.

(a) This subpart contains the
regulations of the National Credit Union
Administration unplementing the Equal
Access to Justice Act of 1980, Pub. L. 9-
481 (5 U.S.C. 504]. The Act provides for
the award of attorneys fees and other
expenses to eligible individuals and
entities who are parties to adjudicative
proceedings conducted under Part 747 of
this Chapter. An eligible party may
receive an award when it prevails over
NCUA in a proceeding, or in a
significant and discrete substantive
portion of the proceeding, unless the
position of the NCUA was substantially
justified or special circumstances make
an award unjust. The rules in this part
describe the parties eligible for fee
awards,.explam how to apply for
awards and the procedures and
standards that NCUA will use to make
them.

(b) The rules and procedures set forth
in ths section apply to adversary
adjudications that are pending before
the NCUA Board at any time between
October 1,1981 and September 30,1984.
Pending proceedings would include
those actions begun prior to October 1,
1981, if no final action has been taken
before that date and those pending as of
September 30, 1984, regardless of when
they were initiated or when final action
occurs.

§ 747.902 Eligibility of applicants.
(a) To be eligible for an award of

attorneys fees and expenses, an
applicant must be a prevailing party in
the proceeding for which it seeks an
award and must be:

(1) an individual with a net worth of
not more than $1 million;

(2) the sole owner of an
unincorporated business who has a net
worth of not niore than $5 million.
including both personal and business
interests, and not more than 500
employees at the time the proceeding
was commenced (an applicant who
owns an unincorporated business will
be considgred as an "individual" rather
than a "sole owner of an unincorporated
business" if the issues on which the
applicant prevails are related primarily
to personal interests rather than to
business interests);

(3) a charitable or other tax-exempt.
organization described in section
501(c) (3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with fewer than 500
employees;

(4) A cooperative association as
defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with fewer than 500 employees;
or

(5) any other partnership, corporation,
association, or public or private
organization with a net worth of not
more than $5 million and not more than
500 employees.

(b) For the purpose of determining
eligibility, the net worth of an applicant
shall be its net worth as of the date. the
proceeding was initiated.

(c) The applicant's net worth includes
the value of any assets disposed of for
the purpose of meeting an eligibility
stan'dard and excludes any obligations
incurred for this purpose. Transfers of
assets or obligations incurred for less
than reasonably equivalent value will be
presumed to have been made for this
purpose.

(d) The employees of an applicant
include all persons who regularly
perform services for remuneration for
the applicant, under the applicant's
direction and control. Part-time
employees shall be included on a
proportional basis.

(e) The net worth andnumber of
employees of the applicant and all of its
affiliates shall be aggregated to
determine eligibility. Any individual.
corporation or other entity that directly
or indirectly controls or owns a majority
df the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes df this Subpart, unless the
Board determines that such treatnbient
would be unjust and contrary to the
purposes of the Act in light of the actual
relationship between the affiliated
entities. In addition, the Board may
determine that financial relationships of
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the applicant other than those described
in this paragraph constitute special
circumstances that would make an
award unjust.

(f) An applicant that participates in a
proceeding primarily on behalf of one or
more other persons or entities that
would be ineligible is not itself eligible
for an award.

§ 747.903 Prevailing party.

' An eligible applicant may be a
$.prevailing party" if it wins an action
after a full hearing or trial on the merits,
if.a settlement of the proceeding was
effected on terms favorable to it, or If
the proceeding against it has been
dismissed. In appropriate situations an
applicant may also have prevailed if the
outcome of the proceeding has
substantially vindicated the applicant's
position on the significant substantive
matters at issue, even though the
applicant has not totally avoided
adverse final action.

§ 747.904 Standards for awards.
(a) A prevailing party may receive an

award for fees and expenses incurred in
connection with a proceeding, or in a
significant and discrete substantive
portion of the proceeding, by or against
NCUA unless the position of NCUA
during the proceeding was substantially
justified. The burden of proving that an
award should not be made is on counsel
for NCUA. To avoid an award, counseI
for NCUA must show thatits position
was reasonable in law and in fact.

(b) An award will be reduced or
denied if the applicant has unduly or
unreasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

(c) Where an applicant has prevailed
on one or more discrete substantive -
issues in a proceeding, even though all -
the issues were not resolved in its favor,
any award shall be based on the fees
and expenses incurred in connection
with the discrete significant substantive
issue or issues on which the applicant's
position has been upheld. If such
segregation of costs is not practicable,
the award may be based on a fair.
proration of those fees and expenses
incurred in the entire proceeding which
would be recoverable under this section
if proration were not performed.

(d) Whether separate or prorated
treatment under the preceding
paragraph, including the applicable
proration percentage, is appropriate
shall be determined on the facts of the
particular case. Attention shall be given
to the significance and nature of the
respective issues and their separability
and interrelationship.

§ 747.905 Allowable fees and expenses.
(a) Except as provided by § 747.904(b),

awards will be based on rates
customarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
sevices were made available without
charge or at a reduced rate.

(b) No award under this subpart for-
the fee of an attorney or agent may
exceed $75.00 per hour. No award to
compensate an expert witness may
exceed the highest rate at which NCUA
is permitted to pay expert witnesses.
However, an award may also "include
the reasonable expenses of the attorney,
agent or witness as a separate item, if
the attorney, agent or witness ordinarily
charges clients separately for such
expenses.

(c) In determimng the reasonableness
of the fee sought for an attorney, agent,
or expert witness, the NCUA Board
shall consider the following:

(1) If the attorney, agent, or expert
witness is in private practice, his or her
customary fee for like services, or, if he
or she is an employee of the applicant,
the fully allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness
ordinarily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, report, test, project, or similar
matter prepared on behalf of the party
may be awarded to the extent that the
charge for the service does not exceed
the prevailing rate for similar services,
and the study or other matter was
necessary for preparation of the
applicant's case.

§ 747.906 Awards against other agencies.
If an applicant is entitled to an award

because it prevails over another agency
of the United States that participates
with NCUA in a proceeding ibefore the
NCUA Board and takes a position that
is not substantially justified, the award
or an appropriate portion of the award
shall be made against that agency.

§ 747.907 Contents of application.
(a) A prevailing eligible party, as

defined in § § 747.902, 747:903, and
747.904, seeking an award under this
section, must file an application for an
award of fees and expenses with the
Secretary of the NCUA Board. The
application shall include the following
information:

(1) the identity of the applicant and'
the proceeding for which an award is
sought;

(2) a showing that the applicant has
prevailed and an identification of the
issues in the proceeding on which the
applicant believes that the position of
NCUA was not substantially justified;

(3) a statement, with supporting
documentation that the applicant is an
eligible party, as defined by § 747,902, If
the applicant is an iqdividual, he must
state that his net worth does not exceed
$1 million. If the applicant is not an
individual, it shall state the number of
its employees and that Its net worth
does not exceed $5 million as of the date
the proceeding was initiated. However,
an applicant may omit a statement of
net worth if:

(i) it attaches a copy of a ruling by the
Internal Revenue Service that it
qualifies as an organization described in
section 501(c)(3) of the Internal Revenue
Code (26 U.S.C. 501(c)(3)) or, in the case
of a tax-exempt organization not
required to obtain a ruling from the
Internal Revenue Service on Its exempt
status, a statement that describes the
basis for the applicant's belief that It
qualifies under such section, or

(ii) it states that it is a cooperative
association as defined In section 16(a) of
the Agricultural Marketing Act (12
U.S.C. 1141j(a));

(4) a statement of the amount of fees
and expenses for which an award Is
sought; and

(5) any other matters that the
applicant believes may assist or wishes
the NCUA Board to consider in
determining whether and In what
amount an award should be made,

(b) The application shall be signed by
the applicant or an authorized officer or
attorney of the applicant. It shall also
contain or be accompanied by a written
verification under oath or under penalty
or perjury that the information provided
in the application is true and correct,

(c) The application and
documentation requirements of this
subpart are required by law to obtain a
benefit under the Equal Access to
Justice Act and this subpart. These
requirements were not subject to
submission to and review by the
Director of the Office of Management
and Budget under the Paperwork
Reductions Act (44 U.S.C. 3507).

§ 747.908 Statement of net worth.
(a) Each applicant (other than a

qualified tax-exempt organization or
cooperative association) must provide a
detailed statement showing the net
worth of the applicant and any affiliates,
as defined in § 947.902(a), when the
proceeding was initiated. The exhibit
may be in any form convenient to the
applicant that provides full disclosure of
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the applicant's and its affiliates' assets
and liabilities and is sufficient to
.determine whether the applicant is an
eligible party. The Administrative Law
Judge or the Board may require
additional information from the
applicant to determine eligibility. Unless
otherwise ordered by the Board or
required by law, the statement shall be
kept confidential and used by the Board
only in making its determination of an
award.

(b) If the applicant or-any of its
affiliates is a Federal credit union, the
portion of the statement of net worth
which relates to the Federal credit union
shall consist of a copy of the Federal
credit umon's last Statement of
Financial Condition filed before the
initiation of the underlying proceeding.

(c) All statements of net worth shall
describe any transfers of assets from or
obligations incurred by the applicant or
-any affiliate, occurring in the six-month
period prior to the date on which the
proceeding was initiated, which reduced
the net worth of the applicant and its
affiliates below the applicable net-worth
ceiling. If there were none, the applicant
shall so state.

§ 947.909 O6cumentatlon~of fees and
expenses.

The application shall be accompanied
byfll documentation of the fees and
expenses, including the cost of any
study; analysii, audit, test, project or
similar matter, for wich an awardis -

sought. A separate itemized statement
shall be submitted for each professional
firm or individual whose services are
covered by-the application, showing
hours spent in connection with the
proceeding by each individual, a
description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the
services-provided. The Administrative
Law Judge or the Board may require the
applicant toprovide vouchers, receipts,
or other substantiation for any expenses
claimed.

§ 747-910 -iling and service of
applications.

(a) An application may-be filed
whenever the applicant has prevailed in
the proceeding or in a significant and
.discrete substantive portion of the
proceeding, but in no case later than 30
days after the Board's final disposition
otthe proceeding. -

(b) If review or reconsideration is
sought or taken of a decision on which
an applicant believes it has.prevailed,

proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.

(c) As used m tis rule, final
disposition means the issuance of a final
order or any other final resolution of a
proceeding,.such as a settlement or
voluntary dismissal, which is not subject
to a petition for reconsideration.

(d) Any application for an award of
fees and expenses shall be filed with the
Secretary of the Board, National Credit
Union Administration, 1776 G Street.
NW, Washington, D.C. 20456. Any
application for an award and any other
pleading or document related to an
application, shall be filed and served on
all parties to the proceeding in the same
manner as'other pleadings in the
proceeding, except as provided in
§ 747.908(a) for statements of net worth.

§ 747.911 Answer to application.
(a) Within 30 days after service of an

application, counsel for NCUA may fie*
an answer to the application. Unless
counsel for NCUA requests and is
granted an extension of time for filing or
files a statement of intent to negotiate
ufider paragraph (b) of this section,
failure to file an answer within the 30-
day period will be treated as a consent
to the award requested.

(b) If counsel for NCUA and the
applicant believe that the issues in the
fee application can be settled, they may
jointly file a statement of their intent to
negotiate a settlement. The filing of this
statement shall extend the time for filing
an answer for an additional 30 days,
and further xtensions may be granted
by the NCUA Board upon the joint
request of counsel for NCUA and the
applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in
support of counsel's position. If the
answer is based on any alleged facts not
already in the record of the proceeding,
counsel shall include with the answer a
request for further proceedings under
§ 747.914.

(d) The applicant may file a reply if
counsel for NCUA has addressed in his
or her answer any of the following
issues: (1) that the position of NCUA in
the proceeding was substantially
justified; (2) that the applicant unduly
protracted the proceedings; or (3) that
special circumstances make an award
unjust. The reply shall be filed within 15
days after service of the answer. If the
reply is based on any alleged faqts not
already in the record of the proceeding.
the applicant shall include with the
reply a request for further proceedings
under § 747.914 of this rule.

§ 747.912 Comments by other parties.

Any party to a proceeding other than
the applicant and Eounsel for NCUA
may file comments on an application
within 30 days after service of the
application or on an answer within 15
days after service of the answer. A
commenting party may not participate
further in proceedings on the application
unless the Administrative Law Judge or
the Board determines that the public
interest requires such participation in
order to permit full exploration of
matters raised in the comments.

§747.913 Settlement.

The applicant and counsel for NCUA
may agree on a proposed settlement of
the award before final action on the
application, either in connection with a
settlement of the underlying proceeding,
or after the underlying proceeding has
been concluded, in accordance with
NCUk's standard settlement procedure.
-If a prevailing party and counsel for -
NCUA agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.

§ 747.914 Further proceedings.

(a) After the expiration of the time
allowed for the filing of all documents
necessary for the determination ofta
recommended fee award, the Board
shall transmit the entire record to the
Administrative Law Judge who presided
at the underlying proceeding. Ordinarily,
the determination of an award will be
made on the basis of the written record.
However, on request of either the
applicant or counsel for NCUA, or on its
own Initiative, the Administrative Law
Judge or the Board may order further
proceedings, such as an informal
conference, oral argument, additional
written subissions or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full and
fair resolution of the issues arsing from
the application, and shall be conducted
as promptly as possible.

(b) A request that the Administrative
Law Judge or the Board order further
proceedings under this section shall
specifically identify the information
sought or the disputqd issues and shall
explain why the additional proceedings
are necessary to resolve the issues.

§747.915 Recommended decision.
The Administrative Law Judge shall

file a recommended decision on the
application with the Board within 60
days after completion of proceedings on
the application. The recommended
decision shall include written findings
and conclusions on the applicant's
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eligibility-and status as a prevailing
party, and an explanation of the reasons
for any difference between the amount
requested and the amount awarded. The
recommended decision shall also
include,.ifat issue, findihgs on whether
NCUA's position was substantially
jugtified, whether the applicant-unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. If the applicant has sought an
award against more than one agency,
the recommended decision shall allocate
responsibility for payment of any award
made among the agencies, and shall
explain the reasons for the allocation
made.Tlie Administrative Law Judge
shall file with and certify to the Board
therecord of the proceeding on the fee
application, the recommended decision
and proposed older. Promptly upon such
filing, the Board shall serve upon each
party to the proceeding a copy of the
Administrative Law Judge's
recommended decision, findings,
conclusions and propo.ed order. The
provisions of this paragraph and
§ 747.914 shall not apply, however, in
any case where the hearing was held
before the Board.

§ 747.916 Decision of the board.

(a) Within 15 days after service of the
recommended decision, findings,
conclusions, and proposed order, the
applicant or counsel for NCUA may file
with the Board written exceptions
thereto. A supporting brief may also be
filed.

(b) The Board shall render its decision
within 60 days after the matter is -
submitted to.it. The Board shall furnish
copies of its decision and order to the
parties. Judicial review of the Board's
final decision and order may be
obtained as provided in 5 U.S.C.
504(c)(2).

§ 747.917 Payi'nent of award.

An applicant seeking payment of an
award granted by the NCUA Board
against the agency shall submit to the
Division of Financial Operations, Office
of Administration, a copy of the Board's
Final Decision and Order granting the
award, accompanied by a statement that

it will not seek review of the decision
and order in the United States court. All
submissions shall be addressed to
Director, Division of Financial
Operations, Office of Administration,
National Credit Union Administration,
1776 G Street, NW, Washington, D.C.
20456. The NCUA will pay the amount
awarded within 60 days after receiving
the applicant's statement, unless judicial
review of the award or of the underlying
decision of the adversary adjudication
has been sought by the applicant or any
other party.to the proceeding.
IFR Doc. 81-285608 Filed 9-3a-81: 8:45 aml

BILLNG CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 81-SO-26; Amdt No. 39-4222]

Airworthiness Directives; Piper
Aircraft Models PA-28R-200, PA-28R-
201 and PA-28RT-201 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment amends an
existing Airworthiness Directive (AD)
applicable to Piper Aircraft Models PA-
28R-200, PA-28R-201 and PA-28RT-201
airplanes by providing a sketch of the
approved oil qmck drain valve to assist
in field identification of the correct part.
The amendment is needed because the
FAA has determined that the number
stamped on the oil quick drain valve,,
and referenced in Paragraph (b)(1) of,
AD 81-11-02, may not be legible,
resulting in some confusion as to
whether the correct valve is installed.
DATES: Effective October 2, 1981.
Compliance as-prescribed in body of
AD.
ADDRESSES: The applicable service
letter may be obtained from Piper
Aircraft Corporation, 820 East Bald
Eagle Street, Lockhaven, Pennsylvania
17745. A copy of the service letter is
contained in the Rules Docket, Room

275, Engineering and Manufacturing
Branch, FAA, Southern Region, Norman
Berry Drive, East Point, Georgia 30344.
FOR FURTHER INFORMATION CONTACT:
R. C. Padgett, ASO-214, Engineering and
Manufacturing Branch, FAA, Southern
Region, P.O. Box 20636, Atlanta, Georgia
30320, telephone (404) 703-7435.
SUPPLEMENTARY INFORMATION: This
amendment amends Amendment 39-
-4111, AD 81-11-02, which currently
requires inspection of the oil quick drain
valve to insure that Piper Part Number
492-172V is installed, replacemelnt with
the correct part, if necessary, and the
installation of warning placards which
caution that the use of incorrect parts
may result in loss of oil on certain Piper
Models PA-28R-200, PA-28R-201 and
PA-28RT-201 airplane. After issuing
Amendment 39-4111, the FAA has
determined that some confusion has
resulted in the field concerning the
identification of some oil quick drain
valves due to the identifying number,
referenced in AD 81-11-02, either
missing or found illegible. Therefore, the
FAA is amending Amendment 39-4111
by providing a sketch of the approved
oil quick drain valve to assist in field
identification of the correct part on
certain Piper Models PA-28R-200, PA-
28R-201 and PA-28RT-261 airplanes.
Since this amendment provides a
clarification only, and imposes no
additional burden on any person, notice
and public procedure hereon are
unnecessary and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Amendment 39-4111 (40
FR 26608), AD 81-11-02, as follows:

1. By revising Paragraph (b)(1) to read:
(b)(1) Inspect the oil quick drain valve and

insure that Piper Part No. 492-172V is
installed and correctly safety wired. The
correct valve can be identified by comparison
with Figure 2. Also, the Number 11450-1 may
be visible on the hex.

2. By adding the following Figure 2.
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Correct Oil Quick Drain Valve

PA-28R-200; PA-28R-201; PA-28RT-201

7/8" Hex Nominal, valve
in closed
pos ition

Oil Quick Drain Valve

Piper Part Number 492 172V

FIGURE 2

This amendment becomes effective
October 2, 1981.
(Secs. 313(a). 601, and 603, Federal Aviation
Act of -1958, as'amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (4b U.S.C. 1655(c)); 14
CFR 11.89.)

Note-The FAA has determined that this
regulation is not considered to be major
under Executive Order 12291 or sigrificant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 24,1979)
and will not have an impa t on a substantial
number of small entities under the Regulatory-
Flexibility Act, since it imposes no additional
burden on any person.

Issued-m East Point. Georgia, on September
16,1981.
Williim J. McGill,
Acting Director, Southern Region.
[FR Doc. 81-28596 Filed 9-30-81:8:45 am]
BILLNG CODE 4910-13-M

14 CFR Part 39

[Docket No. 81-NW-40-AD; Amdt, No. 39-
4225]

Airworthiness Directive; Boeing Model
727 and 737 Series Airplanes

AGENCY: Federal Aviation
Adnuistration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Amendment adds a new
Airworthiness Directive (AD] which
reqmres-modification of a printed circuit
card located in the Hamilton Standard
(HS) Electronic Pressurization
Controller. This action is necessary to

prevent overheating of a resistor caused
by a short-circuit, which may result in
1inlight fire in the pressurization
controller and damage to adjacent
electronic boxes and the aircraft lining
in the forward electronics bay.
DATES' Effective date October 13.1981.
ADDRESSES: The service bulletin
specified in this Airworthiness Directive
may be obtained upon request to Boeing
Commercial Airplane Company. P.O.
Box 3707, Seattle, Washington 98124, or
may be examined at FAA Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington 98108.
FOR FURTHER INFORMATION CONTACT.
Mr. Gary D. Lium, Systems and
Equipment Branch, ANW-130S, Seattle
Area Aircraft Certification Office, FAA
Northwest Region, 9010 East Marginal
Way South, Seattle, Washington 98108,
Telephone (206) 767-2500.
SUPPLEMENTARY INFORMATION: On
December 5,1980, during a departure
climbout, a B-727 crew noted a cabin
pressure change and found they were
unable to control pressurization in the
automatic, standby, or manual modes.
The crew noted smoke in the crew cab
and returned the airplane to base.
Ground emergency personnel opened
the door to the Electronics/Electrical (El
E) bay and observed flames in the
vicinity of the pressure controller. After
the fire was extinguished, burnt residue
was observed below the p'ressure
controller rack, and damage to the
avionics comppnents immediately to the
right and left of the pressure controller

and to the drip siueld above the
controller was noted.

An investigation by the controller
manufacturer revealed that a short
circuit between a certain transistor
metal case (collector) and electrical -
ground caused excessive current to flow
through a resistor, which then became
hot enough to ignite the printed circuit
board.

Five previous occurrences of
overheating have been reported,
althouh none resulted in a fire.
Mandatoryimodification of the
pressurization controller is now
required, since continued operation of
an airplane with unmodified controllers
could result in a inflight fire in the
forward E/E bay.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, an airworthiness
directive is being issued which requires
modification to the pressurization
controller on certain Boeing Model 727-
200 and 737 airplanes.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are unpractical and
good cause exists for making tins
Amendment effective in less than 30
days.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Adnimstrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13] is amended
by adding the following new
Airworthiness Directive:
Boeing, Applies to Boeing Model 727-200

series and 737 airplanes, certificated in
all categones, using the following
Hamilton Standard electronic
pressurization controllers that have not
been previously modified to HS reference
number P57

HSPartNumber.-710204-7 710204-8.
761260-7,761260-8

Boeing Port Number-10-61209-13. 10-81209-
14.10-61209-19,10-61209-18
To prevent Inflight fires, within 30 days

after the effective date of this AD, accomplish
the following . unless already accomplished:
Modify the Hamilton Standard pressurization
controllers listed above in accordance with
Boeing Service Bulletins 727-21 A96 and 737-
21 A1064, published August 28.1981. or later
FAA approved revision, or in a manner
approved by the Chief, Seattle Area Aircraft
Certification Office.

The manufacturers specifications and
procedures identified anddescribed in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a](1).
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All persons affected by this directive who
have not already received the above
specified Alert Service Bulletin from, the
manufacturer may obtain copies upon request
to Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington 98124, or
it may also be examined at FAA Northwest
Region, 9010 East Marginal Way South,
Seattle, Washington 98108.

This Amendment becomes effective
October 13,1981.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended, (49 U.S.C. 1354(a),
1421, and 1423]; Sec. 6(c), Department of
Transportation Act (49 u.S.C. 1655(c)); and 14
CFI 11.89)

Note.-The FAA has determined that this
regulation is an emergency regulation that is
not major under Executive Order 12291. It has
been further'determined that this document
Involves an emergency regulation under DOT
Regulatory Policies and Procedures,(44 FR
11034; February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placedim the regulatory docket
(otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the person identified above under
the caption "FOR FURTHER
INFORMATION, CONTACT."

This rule is a final order of the
Administrator under the Federal Aviation
Act of 1958, as amended. As such, it is
subject to review only by the courts of
appeals of the United States or the United
States Court of Appeals of the District of
Columbia.

Issued in Seattle, Washington, on
September 23, 1981.
Leroy A. Keith,
Acting Director, Northwest Region.
IFR Doc. 81-28595 Filed 9-30-81:8:45 amIl
BILIG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-AWE-21]

Alteration of VOR Federal Airway

AGENCY: Federal Aviation I
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment changes the
description of VOR Federal Airway V-8
in the vicinity of Seal Beach, CA, by
relocating the intersection which is the
starting point of V-8 eastward
approximately 4 miles. There is no
change to the current alignment of V-8.
This action coincides with the new
realignment of the Standard Instrument
Departure Procedure (SID) Doyle 2, from
Point Mugu, CA. This amendment also
increases air safety and reduces chart
clutter.

DATES: Effective date-November 26,
1981. Comments must be received on or '

before November 2, 1981.
ADDRESSES: Send 'comments on the rule
in triplicate to:
Director, FAA Western Region,

Attention: Chief, Air Traffic Division,
Docket No. 81-AWE-21, Federal
Aviation Administration, 15000
Aviation Boulevard, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
CA 90009.
The official docket may be examined

in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
locafed m the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Wasington, D.C.

An informal docket may also be
-examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT.
Lewis W. Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Admiistration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8783.
SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule
Although this action is in the form of a

final rule, which involves only a slight
change to the description of VOR
Federal Airway V-8 and, thus, was not
preceded by notice and public
procedure, comments are invited on the
rule. When the comment period ends,
the FAA will use the comments
submitted, together with other available
information, to review the regulation.
After the review, if the FAA finds that
,changes are appropriate, it will initiate
rulemaking proceedings to amend the
regulation. Comments that provide the
factual basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule and determining whether additional
rulemaking is needed. Comments are
specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the rule that might suggest the need to
modify the rule.
The Rule

The purpose of this amendment to
§ 71.123 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
to alter the description of VOR Federal
Airway V-8 by relocating the current
starting point of V-8 (Doyle Intersection)
eastward along the V-8 radial
approximately 4 miles (Intersection V-

-8/V-27). This action coincides with the
new Instrument Departure Procedure
(SID) Doyle 2, from Point Mugu, CA, In
addition, this amendment removes some
chart clutter, simplifies air traffic control
procedures, and reduces controller
workload. Section 71.123 of Part 71 of
the Federal Aviation Regulations was
republished in the Federal Register on
January 2, 1981 (46 FR 409).

Since this amendment merely
relocates the Doyle Intersection
eastward to a current intersecUon along
an existing airway segment with no
change in controlled airspace, I find that
notice or public procedure under 5
U.S.C. 553(b) is unnecessary.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71,123 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 409),
is amended, effective 0901 GMT,
November 26, 1981, as follows:

V-8 [Amended)
By deleting the wor~ds "From INT Seal

Beach, CA, 266' and Los Angeles, CA, 230'
radials; Seal Beach;" and substituting for
them the words "From INT Seal Beach, CA,
266° and Ventura, CA, 144* radials: Seal
Beach;"
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sac.
6(c), Department of Transportatlhn Act' (40
U.S.C. 1655(c)); and 14 CFR 11.09)

Note.-The FAA has determined thdt this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current, It
therefore-1) is not a 'major rule" under-
Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact Is so minimal: and (4) will
not have a significant effect on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Washington, D.C., on September
25, 1981.

B. Keith Potts,
Chief, Airspace and Air Traffic Rules
Division.
[FR Do. 81-2 3 Filed g-30-81;8:43 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-ASW-21]

Alteration, Designation and
Revocation of VOR Federal Airways

AGENCY: Federal Ayiation
Administration (FAA), DOT.



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

ACTION: Final rule.

SUMMARY: This amendment revokes
several VOR Federal Airways and
designates several new VOR Federal
Airways m the vicinity of Oklahoma
City, OK. This action reduces chart
clutter and is consistent with our policy
to eliminate all alternate route
designations in accordance with an
agreement with the International Civil
Aviation Organization (ICAO).
EFFECTIV DATE: November 26, 1981.
FOR FURTHER INFORMATION CONTACT.

Lewis W. Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., -Washington, D.C. 20591;
telephone: (202f426-8783.
SUPPLEMENTARY INFORMATION:

History

On July 13, 1981, the FAA proposed to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to revoke
VOR Federal Airways V-14N, V-14S, V-
15E, V-77E, V-81E, V-102S, V-114S and
V-272N. Also, this amendment
designates new VOR Federal Airway V-
404 between Childress, TX, and Wichita,
TX (46 FR 35934]. In order to maintain
the route structure, V-14S between
Hobart, OK, and Tulsa, OK, has been
renamed V-436, and V-272S between
Sayre, OK, and Oklahoma City, OK, has
been renamed V--44. This action
reduces chart clutter and supports our
commitment to ICAO to eliminateaHll
alternate route designations. Interested
parties were invited to participate in this
rufemakmg proceeding by submitting
written comments on the proposal to the
FAA, No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed im the notice.
Section 71.123 was republished on
January 2,1981 (46 FR 409).

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) removes VOR Federal Airways
V-14N, V-14S, V-15E, V-77E, V-81E, V-
102S, V-114S, and V-272N. Also, this
amendment designates new VOR
Federal Airway V-404.

Adoption of the Amendment

Accordingly, pursuant to the authority.
delegated to me, §.71.123.of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished and
amended (46 FR 409, 24167, and 24170) is
further amended, effective 0901 GMT,
November 26,1981, as follows:

1. V-14 [Amended]
By deleting the words "Childress, TX

including a S alternate via INT Lubbock 088'
and Childress 229' radials; Hobart, OK;
Oklahoma City, OK, including a S alternate
via INT Hobart 076' and Oklahoma City 202'
radials; Tulsa, OK including a N alternate
via INT Oklahoma City 037' and Tulsa 21
radials, and also a S alternate via INT
Oklahoma City 079' and Tulsa 228' radials;
Neosho, MO." and substituting for them the
words "Childress, TX; Hobart. OK- Oklahoma
City, OK; Tulsa, OK- Neosho, MO,"

2. V-IS [Am~ndedl
By deleting the words "Ardmore, OK

Okmulgee, OK including an E alternate; INT
Okmulgee 048' and Neosho, MO, 223' radials:
Neosho." and substituting for them the words
"Ardmore, OK. Okmulgee, OK* INT
Okmulgee 048' and Neosho, MO, 223' radials;
Neosho."

3. V-77 [Amended]
By deleting the words "via Abilene, TX-

Wichita Falls, TX. including an E alternate;
INT Wichita Falls 028' and Oklahoma City,
OK, 202' radials; Oklahoma City, including
an E alternate from Wichita Falls to
Oklahoma City via INT Wichita Falls 047'
and Duncan. OK 248' radials, Duncan. INT
Duncan 011" and Oklahoma City 160' radials;
Pioneer, OK-" and substituting for them the
words "via Abilene, TX Wichita Falls, TX-
INT Wichita Falls 028' and Oklahoma City,
OK, 202' radials; Oklahoma City, Pioneer,
OK."

4. V-81 [Amended)
By deleting the words "Plainview, TX.

Amarillo, TX. including an east alternate via
INT Plainview 025' and Amarillo 163' radials;
Dalhart, TX," and substituting for them the
words "Plaiview, TX. Amarillo, TX. Dalhart,

5. V-102 [Amended]
By deleting the words "Guthrie. TX

Wichita Falls. TX. including ail S alternate
via INT Guthrie 103' and Wichita Falls 247'
radials." and substituting for them the words
"Guthine, Tr= Wichita Falls,'TX."

6. V-114 [Amended]
By deleting the words "via Childress, TX.

including an S alternate; Wichita Falls, TX.
including an S alternate via INT Childress
120' and Wichita Falls 262' radials.," and-
substituting for them the words "viA
Childress, TX. Wichita Falls, TY"

7. V-272 [Amended]
By deleting the words "Sayre, OK

Oklahoma City, OK, including an N alternate
via INT Sayre 070' and Oklahoma City 282'
radials and also an S alternate via INT Sayre
101' and Oklahoma City 242' radials; to
McAlester, OK." and substituting for them -
the words "Sayre, OK; Oklahoma City, OK. to
McAlester, OK."

. V-404 [New]
By adding a new airway V-404 to read as

follows:
V-404 From Childress, TX. 1NT Childress

120' and Wichita Falls, TX 262 radials; to
Wichita Falls.

9. V-436 [New]
By adding a new airway V-436 to read as

follows:
V-436 From Hobart. OK via INT Hobart

076* and Oklahoma City. OK. 202" radials.
Oklahoma City;, INT Oklahoma City 079 and
Tulsa. OK. 228 radials; to Tulsa.

10. V-440 [New]
By adding a new airway V-440 to read as

follows:
V-440 From Sayre. OK, via INT Sayre 101*

and Oklahoma City, OK. 242' radials; to
Oklahoma City.
(Secs. 307(a) and 313(a), Federal Aviation Act
of 2958 (49 U.S.C. 2348(a) and 1354(a)), Se.
61c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It. therefore-] is not a "major
rule" under Executive Order 12291; (2) is
not a "significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979]; (3) does
not warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal; and (4) will not have a
significant effect on a substantial
number of small entitites under the
criteria of the Regulatory Flexibility Act.

Issued in Washington. D.C., on September
24.1981.
B. Keith Potts,
Cluef. Airspace andAnr TrafficRles
Division.
[FR Dc. 81-2M4 iled -4-5: 45 aml
eILuwG CODE 4210-13-U

14 CFR Part 71

(Airspace Docket No. 81-SO-53]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area, Starkvllle, Miss.

AGENCY: Federal Aviation
-Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule alters the Starkville,
Mississippi, transition area by
correcting the description of an arrival
area extension to comcide with a
change to the NDB-C Standard
Instrument Approach Procedure and
corrects the location of the George M.
Bryan Field Airport geographic position.
EFFECTIVE DATE: 0901 GMT, November
26.1981.
FOR FURTHER INFORMATION CONTAC.
James G. Walters, Airspace and
Procedures Branch, Air Traffic Division,
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Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
telephone: (404) 763-7646.
SUPPLEMENTARY INFORMATION:,

History
In the Starkville, Mississippi,

transition area described in § 71.181 (46
FR 540) an extension is designated on
the BRYAN RBN 350* bearing to-provide
controlled airspace for aircraft
executing instrument approaches to the
George M. Bryan Field Airport Since'the
final approach course is being changed
from the 350* to the 340' bearing from
the RBN, it is necessary to amend the
transition area description accordingly.
Also, the airport geographic position has
changed, which requires a minor
correction.

This amendment represents a change
in the technical description of the
transition area and imposes no greater
constraints on the public than presently
exist. Therefore, notice and public
procedure hereon are not necessary.

The Rule
This amendment to Part 71 of the

Federal Aviation Regulations alters the
description of a Starkville, Mississippi,
transition area by realigning the arrival
area extension for the NDB-C Standard
instrument approach procedure to the,-
George M. Bryan Field Airport and
correcting the coordinate location of the
airport geographic position.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.181, Subpart G, of
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as
republished (and amended) (46 FR 540)
is further amended, effective 0901 GMT,
November 26, 1981, as follows:
Starkville, Mississippi

By deleting the words, . .radius of
George M. Bryan Field (lat. 33'26'00"N., long.
88°50'45"W.); within 3 miles each side'of the
350' bearing BRYAN RBN *.. and
substituting for them the words, ... * * radius
of George M. BryanField (lat. 33°26'02"N.,
long. 88"50'55"W.); within 3 miles each side of
the 340 bearing from BRYAN RBN * *...
(Sec. 307(a) 9f the Federal Aviation Act of
19581 as amdnded (49 U.S.C. 1348(a)] and Sec.
6(c) of the Department of Transportation Act
(49 U.S.C. 1655(c)))

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a major
rule under Executive Order 12291; (2) is
not a significant rule under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); (3) does

not warrant preparation of a regulatory
evaluation as the anticipated impact is.
so nmmal; and (4) will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This action involves only a small
alteration of navigable-airspace and air
traffic control procedures over a limited
area.

Issued in East Point, Georgia. on September
21,1981.
Jonathan Howe,
Director, Southern Region.
[FR Doc. 81-28442 Filed 9-30-81l8.45 am]

BILLNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-ASW-34]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Designation of
Transition Area: Hondo, Tex.

AGENCY: Federal Aviation
*Admiiustration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment will
designate a transition area at Hondo,
Texas. The mtendedeffect of the
amendment is to provide controlled
airspace for aircraft executing a new
instrument approach procedure to the
Hondo Municipal Airport. This
amendment is necessary to provide
protection for aircraft executing an
instrument approach procedure using a
new nondirectional radio beacon (NDB)
located on the airport.
EFFECTIVE DATE: November 26, 1981.
FOR FURTHER INFORMATION CONTACT.
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Admininstration, P.O.
Box .1689, Fort Worth, Texas 76101,
telephone [817) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

On July 20, 1981, a notice of proposed
rulemaking was published in the Federal
Register (46 FR 37279) stating that the
Federal Aviation Administration
proposed to designate the Hondo,
Texas, transition area. Interested
persons were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the Federal Aviation
Adinimstration. Comments were
received without objections. Except for
editorial clhanges this amendment is that
proposed~in the notice.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me; by the Administrator,
Subpart.G of Part 71 of the Feddral
Aviation Regulations (14 CFR Part 71) as
republished (46 FR 540) is amended,
effective 0901 GMT, November 20, 1981
as follows:
Hondo, Texas

That airspace extending upward from 700
feet above the surface within an 8.5.mile
radius of the Hondo Municipal Airport
(Latitude 29°21'28"N., Longitude 09g10'34"W.)
(Sec, 307(a), Federal Aviation Act of 1050, as
amended (49 U.S.C. 1348(a)); Sec. 0(c),
Department of Transportation Act (49 U.S.C.
1655(c)); and 14 CFR 11.61(c))

Note.-The FAA has determined that this
regulation only involves as established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule" under
Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 1103; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal.

Issued in Fort Worth, Texas, on September
22, 1981.
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doc. 81-28444 Filed -30-81: 8:4S aml

BILNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-60-34]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Redeslgnatlon of
Control Zones and Transition Areas,
Fort Campbell, Ky.; and Redesignatlon
of Transition Area, Hopkinsville, Ky.

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Final rule; request for
comments.

SUMMARY: This rule redesignates: (1)
The transition area centered on
Campbell AAF, Sabre Army Heliport
and Outlaw Field, and lowers thd base
controlled airspace from 1200 to 700 feet
AGL northeast of Campbell AAF (2) the
transition area centered on Hopkinsville
Christian County Airport; (3) the control
zones centered on Campbell AAF, Sabre
Army Heliport and Outlaw Field.

Additional controlled airspace, 700-
foot transition area, Is necessary to
protect aircraft executing a new
instrument approach procedure at
Campbell AAF. A change of weather
reporting service necessitates
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redesignation of the control zones. This
action provides controlled airspace
protection for aircraft instrument flight
operations in the vicinity of Fort
Campbell, Kentucky, and Clarksville,
Tennessee.
DATES: Effective Date: 0901 GMT,
November 26,1981; comments on the
-rule must be received before November
21, 1981.

ADDRESSES: Send comments on the
proposal to.

Federal Aviation Administration
ATTN: Chief, Airspace and Procedures
Branch, ASO-530 P.O. Box 20636
Atlanta, Georgia 30320

The official public docket will be
available for examination rn the Office
of the Regional Counsel, Room 652, 3400
Norman Berry Drive, East Point, Georgia
30344, telephone: (404) 763-7646.

FOR FURTHER INFORMATION CONTACT.
Harlen D. Phillips, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
Telephone: (404) 763-7646.
SUPPLEMENTARY INFORMATION:

History

On Thursday, July 30,1981 (46 FR
38929, .the FAA proposed to designate
additional controlled airspace m the
Hopkinsville,'Kentucky, 700-foot -
Transition Area northeast of Campbell
AAF for protection of aircraft executing
the proposed TACAN RWY 22
instrument approach procedure and
correct an air navigation facility's name
and the Campbell AAF geographic
location in the Transition Area and
Control Zone descriptions. No
objections were received from this
notice.

On September 14,1981, Air Kentucky
Air Lines terminated weather reporting
service which supported IFR operations
in the part-time control zone at Outlaw
Field, Clarksville, Tennessee. The
Outlaw Field Airport Manager, Air
Kentucky and military representatives
at Fort Campbell, Kentucky, have
requested that the Clarksville and
Hopkmsville Control Zones be
combined. Campbell Approach Control
has two-way radio communication
capabilities with aircraft on Outlaw
Field and will provide weather reports
and air traffic control service at the
airport. The control zone centered on
Outlaw Field is being redesignated from
part-time to full-time to facilitate the
consolidation and weather service. No
additional airspace is being designated
ihi this action.

Request for Comments on the Rule
Although this action is in the form of a

Final Rule, which involves changing a
control zone from part-time to full-time
and, thus, was not preceded by notice
and public procedure, comments are
invited on the rule. The FAA will use the
comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,
rulemaking proceedings will be initiated
to amend the regulation..

The Rule
This amendment to Part 71 of the

Federal Aviation Regulations (1) lowers
the base of controlled airspace from
1200 to 700 feet AGL northeast of
Campbell AAF. (2) redesignates the
control zones centered on Campbell
AAF, Sabre Army Heliport and Outlaw
Field; and (3) redesignates the transition
areas centered on Campbell AAF, Sabre
Army'Heliport and Outlaw Field.

Under the circumstances presented,
the FAA concludes that there is an
immediate need for a regulation to
provide controlled airspace for
protection of instrument flight
operations in the vicinity of Outlaw
Field. Therefore, I find that notice or
public procedure under 5 U.S.C. 533(b] is.
unpractical.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me, the Federal Aviation
Administration amehds Subparts F and
G of Part 71 of the Federal Aviation

*Regulations, as republished (46 FR 455
and 540, respectively), effective 0901
GMT, November 26, 1981, as follows:

In § 71.171, the present control zone
descriptions of Hopkinsville, Kentucky,
and Clarksville, Tennessee, are deleted
and the following is substituted therefor.
Fort Campbell, Kentucky.

Within a 5-mile radius of Campbell AAF
(LaL 3640'25"N. Long. 8729'30"W.]; vdthin
1.5 miles each side of the 224" bearing from
Airbe LOM, extending from the 5-mile radius
zone to 0.5 mile southwest of the LOM; within

-a 5-mile radius of Outlaw Field (Lot
36*37'15"N., Long. 8724'52"W.); within 3
miles each side of Clarksvllle VOR 171
radial, extending from the 5-mile radius zone
to 8.5 miles south of the VOR. within a 3-mile
radius of Sabre Army Heliport (LaL
36"34'14"N., Long. 87'28' 5"W.}.

In § 71.181, the present transition area
description of Hopkinsville, Kentucky, is
deleted and the following is substituted
therefor.
Fort Campbell, Kentucky

That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of Campbell AAF (LL 36"40'25"N.,

Long. 8729'30"W.]; within 4.5 miles each side
of the Screaming Eagle TACAN 054 radial.
extending from the 8.5-mile radius area to
17.5 miles northeast of the TACAN; within an
8.5-mile radius of Outlaw Field (Lat.
3"37'15"N., Long. 8724'52"W.]: within a 5-
mile radius of Sabre Army Heliport (LaL
38"34'14"N. Long. 8728 S0"W.).

Hopkinsville, Kentucky

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Hopkinsville-Chns tian County Airport
(Lat. 3651'2°'N.. Long 8727'25"WV.).
(Sec 307(a) of the Federal Aviation Act of
1958, as amended (49 U.S.C. 1348(a)) and Sec.
6[c) of the Department of Transportation Act
(49 U.S.C. 1653(c)))

The FAA has determined that this
regulation only involves air established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It. therefore, (1) is not a major
rule under Executive Order 12291; (2) is
not a significant rule under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); (3) does
not warrant preparation of a regulatory
evaluation as the anticipated impact is
so mmunal; and (4) will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.,

This action involves only a small
alteration of navigable airspace and air
traffic control procedures over a limited
area.

Issued in East Point, Georgia, on September
22,1981.
Jonathan Howe,
Director, Souhern Region.
[FR Dcc. si-zsm ild %-O-t B- aml
5IIIn= CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-ASW-50]'

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Revocation of
Control Zone: Silver City, N. Mex.

AGENCY: Federal Aviation
Administration (FAA). DOT.
ACTON: Final rule; request for
comments.

SUMMARY. This amendment revokes the
control zone at Silver City, New Mexico.
This amendment will return to public
use airspace no longer required for the.
protection of aircraft arriving/departing
the Silver City-Grant County Airport.
The amendment is necessary since
weather reports both hourly and special
are not available at the Silver City-
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Grant County Airport. Weather reports
must be reported by a federally certified
wpathei observer at the primary airport
in the control zone during the times and
dates a control zone is designated. Since
this service is not available at the Silver
City-Grant County Airport, -the airport
does not meet the basic requirements for'
the retention of the control zone.
Therefore, this action revokes the
designated controlled airspace.
DATES: Effective date-November 26,
1981. Comments on the rule must be
received Lefore November 15, 1981.
ADDRESSES: Send comments on the
action in triplicate to: Chief, Airspace
and Procedures Branch, Air Traffic
Division, Southwest Region: Docket No.
81-ASW-50, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101.
FOR FURTHER INFORMATION CONTACT:
Kenneth L, Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Admimstation, P.O.
Box 1689, Fort Worth, Texas 76101,
telephone (817.) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION:
History

Federal Aviation Regulation Part 71,
Subpart F § 71.171 as republished m the
Federal Register on January 2, 1981 (46
FR 455), contains the description of
control zones designated to provide
controlled airspace for the benefit of
aircraft conducting, instrument flight
rules (lFR) activity. Revocation of the
control zone at Silver City, New Mexico,
will necessitate an amendment to this
subpart. The basic requirements for a
control zone are not available at Silver
City, New Mexico; therefore, the
revocation of the control zone is
necessary.
The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) revokes the Silver City, New
Mexico, control zone. Because this
action reduces a burden on the public by
releasing controlled airspace, I find that
notice and public procedure and
publication 30 days before the" effective
date are unnecessary; however,
comments are invited'on the rule. When
the comment period ends, the FAA will
use the comments and any other
available information to review the
regulation.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.171 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 455)

is amended, effective 0901 GMT,
November 26, 1981, by: deleting the
description of the Silver City, New
Mexico, control zone.

(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)]; Sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)l; and 14 CFR 11/61(c))

Note.-The FAA has determined that this
regulation only involves an established bodk,
of technical regulations for which frequent
and routine amendments are necessary to
keep tfem operationally current It.
therefore--1) is not a "major rule" under
Executive'Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (14 FR 1103; February
26,1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact isso minimal.

Issued in Fort Worth, Texas, on September
22, 1981.
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doec. 81-28443 Filed 9-30-81: &:45 am]

BILLING CODE 4910-13-M

14 CFR Parts 71 and 73

[Airspace Docket No. 81-AFA-11

Designation of Federal Airways, Area
"Low Routes, Controlled Airspace, and
Reporting Points; Special Use
Airspace; Amendment to Restricted
Area R-6602 Fort Pickett, VA -

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends Restricted
Area R-6602, FortPickett, VA, by
subdividing the existing area, reducing
the area's lateral size, changing the
area's designated times of use, and
modifying the designated altitude. The
change is reqmred to provide airspace
for a terminal instrument approach
procedure and accommodate a change
to the military's training requirements
within the affected airspace. No person
may operate an aircraft within a
restricted area during its designated
time of use without the permission of the
using or controlling agency,

EFFECTIVE DATE: November 26, 1981.

FOR FURTHER INFORMATION CONTACT:
George 0. Hussey, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Adminstration,'800 Independence
Avenue, SW., Washulgton, D.C. 20591;
telephone: (202] 426-8783.

SUPPLEMENTARY INFORMATION:

History

On August 6, 1981, the FAA proposed
to amend Parts 71 arid 73 of the Federal
Aviation Regulations (14 CFR Parts 71
and 73) to: (1) Delete the Northwest
corner of R-6602 to allow unrestricted
use of the Non-Directional Beacon
(NDB) instrument approach procedure to
Blackstone Army Airfield/Allen C.
Perkinson Municipal Airport for
category A, B, and C aircraft; (2)
vertically subdivide R-6602 for more
efficient joint use of the airspace by
permitting activation of only those
altitudes needed for a particular training
activity; (3) change the time of use and
the ceiling of the Southeast corner of R-
6602 to accommodate the increased
utilization of Fort Pickett by all military
services; and (4) make editorial changes
to the Continental Control Area and
gederal Airways V-155 and V-157 to
reflect the vertical subdivision. The U.S.
Army has certified to the FAA that the
requirements of the National
Environmental Protection Act (NEPA)
have been met (46 FR 40034). Interested
parties were invited'to participate In this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. Of the comments received, none
were objections. Except for editorial
changes, these amendments are the
same as those proposed in the notice,
Sections 71.123, 71.151, and 73.66 were
republished on January 2,1981 (46 FR
409, 446 and 826).

The Rule

These amendments to Parts 71 and 73
of the'Federal Aviation RegulationS: (1)
Delete a portion of R-6602 from the
Northwest corner; (2) vertically
subdivide existing R-6602; (3) raise the
ceiling of the Southeast corner ofihe
existing area from 1,900 feet MSL to
4,000 feet MSL, (4) change the normal
time of use to include the month of May;
and (5) make appropriate editorial
changes to the Continental Control Area
and Federal Airways V-155 and V-157.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, §§ 71.123, 71.151, and
73.66 of Parts 71 and 73 of the Federal
Aviation Regulations (14 CFR Parts 71
and 73), as republished (46 FR 409, 440,
and 826) and amended (45 FR 71773,
77418 and 46 FR 23047) are further
amended, effective 0901 GMT,
November 26, 1981, as follows:
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PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
'CONTROLLED AIRSPACE, AND
REPORTING POINTS

§ 71.123 [Amended]

Under V-155 by deleting the word "R-
6602" and substituting for it the word
"R-6602A."

Under V-157 by removing the word
"R-6602" and substituting for it the word
"R-6602A.",

§ 71.151 [Amended]

By deleting the words "R-6602 Camp
Pickett VA" and substituting for them
the-words "R-6602C fort Pickett, VA"-

PART 73-SPECIAL USE AIRSPACE

§ 73.66 [Amended]

By deleting the title and text of R-6602
Fort Pickett, VA, and adding the
following:
"R-6602A Fort Pickett VA
Boundaries. Beginning at lat. 37*05'37"N.,

long. 77°51'54"W.,
to lat 37'04'25'N., long. 7751'45"W., along

State Highway No. 40
to lat. 37°03'55"N., long. 7751'05"W:
to lat. 37002'43"N., long. 7750'38"-W.,
to lat: 37'01'05"N., long. 77'50'43"W.,
to lat. 36059'50"N., long. 77050'34"W.,
to IaL 3657'58'W, long. 7752'14"W..
to at 36°57'54"N., long. 7753'19"W.,
to lat. 3658'12f'N., long. 7757'42"'W..
to lat. 37,01'50"N., long. 77'58'40"W..
to rtt 3701'50"N., long. 77'55'58"W..
to laL 37'04'21"N., long. 77*55'58'W..
to laL 37'05'37"N., long. 77*54'42"W.,
to point of beginning.
Designated altitudes. Surface to but-not

including 4,000 feet MSL.
Tine of-designation. Continuous May 1 to

Sept. 15. Other times by NOTAM 24 hours m
advance.

Controlling zgency. FAA Washington
ARTCC.

Using agency. Commander, Fort Lee, VA.
R-6802B Fort Pickett, VA
Boundaries. Beginning at tat. 37°05'37"N.,

long. 77 51'54"W.,
to lat. 3704'25"N., long. 77°51'45"W., along

State Highway No. 40
to taL 37'03'55"N.. long. 77*51'05"W.,
to lat. 37r02'43"N., long. 77 50'38"W.,
to lat. 37001'05"N.. Iong.'77°50'43"W..
to tat 36'57'54'N., long. 77'53'19"W.,
to tat. 36°58'2."N., long. 7757'42" W.,
to taL 3701'50"N., long. 77*58'40"'W.,
to ]at. 37'01'50"N., long. 77'55'58"W.,,
to laL 37'04'21"N, long. 77'55'58"W.,
to aL 37005'37"N., long. 77'54'42"W.,

-to point of beginning.
Designated altitudes. 4,000 feet MSL to but

not including 11;000 feet MSL.
Time of designation. By NOTAM 24 hours

m advance.
Controlling agency. FAA Washington

ARTCC.
Using agency. Commander, Fort Lee, VA.

R-6602C Fort Pickett. VA
Boundaries. I.eginning at lat. 3r05'37"N.,

long. 77'51'54"W.,
to lat. 37*04'25"N., long. 77'51'45"W., along

State Highway No. 40
to lat. 37*03'55"N., long. 77'51'05"W.,
to lat. 37"02'43"N., long. 77"50'38"'W
to lat. 37'01'05"N., long. 7750'43"W.,
to lat 36*57'54"N., long. 7753'19"W..
to lat. 36°58'12"N.. long. 77"574,"W.,
to ]at. 37*01'55"N.,long. 77°5840"W..
to lat. 37"01'50"N., long.7755'58"W,
to lat. 37'04'21"N., long. 7755'58"W.
to lat. 37°05'37"N., long. 7754'42"W.,
to point of beginning.
Designated altitudes. 11,000 fet MSL to but

not including 18000 feet MSL
Time of designation. By NOTAM 24 hours

in advance.
Controlling agency. FAA Washington

ARTCC.
Using agency. Commander, Fort Lee. VA.'

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348[a) and 1354[a)); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)): and 14 CFR 11.69)

The FAA has determined that tls
regulation only involves an established
body of techmcal regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore-(I) is not a "major
rule" under Executive Order 12291; (2) is
not a "significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); (3) does
not warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal; and (4) will not have a
significant effect on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Issued in Washington. D.C., on September
23,1981.
B. Keith Potts,
Chief, Airspace andAir Traffic Rules
Division.
[FR Doc. 81-2853 Fled g-af 8:45 am]
BILUING CODE 4910-13-U

14 CFR Part 75

(Airspace Docket No. 81-ASO-52]

Alteration of Jet RoutdJ-79

AGENCY: Federal Aviation
Admimstration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This action modifies the
description of J-79 between Wilmington,
NC, and Norfolk, VA. This action is
required because the Haw, NC,
VORTAC, now used in the description
of J-79 does not appear to be usable for
navigational purposes. The substitute
routing, Wilmnngton direct Norfolk, Is
now being used. This action will make

the substitute routing permanent,
thereby cuttting down on pilot/
controller verbiage and allowing better
flight planning.
EFFECTIVE DATE: November 26,1981.
Comments must be received on or
before November 2,1981.
ADORESSES- Send comments on the rule
in triplicate to:
Director, FAA Southern Region.

Attention: Cief, Air Traffic Division,
Docket No. 81-ASO-52, Federal
Aviation Administration. P.O. Box
20636, Atlanta, GA 30320.
The official docket may be examined

in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel. Room 916, 800 Independence
Avenue, SW., Washington, D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT.
Charles R. Home, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington. D.C. 20591;
telephone: (202) 426-8783.
SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule
Although this action is in the form of a

final rule, which involves a minor
alteration of Jet Route J-79 necessitated
by failure of a navigational aid and.
thus, was not preceded by notice and
public procedure, comments are invited
on the rule. When the comment period
ends, the FAA will use the comments
submitted, together with other available
information, to review the regulation.
After the review. if the FAA finds that
changes are appropriate, it will initiate
rulemaking proceedings to amend the
regulation. Comments that provide the
factual basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule and determining-whether additional
rulemaking is needed.

The Rule
The purpose of this amendment to

§ 75.100 of Part 75 of the Federal
Aviation Regulations (14 CFR Part 75) is
to modify the descrption, of J-79
between Wilmington, NC and Norfolk
VA. This action alters J-79 by removing
a segment of the route between
Wilmington, NC; Haw, NC; and Norfolk.
VA, and redefining it via Wilmington
direct Norfolk. The Haw VORTAC has
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been unusable for navigationpurposes
for some time and efforts to improve its
performance appear futile. The ,
Wilmington direct Norfolk route is now
a NOTAM substitute route. This action
allows for charting of the substitute
route, thereby reducing verbiage
between the pilot and controller and
allowing better flight planning. Section
75.100 of Part 75 of the Federal Aviation
Regulations was republished in the
Federal Register on January 2, 1981 (46
FR 834). Therefore, I find that notice or
public procedure under 5 U.S.C. 553(b) is
contrary to the public interest.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 75.100 of Part 75 of
the Federal Aviation Regulations (14
CFR Part 75) as republished (46 FR 834],
is amended, effective 0901 GMT,
November 26,1981, as follows:
Under J-79, after the words "Wilmington,
NC" remove the words "; Haw, NC."
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C, 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (49
U.S.C, 1655(c)); and 14 CFR 11.69.]

Note.-The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent-
and routine amendments are necessary to
keep them operationally current.It
therefore--l) is not a-"major rule" under
Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February,26, 1979); (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal; and (4) will
not have a significant effect on a substantial
number of small entities undei the criteria of
the Regulatory Flexibility Act.
'Issued m Washington, D.C., on September

24, 1981.
B. Keith Potts,
Chief, Airspace andAnr Traffic Rules
Division.
[FR Doc. 81-2805 Filed 9-30-81; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 22189; Amdt No.1200]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures-
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new

or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
tacilities, addition of new obstacles, or
changes m air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.
DATES: An effective date for each SIAP
is specified m the amendatory
provisions.
ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination
1. FAA Rules Docket, FAA

Headquarters Building, 800
Independence Avenue, SW.,
Washington D.C. 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP

For Purchase
Individual SIAP copies may be

obtained from:
1. FAA Public Information Center

(APA-430), FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, D.C. 20591; or 1

2. The FAA Regional Office of the-
region in which the affected airport is
located.

By Subscription
'Copies of all SIAPs, mailed once

every 2 weeks, may be ordered from
Superintendent of Documents, U.S.
Government Printing Office,
Washington, D.C. 20402. The annual
subscription price is $135.00.
FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures and
Airspace Branch (AFO-730), Aircraft
Programs Division, Office of Flight
.Operations, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8277
SUPPLEMENTARY, INFORMATION: This
amendment-to Part 97 of the Federal
Aviation.Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures. SIAPs)..The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in tis amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are

identified as FAA Forms 8260-3, 8260-4,
-and 8260-5. Materials incorporated by
reference are available for examination
or purchases as stated above,

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical, Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained In FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SLAP
amendments may have been previously
issued by the FAA in a National Fight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
unmediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SlAPs, and
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained In this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, TERPs criteria were applied to
the conditions existing or anticipated at
the affected airports. Because of the
.close and immediate relationship
between these SlAPs and safety In air
commerce, I find that notice and public
procedures before adopting these SlAPs
is unnecessary, Impracticable, or
contrary to the public interest and,
where applicable, that good cause exists
for making some SLAPs effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
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Instrument Approach Procedures,
effective at 0901 GM.T.:on the dates
specified, as follows:

1. By amending § 97.23 VOR-VOR/
DME SIASPs identified as follows:

Effective November 26, 1981

Galesburg, II-Galesburg Mum, VOR Rwy
20, Amdt. 1

Macomb, IL-Macomb Mum, VOR/DME-A.
Amdt. 2

Springfield, IL-Capital, VOR Rwy 222.
Arndt. 17

Alexandria, IN-Alexandria, VOR Rwy 27.
Arndt. 5

Anderson, IN-Anderson Mum, VOR-A.
Amdt. 6

Brazil. IN-Arthur Mum. VOR Rwy 9, Amdt.
4

Greenwood, IN-Skyway. VOR-A. Ongial
cancelled

Indianapolis, IN-Skyway, VOR-A, Original
Muncie. IN-Delaware County Johnson Field.,

VOR Rwy 14. Amdt. 12
Muncie, IN-Delaware County Johnson Field,

VOR Rwy 20, Amdt 9
Muncie, IN-Delaware County Johnson Field,

VOR Rwy 32, AmdL 10
New Castle, IN-New Castle-Henry County

Mum. VOR Rwy 27, Amdt 6
Terre Haute, IN-Hulman Regional, VOR

Rwy 5. Amdt 12
Terre Haute. IN-Hulman Regional. VOR

Rwy 23, Amdt. 15
Terre Haute, IN-Sky King, VOR-A, Amdt. 3
Winchester, IN-Randolph County. VOR-A.

Arndt. 3
Hawesville. KY--Hancock Airfield, VOR

Rwy 15, Amdt 1
Hawesville, KY-Hancock Airfield, VOR

Rwy 33. Andt I
Dowagiac, MI-Cass County Meml, VOR-A.
SA.mdt. 6
Plymouth, MI-Mettetal, VOR-A, AmdL 6
Fergus Falls, MN-Fergus Falls Mum-Einar

Mickelson Fid, VOR Rwy 17, Amdt. 2
Nashua, NH-Boire Field, VOR-A Amdt. 9
Hazelton, PA-Hazelton Mum. VOR Rwy 10,

Amdt. 9
Hazelton. PA-Hazelton Mum, VOR Rwy 28,

Arndt 8
Pineville,VJV-Kee Field. VOR Rwy 25,

Arndt 1

Effective November 1Z 1981

Mobile, AL-Brookley, VOR Rwy 14, Amdt. 3
Mobile, AL-Brookley, VOR Rwy 32, Amdt. a
Selina, AL-Craig Field, VOR Rwy 32, AmdL

1
Ramona, CA-Ramona, VOR/DME-A,

Original
Chicago (West Chicago). IL-DuPage, VOR

Rwy 10, Amdt. 8
loma. MI-oma County, VOR Rwy 27, Amdt.

4
Mamstee, MI-Mainstee County-Blacker,

VOR Rwy 9. AmdL 6
Manistee, MI-Mamstee County-Blacker,

VOR Rwy 27, Amdt6
Aberdeen-Amory MS-Monroe County, VOR

Rwy 18..Amdt 6
Greenwood, MS-Greenwood-LeFlore, VOR

Rwy 5 Amdt 7
West Poit, MS-McCharen Field, VOR-A.

Amdt. 2.

West Point. MS-McCharen Field. VOR/
DME-B. AmdL 2

Wilnmngton. NC-New Hanover County.
VOR-A (TAC), AmdL 1

Newark OH-Newark-Heath. VOR-A. Amdt.
7

Effective September 17, 1981

Christiansted, St. Crax. VI-Alexander
Hamilton. VOR Rwy 27, Amdt. 17

2. By amending § 97.25 SDF-LOC-
LDA SlAPs identified as follows:

Effective November 26, 1981

Anderson, IN-Anderson Muni. LOC Rwy 12
Amdt. 3

Anderson, IN-Anderson Muni, LOC (BC)
Rwy 30, Amdt. 3

Terre Haute, IN-Hulman Regional. LOC BC
Rwy 23, AmxdL 15

Hazelton, PA-Hazelton Muni. LOC Rwy 28.
Amdt.3

Rutland, VT-Rutland State, LDA Rwy 19,
AmdL 2

Effective November 12, 1981
Newark, OH-Newark-Heath, SDF Rwy 9.

Original

3. By amending § 97.27 NDB/ADF
SIAPs identified as follows:

Effective November 26,1981

Sand Point AK-Sand Point. NDB/DME Rwy
33, AmdL 1

Sand Point AK-Sand Point, NDB/DME-A.
AmdL 2

Sand Point, AK-Sand Point. NDB-B, Amdt. 1
Macomb. IL--Macomb Muni. NDB Rwy 28,

AmdL 7
Anderson. IN-Anderson MunI. NDB Rwy 30.

Amdt. 3
Michigan City, IN-Michigan City. NDB Rwy

20, Amdt. 11
Muncie, IN-Delaware County-Johnson Field,

NDB Rwy 32. Amdt. 6
South Bend, IN--Michlana Regional, NDB

Rwy 27, Amdt. 23
Terre Haute, IN-Hulman Regional, NDB

Rwy 5, Amdt. 13
Madison, MN-Dawson-Madson-LAC QUI

Parle County. NDB Rwy 31, Amdt. 1
Lexington. NFc-Lexmgton Muni. NDB Rwy

14, Aindt. 3
Ord. NE-Evelyn Sharp Field, NDB Rwy 13,

Amdt 1
Nashua, NH-Bolre Field. NDB Rwy 14.

AmdL 1
Seattle. WA-Boeing Field/King County Intl.

NDB--A. Amdt. 6
Rice Lake, WI-Rice Lake Municipal, NDB

Rwy 36, Original
Rice Lake. WI--ce Lake Municipal. NDB

Rwy 36, AmdL 3. cancelled

Effective November 12, 1981

Selma, AL-Craig Field. NDB Rwy 32. Amdt.
1

Carmi, IL-Carmi Muni. NDB Rwy 36. Amdt.
3'

Fairfield, IL-Fairfield Mum. NDB Rwy 9.
Original

Fairfield, II-Farfield Mum. NDB Rwy 38,
Amdt 5. cancelled

Angola. IN-Tr-State Steuben County, NDB"Rwy 5. Amdt. 5
Boyne Falls. MI-Boyne Mountain. NDB-A.

A dt. 2
Southport, NC-Brunswick County, NDB-A,

Amdt. 2
Newark OH-Newark-Heath. NDB Rwy 9,

AmdLi -
Greenville, SC-Donaldson Center Airport,

NDB Rwy4. Original
Pineville, WV-Kee Field, NDB Rwy 7.

Original. cancelled

.. Effective October 29, 198i

Mesa. AZ-Falcon Fld. NDB-C, Original
Phoenix. AZ-Phoemx-Deer Valley Mum, NDB

Rwy 25L. Original
Scottsdale. AZ-Scottsdale Muni. NDB-B,

Original
Durant, OK-Eaker Field. NDB Rwy 35.

Amdt. 1

. Effective September24,1981

Cordova. AK-Cordova Mile 13, NDB-A.
Arndt. 5

... Effective September 2, 1981

Hatteras, NC-Billy Mitchell. NDB Rwy 6,
AmdL 4

Effective September17,1981

Christilansted. St. Croix. VI-Alexander
Hamilton. NDB Rwy 9, Amdt. 11

- Effective September10, 1981

Meriden. CT-Menden Markham Mum. NDB
Rwy 38. Amdt. 3

4. By amending §97.29 ILS-MIS SlAPs
identified as follows:

S. Effective November26, 1981

Galesburg. IL-Galesburg Mum..ILS Rwy 2,
Amdt. 4

Springfield. IL--Capital, IS Rwy 22. AndL 2
Fort Wayne; IN-Fort Wayne Mum [Baer

Fd). ILS Rwy 4. Amdt. 6
Muncie, IN-Delaware County-Johnson Field,

US Rwy 32, Amdt. 3
South Bend, IN-Michiana Regional, LS Rwy

27. Amdt. 29
Terre Haute.IN--Hulman Regional. US Rwy

5. AmdL 17
Nashua. NH-Boire Field. ILS Rwy 14. Amdt.

I
Pittsburgh. PA-Greater Pittsburgh Intl. IS

Rwy 32. AmdL 4
Seattle, WA-Boeing Field/King County Intl

IUS Rwy 13R. Amdt. 22

- Effective November 12, 1981

Chicago (West Chicago). IL--DuPage, US
Rwy 10, Amdt. 4

Kankakee. IL-Greater Kankakee. IS Rwy4,
Amdt. 2

Tulsa. OK-Tulsa Intl. IS Rwy 17R. Amdt. 1

. Effective September 24, 1981

Cordova. AK-Cordova Mile 13. IS/DME
Rwy 27. Amdt. 5

... Effective September17, 1981

Christiansted, St. Croi VI-Alexander
HamiltonIS Rwy 9. AmdL 4
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5. By amending § 97.31 RADAR SLAPs
identified as follows:

. . Effective November26, 1981

South Bend, IN-Michiana Regional,
RADAR-i, Amdt. 5

Terre Haute, IN-Hulman Regional, RADAR-
1, Original

Effective November 12, 1981

Lansing, MI-Capital City, RADAR-I, Amdt.
8

6. By amending § 97.33 RNAV SIAPs
identified as follows:

. .. Effective November 26, 1981

Terre Haute, IN-Hulman Regional, RNAV
Rwy 31, Amdt. 3

Dowagiac, MI-Cass County Meml, RNAV
Rwy 9, Amdt. 3

Dowagiac, MI-CassCounty Meml, RNAV
Rwy 27,Amdt. 3

Nashua, NH-Boire Field, RNAV Rwy 32,
Amdt. 

2

. Effective November 12, 1981

Jacksonville, IL-Jacksonville Muni, RNAV
Rwy 31, Amdt. 3, cancelled

Peoria, IL-Greater Peoria, RNAV Rwy 12,
Amdt. 1, cancelled

Greenwood, MS-Greenwood-LeFlore.
RNAV Rwy 18, Amdt,2

Greenwood, MS-Greenwood-LeFlore,
RNAV Rwy 38, Amdt. 2

West Point, MS-McCharen Field, RNAV
Rwy 36, Amdt. 2

Newark, OH-Newark-Heath, RNAV Rwy 9,
Amdt. 1 -

Newark, OH-Newark-Heath, RNAV Rwy 27,
Amdt. 1

(Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (49 U.S.C. §§ 1348,
1354(a), 1421, and 1510); Sec. 6(c), Department
of Transportation Act (49 U.S.C. § 1655(c)];
and 14 CFR 11.49(o)(3))I

Note.-The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule" under
Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact ig so minimal; and (4) will
not have a significant economic impact on a
substantial humber of small entities under
the criteria of the Regulatory Flexibility Act.
Issued in Washington, D.C. on September 25,
1981.

John M. Howard,
Acting Chief, Aircraft Programs Divisions.

Note.-The incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on December
31,1980.
[FR Doe. 8'-8014 Filed 9-30-81: 8:45 am]
BILNG CODE 4910 13-M

SECURITIESAND EXCHANGE
COMMISSION,

17 CFR Part 210

[Release Nos. 33-6348, 34-18117,35-22203,
and AS-298]

Revision of Property, Plant, and
Equipment Disclosure Requirements

AGENCY. Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY:'The Commission announces
the adoption of amendments to the
disclosure requirements for the detailed
property, plant and equipment schedule
-and the related schedule of accumulated
depreciation, depletion and amortization
[Schedules V and VI]. The amendments
limit the presentation of these schedules
to instances where property, plant and
equipment is at a high level of
significance, and clarify the existing
rules to make it explicit that the
schedules, when required, shall be
included for each year for which an
income statement is presented.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACt
Eugene W. Green (202-272-2130), M.
Elizabeth Rader (202-272-2133, or
LeGrand C. Kirby (202-272-2050), Office
of the Chief Accountant, Securities and
Exchange Commission, Washington,
D.C. 20549.
SUPPLEMENTARY INFORMATION: On
February 25, 1981, the Commission
published Securities Act Release No. 33-
6293 [46 FR 15278] in which it proposed
amendments to (1) liberalize the
percentage tests for exemption from the
requirement to file Schedules V
(Property, Plant, and Equipment) and VI
(Accumulated Depreciation, Depletion,
and Amortization), and (2] modify and
expand the information content of those
schedules. The adopted amendments
broaden the proposed exemption criteria
requiring the presentation of Schedules
V and VI only by those registrants that
are relatively capital intensive. The
proposed changes to the form and
content of the schedules have not been
adopted; thus the schedules retain their
current form. This release discusses the
.background of the proposed
amendments, the comments received,
and the final rules adopted.

Background.

As part of the overall project to
consider general revisions to Regulation
S-X, the Commission in-January 1980
initially proposed amendments which
would have revised the schedule
requirements in Rules 5-04, 1Z-06, and

12-07 [17 CFR 210.5-04, 210:.12-06 and
210.12-07] for property, plant and
equipment ("PP&E") and accumulated
depreciation, depletion and
amortization. This proposal was later
withdrawn for further study. A second
proposal, published for comment in
February 1981, would have required the
PP&E information in Schedules V and V1
to be organized by business segments
and would have modified the exemption
rules to reduce the number of registrants
required to file the schedules.
Disclosures of fully depreciated assets
still in use and idle capacity were
retained'in the second proposal but
were required only if significant to the
business segment to which they related,

Views of Commentators and Final Rules

The revised proposal to expand and
significantly, modify the detail
information reported In the schedules
met with substantial criticism. A
majority of the respondents strongly
opposed expansion of the existing
requirements and recommended that
these sections of the proposed
amendments be withdrawn. Opposition
to the proposed disclosure requirements
was generally based on 'the high cost
and/or impracticability of accumulating
the data as well as a lack of
demonstrated need for the expanded
disclosure. Commentators emphasized
that they did not maintain property
records in this detail on a segment basis,
and that they would have to incur
substantial additional costs to develop
the necessary systems. Most of the
commentators estimated that the
accumulation of data on fully
depreciated assets in use and idle
capacity would be very costly since the
information was not part of the basic
property records. Further, the
identification of fully amortized assets
in use would often require a physical
inventory and would be virtually
impossible for companies that use a
composite depreciation method. The
commentators also stated that
allocations of jointly used facilities often
made it unrealistic to track assets and
accumulated depreciation balances by
segment. Based on these arguments, the
Commission has concluded that the
proposed expanded disclosures would
not be a cost-beneficial addition to
existing segment data. The Commission
continues to believe that information
about idle facilities niay be important to
an analysis of an enterprise. However,
generally accepted accounting principles
require disclosure of the existence of
significant idle facilities; and Instruction
I to Item 2(a) of Regulation S-K
(Description of Property) calls for
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information on the extent of utilization
of facilities. In addition, where current
year changes in idle facilities have a
material impact on the results of
operations, it.would also be necessary
to address'such matters m.
Management's Discussion and Analysis
of Financial Condition and Results of
Operations.'

Most commentators expressed general
support for-the proposed liberalization
of the exemption from the schedule
requirements. Moreover, the
Commission understands that the
supplemental PP&E disclosures are
primarily of benefit to investors and
potential investors analyzing companies
in capital intensive industries.
Accordingly, the Commission has
concluded that the PP&E schedules
should be required only of relatively
capital intensive registrants. The

-Commission is adopting amendments to
Rule 5-04 of Regulation S-X which
exempt from presentation of the
schedules those registrants whose PP&E,
net of accumulated depreciation,
depletion and amortization, is less than
25 percent of total assets at both the
beginning and end of the latest fiscal
year. This 25-percent test represents a
revision of the February 1981 proposal
to allow exclusion if net PP&E is less
than 10 percent and gross PP&E is less
than 20 percent oftotal assets. Focusing
only on net PP&E simplifies the test, and
the increase in the percentage threshold
to 25 percent limits the schedule
requirements to'thosd registrants that
are relatively capital intensive.

The test is to be applied at both the
beginning and end of the year m order to
offset unusual fluctuations in total
assets. Since the test focuses on the
latest fiscal year, schedules will not be
necessary for prior years if not required
currently. However, the schedules -will
be requiked for previous years if the
schedules are required for the current
year.

The exemption of noncapital intensive
entities from the schedule requirements
is in furtherance of the Commission's
goal to reduce reporting-burdens while
maintaining adequate disclosure for
users. The Commission is also adopting
minor technical amendments to Rule 5-
04 to make it explicit that the ZP&E
schedules are required for each year for
which an income statement is presented.

Regulatory Flexibility Certification

Section 604(a) of the Administrative
Procedures Act, as amended by the
Regulatory Flexibility Act ("Flexibility
Act"), generally requires the
Commission to prepare for final rules a

IItem 11 of Regulation S-K.

final regulatory flexibility analysts
which addresses the impact of such
rulemakig on small entities as defined
under the Flexibility Act. Section 605(b)
of the Flexibility Act, however
specifically exempts from this
requirement any final rule which will
not "have a significant economic impact
on a substantial number of small

I entities." The Commission believes that
the final amendments announced in this
release will not impose an additional
regulatory burden on entities subject to
the rules. Accordingly, the Chairman of
the Commission has certified that the
final amendments will not have a
significant impact on a substantial
number of small entities.

Effective Date

The amendments shall be effective
October 1, 1981.

Text of Amended Rule

Part 210 of Title 17-CFR Chapter 11 is
amended as follows:

PART 210-FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT-OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. By revising Schedules V and VI in
§ 210.5-04 to read as follows:

§ 210.5-04 What schedules are required to
be filed.

Schedule V-Prperty, plant and
equipment. The schedule prescribed by
§ 210.12-06 shall be fled for each period
specified in paragraph (a)[2) of this section.
provided that these schedules may be
omitted if, at both the beginning and end of
the latest fiscal year, the total of property,
plant and equipment (caption 13 on the
balance sheet) less accumulated
depreciation, depletion and amortization
(caption 14 on the balance sheet) Is less than
25 percent of total assets as shown by the
related balance sheet.

Schedule VI-Accumulated depreciation.
depletion and amortization of property, plant
and equipment. The schedule prescribed by
§ 210.12-07 shall be filed for each period
specified in paragraph (a](2) of this section.
This schedule may be omitted If Schedule V
is omitted.

These amendments are adopted
pursuant to authority in sections 6, 7, 8,
10 and 19(a) [15 U.S.C. 77f, 77g. 77h. 77j,
77s] of the Securities Act of 1933;
sections 12,13, 15(d) and 23(a) [15 U.S.C.
78, 78m, 79o(d), 78w] of the Securities
Exchange Act of 1934; and Sections 5(b),
14 and 20(a) [15 U.S.C. 79e, 79n, 79t] of

the Public Utility Holding Company Act
of 1935. Pursuant to section 23(a)(2) of
the Securities Exchange Act of 1934, the
Commission has considered the impact
of these amendments on competition
and is not aware of any burden that they
would impose on competition. Inasmuch
as the above described amendments do
not impose any additionalrequirements
under § 210.5-04. the Commission finds,
for good cause, that the thirty-day notice
provision specified in the
Adminstrative Procedure Act [5 U.S.C.
553(d)] is unnecessary and, accordingly,
the amendments shall be effective on
October 1,1981.

By the Commission.
September 24.1981.
George A. Fitzsimmons,
Secretary.

Regulatory Flexibility Act Certification
I. John S. R. Shad. Chainnan of the

Securities and Exchange Commission. hereby-
certify, pursuant to 5 U.S.C. 605(b) that the
adoption of amendments to the disclosure
requirements for the detailed schedule of
property, plant and equipment and the
related schedule of accumulated
depreciation, depletion and amortization
contained In Securities Act Release No. 6348
(September 24, 1981). "Revision of Property.
Plant and Equipment Disclosure
Requirements," will not have a significant
economic Impact upon any reporting entity
and. therefore, will not have a significant
economic Impact on a substantial number of
small entities. The reasons for tlus
certification are that the revisions should
reduce the number of registrants required to
file the detailed property, plant and
equipment schedules and will have no effect
on the compliance burden of registrants
required to rile the schedules.

Dated. September 24. 1981.
John S. R. Shad.
Chairman.
[FR Do. M.-2,35 Filed 9-30-M: &45 wmI
BILING CODE 3010-0"4,

17 CFR Parts 230 and 239

[Release No. 33-6346; File No. S7-860]

Report of Sales of Securities and Use
of Proceeds

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule and form. C.

SUMMARY: The Commission announces
the amendment of Rule 463 and related
Form SR which require filings by issuers
with respect to their first effective
registration statements disclosing
information concerning their offerings
and the use of proceeds therefrom. The
amendments, which do not substantially
change either the application of the rule
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or the disclosures required by the form,
include: a standardized short-answer
format for Form SR; a materiality
standard for disclosure of differences
between actual uses of proceeds and the
uses sthted in the prospectus; clarified
provisions for the time for filing the form
and filings by successor issuers; and
additional exemptions from the filing
requirement. The amendments are
intended to simplify and clarify the
requirements relating to Form SR and to
enhance the usefulness of reports on
Form SR.
EFFECTIVE DATE: January 4,1982.
FOR FURTHER INFORMATION CONTACT:
Prior to the effective date of the
amendmentp, Susan Davis, (202) 272-
2604, Office of Disclosure Policy,
Division of Corporation Finance; after
the effective date of the amendments,
David Martin, (202) 272-2573, Office of
Chief Counsel, Division of Corporation
Finance, Securities and Exchange
Commission, 500 North CapitolStreet,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today-announced the adoption of
amendments to Rule 463 (17 CFR
230.463) under the Securities Act of 1933
(the "Securities Act") [15 U.S.C. 77a et-
seq.] and to related Form SR (17 CFR
239.61) pursuant to section 19(a) of the
Securities Act. The amendments are
designed to maintain the.applicability of
Form SR to issuers with respect to their
first effective registration statements
("first-time issuers"), to enhance the
usefulness to investors and the
Commission of the disclosures in reports
on Form SR, to clarify and simplify
reporting requirements and to reduce
reporting burdens, to the extent
practicable. The amendments do not
represent a significant change in either
the application of, or disclosures
reqtured by, the current rule or form.
Among the amendments are the
following:

(1) Amendments to Rule 463 to make
clear that the Form SR filing requirement
applies to successor issuers to the extent
that the filing requirement filings on
Form SR are required of the predecessor
andthat the filing requirement does not
apply to issuers that succeed to
seasoned issuers;

(2) An amendment to Rule 463 to
make clear that, wherb an offering of a
first-time issuer has terminated but the
issuer has not yet finally applied the
offering proceeds, the issuer must
continue to file reports on Form SR until
the final application of the proceeds has
been reported;

(3) An amendment to Rule 463 to
exempt from the Form SR filing

requirement issuers of securities offered
in connection with certambusiness
combination transactions, pursuant to
employee benefit plans, or pursuant to
dividend or interest reinvestment plans;

(4) Revision of Form SR's narrative
format to a standardized short-answer
format; and

(5) An amendment to Form SR to
include a materiality standard m the
requirement to disclose differences
between the actual uses of proceeds and
the uses stated in the prospectus.

Originally adopted in 197 1,1 Rule 463
and Form SR require first-time issuers,
absent an exemption, to file reports with
the Comnussion concerning the progress
of their offerings and the use of proceeds
therefrom. In addition to eliciting
information for investors and the
marketplace, Rule 463 and Form SR are
intended to permit the Commission to
monitor the compliance of first-time
issders with the prospectus delivery and
updating requirements of Sections 4(3)2
and 10(a)(3) of the Securities Act.

On October 23,1980, the Comnission
proposed for comment 4 the first
substantial revisions of Rule 463 and
Form SR since 1971.s Rule 463 was
proposed to be amended: to extend the
filing requirement to offerings by issuers
through direct-distributions and by best
efforts underwritings; to eliminate the
current exemption for public utility
compames and to add three new
exemptions to the filing requirement;6 to
reduce the number of reports on Form
SR required to be filed; and to clarify the
time at which reports on Form SR must
be filed. Form SR was proposed to be
amended: to change its narrative format
to a standardized short-answer format
easily digested by a data processing
system; to obtain more detailed
information from issuers regarding their

'Securities Act Release No. 5141 (April 19. 1971]
136 FR 789].2

Section 4(3) provides that dealers effecting
transactions in a security registered for the first
time under the Securities Act must deliver a
prospectus to prospective customers dunng the
ninety-day period following the commencement of
the offering.

3
Section 10(a](3) provides that if a prospectus is

used more than nine months after the effective date
of the registration statement the information -
contained therein must be no more than sixteen
months old.

'Securities Act Release No. 6251 (October 23,
1980] [45 FR 716111 (the -1980 Release"].

5Rule 463 had previously been amended in one
rmnor respect to make clear that a report On Form
SR should be filed afthe office of the Commission
where the registration statement was filed.
Securities Act Release No. 6049 (April 3,1979) [44
FR 215621. -

6
The proposed exemptions were for securities

issued in bonnection with a business combination
under paragraph (a) of Securities Act Rule 145,
pursuant to an employee benefit plan, or pursuant to
a dividend reinvestment plan.

offering expenses and use of proceeds:
to obtain certain identifying and market
information from issuers; and to include
a materiality standard in connection
with the requirement to disclose
differences between the actual uses of
proceeds and the uses set forth In the
prospectus. The proposals were
designed to provide-investors and the
Commission with information
concerning offerings pursuant to a direct
distribution or by a best efforts
underwriting, in addition to those by
first-time issuers.

The Commission received five
comment letters on the proposals.' The
commentators generally supported the
proposals that were designed to simplify
the reporting procedures, such as the
change to a short-answer format. While
certain commentators supported the
application of Form SR to first-time
issuers, the majority opposed any
increase in the Form SR reporting
burdens, particularly the proposed
extension of the filing requirement to
direct distributions and best efforts
offerings.

Based on the Commission's
reconsideration of the proposals In light
of the views expressed by the
commentators, the adopted amendments
differ from the proposals but do not
constitute significant changes in the
current regulation. Thus, the
Commission is not extending the
application of Form SR to direct
distributions or best efforts offerings, as
proposed, nor is it substantially
expanding the disclosures required
concerning offering expenses and the
use of proceeds, as proposed. In this
regard, the Commission affirms the need
for first-time issuers to provide the
disclosures required by Form SR to
investors and the Commission.

This release contains a synopsis of
the amendments which is Intended to
assist in a better understanding of the
Comnussion's actions. Attention Is
directed, however, to the text of the rule
and form for a more complete
understanding of the amendments.

I. Synopsis
A. Amendments to Rule 463
1. Applicability.
While existing Rule 463, and the

adopted amendments, require only first-
time issuers to file reports on Form SR,
the proposal would have extended the
filing requirement to issuers of securities

'The five commentators may be categorized as
follows: law firms and associations (2); corporations
(2); and Individuals (1). Copies of the comment
letters are available for public Inspection and
copying at the Commission's Public Reference Room
(File 1 o. S7-860).
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offered pursuant to direct distributions
or best efforts underwritings. The 1980
Release stated that the purpose of the
proposed extension was to facilitate the
deternmatiorr of whether an issuer of
securities offered pursuant to a direct
distribution or by a best efforts
underwriting is complying with the
prospectus delivery and updating
requirements oftheSecurities Act and
to provide additional information to
investors and the Commission
concerning direct-distributions and best
efforts offerings.

The proposed extension, whichth
received more comment than any other
proposal, was not favored by the
commentators. One-stated that the
Commission has not shown that
problems of non-compliance with
prospectus delivery and updating
requirements have arisen in connection
with direct distributions and best efforts
offerings to warrant an extension of the
Form SR filing requirement to those
offerings. Another stated that the
extension of the filing requirement to
such offerings as "shelf registrations by
seasoned issuers would result in
minimal unprovement in the quality of
disclosure. The commentators generally,
however, did not object to the use of
Form SR to-elicit information from first-
time issuers regarding the'progress of
their offerings or-their use of proceeds.
Two commentators strongly supported
the Form SR reporting requirement for

"regulating the new issuer market and for
having a prophylactic effect on new
issuers with respect to the use of
proceeds.

The Commission believes that it is
both necessary.and appropriate for the
protection of investors that first-time
issuers provide the information required
by amended Form SR:In its Report of
Special Study of Securities Markets, the
Commission recognized that there are
special characteristics and risks
associated with first-time offerings and
that the disclosure process should be
especially refined and adapted in
connection with such offerings." Irf the
case of first-time offerings, the use by an
issuer of the proceeds of the offering-
may well determine the nature of the
business, so that the use of proceeds for
a purpose other that-than stated inthe
prospectus is apt to be of substantial
importance to' investors.

Furthermore, the Commission believes
that it is not necessary to extend the
Form SR filing requirement beyond its
current application to first-time issuers.

"Report of the Special Study of Securities
Markets of the Securities and Eichange
Commission, ILR. Doc. No. 95, 88th Cong.. 1st Sess
Part 1. at 487-559 (1963].

An extension of the filing requirement to
direct distributions and best efforts
offerings would substanitally increase
the number of issuers required to file
reports on Form SR. In view of the
comments received, it is not'clear at this
time that the benefits that would be
derived from such an extension
outweigh the additional reporting
burdens that would be unposed on
issuers. Accordingly, the Commission is
not amending Rule 463 to require issuers
of securities sold pursuant to direct
distributions or best effort underwritings
to file reports on Form SR.

In the 1980 Release, the Commission
also proposed to extend the Form SR
filing requirement by eliminating the
current exemption for any public utility
company and public utility holding
company required to file reports with
any state or federal authority. At the
same time, however, the Commission
proposed to add three new exemptions
for securities issued in connection with
a business combination as described in
Rule 145(a) (17 CFR 230.145(a)) under the
Securities Act; pursuant to an employee
benefit plan; and pursuant to a dividend
reinvestment plan. In light of the degree
of state regulation over public utility
compames' uses of proceeds and the
Commission's determination to limit the
application of the Form SR filing
requirement as much as practicable
consistent with the public interest, the
Commission is retaining the exemption
from Rule 463 for public utility
companies. Moreover, the Commission
is adopting the three additional
exemptions. The exemption for dividend
reinvestment plans has been revised,
however, to include interest
reinvestment plans, which are
substantially similar in nature. All
exemptions are contained in paragraph
(d) of the rule.

Finally, the Commission proposed to
amend Rule 463 to clarify the
application of the Form SR filing
requirement to certain successor issuers.
Although the one commentator
expressing views on tlus issue supported
the Commission's intent to clarify the
matter, that commentator suggested
changes to avoid any implication that a
successor to a-seasoned issuer (an
issuer that has had one or more
registered offerings and thus is not
-subject to the Form SR filing
requirement) would be required to file
reports on Form SR with respect to its
first effective registration statement
after the succession.

The Commission agrees that
successor issuers to seasoned issuers
should not be subject to the Form SR
filing requirement. The proposed

clarification of the term was intended to
ensure that, where a first-time issuer -
that is required to file reports on Form
SR is succeeded by another issuer
before a final report has been filed.
investors and the Commission should -
continue to receive meaningful
information concerning the offering and
use of proceeds with respect to the
predecessor's effective registration
statement. In such a situation, the
successor issuer should assume
responsibility to file any report(s) on
Form SR that remain to be filed in
connection with the registration
statement when such reports are due.

To clarify the applicability of the
Form SR filing requirement to an issuer
that succeeds to another issuer while
that other issuer is engaged in
distributing its first offering or has not
yet applied all of the proceeds of such
offering. Rule 463(a) has been amended
to require that a successor issuer file
reports on Form SR with respect to the
first effective registration statement of
its predecessor issuer. Paragraph (b) of
Rule 463 has been added to state that a

.successor issuer is required to file
reports on Form SR only to the extent
that filings on-Form SR are required with
respect to the first effective registration
statement of the predecessor issuer.

A related addition was made in Rule
463(d) to make clear that an issuer that
has succeeded to a seasoned issuer is
not required to file reports on Form SR
with respect to any effective registration
statement subsequent to the succession.
More specifically. Rule 463(d](2] will
exempt registration statements for
securitiesto be offered by an issuer
which, pursuant to a business
combination described in Rule 145(a)
under the Securities Act, has succeeded
to another issuer that, prior to such
business combination, had a registration
statement declared effective under the
Securities Act and, on the date of such
business combination, was not subject
to the requirements of paragraph (a) of
Rule 463 to file reports on Form SR.

2. Filing procedures.
Currently, Rule 463 requires that Form

SR be filed within 10 days after the end
of the first three-month period following
the effective date of the registration
8tatement and within 10 days after the
end of each successive six-month
period, with a final report being filed
within 10 days after "completion or
termination of the offering and
application of the proceeds therefrom" 9

' Form SR Includes an instruction to the effect
that a registrant shall continue to file reports on
Form SR as long as the offering proceeds have only
been temporarily Invested and not applied to their
ultimate use.

489
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The 1980 Release prop6sed to amend
Rule 463 to require an initial report on
Form SR within 30 days after the date
that is six months after the effective
date of the registration statement (if the
offering has not yet terminated], a report
within 30 days after the termination of
the offering ("termination" being defined
to mean the date on which securities
cease to be offered for sale) and within
30 days after the application of the
proceeds, if that occurs subsequent to
the termination of the offering
("application" being defined not to
include the temporary investment of
proceeds pending final application). The
proposals were intended to nuimize
reporting burdens on issuers,
particularly in view of the proposed
extension of the Form SR filing
requirement to direct distributions and
best efforts underwritings. They were
also intended to clarify the time at
which reports on Form SR must be filed
in the case of an offering that terminated
prior to the application of proceeds and
to clarify when the proceeds are deemed
to be applied. In connection with these
proposals, the 1980 Release specifically
requested comment on whether the
existing filing procedures should be
retained.

Commentators did not object to the
existing filing requirements nor did they
exprebs much support for the proposed
amendments. One commentator
specifically objected to reducing the
number of reports required to be filed by
first-time issuers stating that, although
reduction of filing burdens is normally
desirable, it need not be given priority in
the case of first-time issuers, as there is
need of special care in introducing such
issuers into the responsibilities of the
federal disclosure system.io

On the basis of the comments
received, it doe's not appear that the
filing requirement is overly burdensome
on first time issuers. Moreover, as
commentators indicated, the existing
Form SR reporting system has worked
well to make disclosure available to
investors and the Commission and io
prevent abuses in connection with first-
time offerings. In view of this, and since
the application of Rule 463 is not being
expanded, the Commssion has
determined to retain the current filing
procedures.

The Commission believes, however,
that the existing filing procedures need
certain clarification. Rule 463 requires
an issuer to file a final report after the
application of the proceeds received

1The Form SR filing procedures are substantially
similar to those in effect in connecilon with Forms
242 (17 CFR 239.242] and 4(6) (17 CFR 239.246) under
the Securities Act.

from the offering, in order that investors
and the Commission may evaluate
whether the proceeds were used for
substantially the same purposes as
stated in the prospectus. By requiring,
however, that a final report on Form SR
be filed "at completion or termination of
the offering and application of the
proceeds therefrom," Rule 463 may not
make clear an issuer's continuing
reporting obligation where its offering
has terminated but the proceeds have
not yet been finally applied. Similarly,
an issuer may be confused under Rule
463 as to its final reporting obligation
where its offering has- terminated but
there are no offering proceeds or the
offering proceeds have already been
applied.

To remedy these interpretive
problems, the Commission is amending,
paragraph (a) of Rule 463 to require an
issuer to file afinal report on Form SR
within 10 days after the application of
proceeds or within 10 days after the,
termination of the offering, whichever is
later. Thus, the date on which the
offering terminated will be the trigger for
the final-filing requirement onlyin those
situations where an offering terminates
without any offering proceeds to be
applied, or where the proceeds from the
offering were applied before the offering
terminated. Definitions of the terms
"application" and "offering proceeds"
are also included in paragraph (c) of
Rule 463. The term "application" would
not include the temporary investment of
proceeds prior to their final application
and the term "offering proceeds" would
exclude any amounts received for the
accounts of selling security holders. The
term "termination" has not been
included in Rule 463(c) since the term is
generally understood to mean the date
on which the securities cease to be
offered for-sale.1

The Commission has adopted one
other amendment to the filing
procedures that is designed to clarify
those procedures. As proposed in the
1980 Release, Rule 463(a) is amended to
require that copies of the report on Form
SR be filed at the same office of the
Commission where the registration

"It should be noted that, if the Commission
adopts proposed Rule 462A, which would permit
registration of securities to be sold on a delayed or
continuous basis (i.e.. a "shelf' registration) under
certain conditions (Securities Act Release No. 6334
(August 6,1981)[46 FR 42001]), the Form SR filing
requrement would be applidable to any shelf
registration that is the first effective registration
statement of the issuer. If Rule 462A is adopted, as
proposed or in a revised form, the Commission may
consider at that time whether any of the filing
requirements of Rule 463, particularly the
requirement to file successive six-month reports.
should be'changed for shelf registrations.

statement to which the report relates
was filed.

B. Amendments to Form SR
1. Short-answerformat.,
The 1980 Release proposed to change

the current narrative'format of Form SR
to a standardized short-answer format,
The proposal was intended to make It.
possible for data reported on Form SR to
be digested by a data processing system,
thereby enhancing the usefulness of
Form SR to investors and the
Commission. Commentators supported
the proposal for the reasons that it
would simplify reporting on Form SR
and would minimize burdens on the
Commission's staff without decreasing
the level of regulatory oversight or
significantly increasing burdens on
issuers. To enhance the usefulness by
investors and the Commission of the
information provided on Form SR, Form
SR is being amended from a narrative
format to a standardized short-answer
format.

2. Instructions.
In connection with the proposal to

change Form SR to a standardized short-
answer format, the 1980 Release
included two proposed instructions
dealing with the method of entering
information on the form and the
preparation of a report by a successor
issuer. Designed to assist issuers In the
preparation and filing of reports on
Form SR, these instructions are adopted
essentially as proposed.

To further assist issuers in the
preparation of reports, three additional
instructions have been adopted. The
first directs issuers to refer to Rule 403
and, in addition, to Rules 405 (17 CFR
230.405) and 409 (17 CFR 230.409) under
the Securities Act regarding definitions
of terms used in the form and
information unknown or not reasonably
available, respectively. Just as Rules 405
and 409 provide guidance to issuers in
the preparation of registration
statements for the offering of securities
under the Securities Act, they are
appropriate sources of guidance for the
preparation of reports on Form SR. The
second instruction makes clear that
there is no need for an issuer to report
information, other than identifying
information, in subsequeit reports if the
information has not changed from the
previous Form SR filed. Finally, the third
instruction would indicate where, and
how many copies of, Form SR should be
filed.

3. Expenses and Use of Proceeds.
The disdlosure requirements

concerning expenses and use of
proceeds are central to Form SR, as the
form's primary purpose is to enable
investors and the Commission to track
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the expenses and use of proceeds stated
in the prospectus, through the offering,
to the actual uses of the offering
proceeds. Currently, the issuer provides
this information through a reasonably
itemized list of the uses made of its
proceeds from the sale of securities,
with certain expenses and purposes
stated separately,12 and payments to
affiliates 13 stated separately from
payments to others. Form SR also
contains requirements to disclose the
nature and terms of any temporary
investments and to disclose the
existence of, and reasons for, any
difference between the actual uses of
proceeds and the uses stated in the
prospectus.

The 1980 Release proposed to amend
the disclosure requirements to obtain
more detailed information concerning
expenses and the use of proceeds, and
to include general partners of the issuer
among the persons to whom payments
must be separately stated. The proposal
would also have required an
explanation of only material differences
between the use of proceeds described
in the prospectus and the actual use of
proceeds. The amendments to Form SR
substantially retain the existing -
disclosure requirements, include general
parnters of the issuer among those
affiliates to whom payments must be
separately stated, and include a
materiality standard in disclosure of
differences in the use of proceeds.

The change to a short-answer format
of necessity requires an enumeration of
expenses and-uses of proceeds. The
Commission is amending the
requirements relating to disclosure of
these items to contain enumerated
categories, analogizing the new
requirements to existing requirements to
the extent practicable. 14 In the case of
expenses, amended Form SR lists those
expenses that are currently required to
be stated separately. With respect to the
uses of proceeds, the amended form
enumerates those purposes that are

"'Form SRreqwres separate disclosure of
separate payments to directors and officers of the
issuer and their associates. persons owning 10

, percent or more of any class of equity securities of
the registrant and affiliates of the registrant.

'3 Specifically. Form SR requires separate
disclosure of underwriting discounts and
comnssions, finders' fees. expenses paid to or for
the underwriters, other expenses paid to date, and
other purposes for which the lesser of $50,000 or 5%
of the total proceeds has been used.

"In this regard, the Commission is not revising
the dislosure items, as proposed in the 1980 Release.
to require substantially more detailed information
regarding expenses and the use of proceeds than
that currently required by Form SR. Based on
commentators' objections to these proposals, the
Commission believes that an enumeration more
detailed than that provided in the prospectus is not
necessary.

normally contained in registration
statements or are currently required by
Form SR, such as construction of plant,
building, or facilities, acquisition of
other businesses, working capital, and
temporary investments. Like the current
form, amended Form SR instructs the
issuer to enumerate each purpose for
which 5 percent of its total offering
proceeds or $50,000, whichever is less,
has been used. Thus, an issuer reporting
on amended Form SR would indicate the
amounts used for the specific categories
of expenses and uses of proceeds
enumerated. The amended Form SR
makes clear, however, that amounts
should not be stated as having been
applied to "working capital" where a
more specific category applies.

In addition, the Comnussion is making
two revisions in the disclosure
requirements relating to expenses and
use of proceeds designed to decrease
reporting burdens without reducing the
quality of reports on Form SR. First, the
requirement that the issuer disclose any
difference between the actual uses of
proceeds and the uses described in the
prospectus has been amended to require
that the issuer indicate only whether the
uses of proceeds represent a material
change from those disclosed-in the
prospectus and, if so, to explain briefly
the reasons for such material change.15

This change was proposed in'the 1980
Release and was not objected to by
commentators. Second, an issuermay
provide an estimate of any expense or

'amount applied to a particular purpose
if the actual amount is not known.'
Where an estimated, rather than an
actual, amount is provided, the issuer is
required to so indicate by checking a
box on the form.17

4. Other disclosure requirements.
Currently, Form SR requires, in

addition to information on expenses and
the use of proceeds, information
concernng the names of the managing
underwriters, if any, and information
concerning the progress of the offering.is

"Iit should be noted that the Commission recently
proposed to modify the definition of the term
"material" contained In Rule 405 to bring that
definition into conformance with the Supreme
Court's decision in TSClndustries. Inc. v.
Northway. Inc., 428 U.S. 438 (1971) and with
subsequent case law. Securities Act Release No.
6333 (August a. 1981) (46 FR 419711.

"In this regard, the appropriate standard of
knowledge Is whefier the expense or amount
applied to a particular purpose Is known to the
Issuer, not whether It is known to the Individual
signing the report.

"This requirement Is derived from Forms Z42 and
4[6).

"Specifically. Form SR requires Information
concerning the date the offering commenced or. IfIt
has not commenced, the reasons why. the date the
offering was completed and. If the offering
terminated prior to completion, the reasons why the

The Commission's proposal that these
items be put into a short-answer format
resulted in the proposed consolidation
or separation of certain items. In
addition, the 1980 Release proposed to
revise the disclosure requirements of
Form SR to require certain identifying
information (e.g., the issuer's CUSIP
number and Standard Industrial
Classification number), market
information (e.g., the market on which
the securities are traded), and additional
information concerning the progress of
the offering (e.g., the total amount of
securities sold, but not delivered, as of
the most recent-practicable date]
currently not required by the Form.

Consistent with its determination to
-essentially retain the existing Form SR
disclosure system and not to
substantially change the applicability,
filing procedures, or disclosure
requirements as to expenses and use of
proceeds, amended Form SR includes,
for the most part, only the proposed
short-answer disclosure items that are
analogous to the existing disclosure
items in Form SR. Certain requirements
were revised to clarify their application
in the case of a registration statement
pursuant to which more than one class
of securities is being.offered or pursuant
to which securities are being offered for
the accounts of selling security holders
as well as for the issuer.

The Commission is not amending
Form SR to require additional
identifying and market information with
the exception of the effective date of,
and file number assigned to, the
registration statement and the issuer's
CUSIP number, if such a number has
been assigned. In addition, Form SRis
not being amended to require disclosure
of the amount of securities sold, but not
delivered, as of the most recent
practicable date. Identifying and market
information can be obtained, if
necessary, from various sources without
substantial difficulty. Information
concerning the~amount of securities sold-
but not delivered, while possibly helpful
to the Commission in monitoring first-
time filings, might not be readily
availble to issuers without mcurring
undue expense. Accordingly, the

Commission does not believe that it is
necessary to impose additional burdens
on issuers to provide such information.

IL StatutoryAuthority
These amendments are being adopted

pursuant to Section 19(a) of the -

Securities Act. 15 U.S.C. 77s(a).

amount of securities registered, sold and still being
offered. and the total amount received from the
public from the sale ofsecurities for the account of
the registrant.

48141
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III. Text of Rule and Form

In accordance.with the foregoing, the
Commission is amending Title 17,
Chapter II, of the Code of Federal
Regulations as follows:

PART 230-GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933; REGULATION C: REGISTRATION

1. Section 230.463 is revised to read as
follows:

§230.463 Report of offering of securities
and use of proceeds therefrom.

(a) Except as hereinafter provided in
tlus section, within 10 days after the end
,of the first three-month period following
the effective date of the first registration
statement filed under the Act by an
issuer, and within 10 days after the end
of each six-month period following such
three-month period, the issuer or
successor issuer shall file with the
Commission four copies of a report on
Form SR (§ 239.61 of this chapter)
containing the information required by
that form. A final report shall be filed
within '0 days after the later of (1) the
application of the offering proceeds or
(2) the termination of the offering. A
report on Form SR shall be filed at the

same office of the Commission where
the registration statement to which it
relates was filed.

(b) A successor issuer shall comply
with paragraph (a) of this section only to
the extent that filings on Form SR are
required with respect .to the first
effective registrati6n statement of the
predecessor issuer.

(c) For purposes of this section-
(1) The term "offering proceeds" shall

not include any amount(s) received for
the account(s) of any selling security
holder(s).

(2) The term "application" shall not
include the temporary investment of
proceeds by the issuer pending final
application.

(d) This section shall not apply to any
effective registration statement for
securities to be issued:

(1) In a business combination
described in Rule 145(a) (§ 230.145(a));

(2) By an issuer which pursuant to a
business combination described in Rule
145(a) has succeeded to afiother issuer
that prior to such business combination
had a registration statement become
effective under the Act and on the date
of such business combination was not
subject to paragraph (a) of this section;

(3) Pursuant to an employee benefit
plan;

(4) Pursuant to a dividend or interest
reinvestment plan;

(5) As American depository receipts
for foreign securities;

(6) By any investment company
registered under the Investment
Company Act of 1940; or

(7) By any public utility company or
public utility holding company required
to file reports with any State or Federal
authority.

PART 239-FORMS PRESCRIBED.
UNDER THE SECURITIES ACT OF 1933

Subpart A-Forms for Registration
Statements

2. By revising § 239.61 to read as
follows:

§ 239.61 Form SR, Report of sales of
securities and use of proceeds therefrom.

This form shall be used for filing a
report of sales of securities in use of
proceeds pursuant to § 230.463.of this
chapter.
BILLING CODE 8010-01-M
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Form SR Continuation Sheet

Item of Form; Response

[Sec. 19(a), 48 Stat. 85; Sec. 209.48 Stat. 908;
o15 U.S.C. 77s[a)]
George A. Fitzsimmons,
Secretary.
September 21,1981.

IFR Do. 81-28559 Filed 9-30-81: 45 am]

BILLING CODE 8010-01-M

17 CFR Part 241

[Release No. 34-18114]

Interpretive Release on Rules
Applicabe to Insider Reporting and
Trading

AGENCY: Securities and Exchange
Cbmiission.
ACTION: Publication of staff
interpretations.

SUMMARY: The Commission has
authorized the issuance of this release
setting forth the -views of its Division of
Corporation Finance on various
interpretive questions regarding the
rules promulgated underSections'16(a)
and 16(b) of the.Securities Exchange Act
of 1934. These views are being published
to resolve certain recurring issues that
arise under the rules and to establish
uniforminterpretations for the benefit of
those persons subject to their
requirements.
FOR FURTHER INFORMATION CONTACT.
Persons with specific questions
concerning the subject matter ofihs
release should contact Michael R.
Kargula or William E. Toomey, (202)
272-2573, Office of Chief Counsel,

-Division of Corporation Finance,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549.
SUPPLEMENTARY INFORMATION: Section
16 of the Securities Exchange Act of
1934 (the "Exchange Act") [15 U.S.C. 78a
et seq.] was designed to provide the
public with information ori insider I
securities transactions and holdings and
to deter insiders from profiting on short

'By its terms. Section 16 applies to every person
who is directly or indirectly the beneficial owner of
more than 10 percent of any cfass of'equity security
of an issuer registered pursuant to Section 12 of the
Exchange Act, and to any director or officer of the
issuer of such security. Persons who are subject to
Section 16 are often termed "statutory insiders" or.
simply. "insiders." This release does not treat
questions raised by the trading activities of persons
who may not be within the statutory definition of
insider, but who nonetheless acquire non-public
information about a particular company and utilize
it to enhance their trading in the company's
.securities. See SECv. Texas Gulf Sulphur Co., 401
F.2d 833 (2d Cir. 1968], cert demned, 394'U.S. 976
(1969).

term trading transactions in the %
securiti&s of their corporations on the
basis of undisclosed information. The
section was enacted primarily in
response to abuses, described in detail

-m the legislative history of the Exchange
Act,2 where insiders with advance
knowledge of facts which would
produce a rise or fall in the market value
of securities of their companies bought
and sold such securities as the
circumstances warranted to their
personal advantage. On occasion,
in sders actually manipulated the
market price of their stock by causing a
corporation to follow financial policies
calculated to produce sudden changes in
market prices in order to obtain short
swing profits. To combat these
practices, Congress enacted Section 16
to require reports of securities
transactions by insiders and to provide
for the recovery of any short swing
profits.

3

Congress believed prompt publicity to
be a potent weapon in the effort to curb
the abuse of inside information. Thus,
Section 16(a) requires insideri to file
public reports with respect to
transactions in the equity securities of
their corporations. This publicity was
intended to encourage voluntary
maintenance of proper fiduciary
standards by those in control of
corporations and at the same time give
public investors information as to
purchases and sales by insiders, which
nght in turn indicate their private
opinions as to the prospects of the

2For example, as observed by the Senate
Committee which considered the bilb

"Among the most vicious practices unearthed at
the hearings before the subcommittee was the
flagrant betrayal of their fiduciary duties by
directors and officers of corporations who used
their positions of trust and the confidential
information which came to them in such positions.
to aid them in their market activities. Closely allied
to this type of abuse was the unscrupulous
employment of Inside Information by large
stockholders who, while not directors and officers.
exercised sufficient control over the destinies of
their companies to enable them to acquire and profit
by Informatiorinot available to others." Stock
Exchange Practices. Report of the Committee on
Banking and Currency. S. Rep. No. 1455,73rd Cong.,
2d Sess. p. 55 (1934). The section was "aimed at the
general evil of officers and directors rigging their
stock up and down squeezing out their own
stockholders:' Stock Exchange Practices. Report of
the Committee on Banking and Currency. S. Rep.
No. 1455, 73rd Cong., 1st Sess.. Part 15, p. 6559
(1934).3 Substantialy Identical provisions appear as
Sections 17(a) and 17(b) of the Pacific Utility
Holding Company Act of 135 [15 U.S.C. 79a et seq.],
and the reporting requirements of Section Iola) are
adapted In Section 30(f) of the Investment Company
Act of1940 115 U.S.C. Bin el seq.l. The exemptilve
rules under Section 16 are fully applicable to these
parallel statutes, as am the Illustrations herein.

company.4 In addition, the reports may
reveal insider purchases and sales of
securities which are subject to the profit
recovery provisions of Section 16(b) of
the Exchange Act. Section 16(b)
provides that any profit realized by an
insider as a result of a purchase and
sale or sale and purchase of an equity
security of the msider's company made
within a six-month period shall inure to
the company.5 The intent of this section
is to deprive officers, directors and
substantial stockholders of the incentive
to utilize their positions to trade in the
securities of their companies on the
basis of inside information.

The Commission has general
rulemaking power under the Echange
Act to interpret and define statutory
provisions and to exempt securities from
any provision of the Act.6 In addition, it
has specific power under Section 16(b)
to exempt from that subsection "any
transaction or transactions which the
Commission by rules and regulations
may exempt as not comprehended
within the purpose of this subsection"
Since 1934. the Commission has
exercised this authority by adopting a
number of rules designed to implement
and administer the insider trading and
reporting provisions of Section 16.
During this period, the staff has
responded to a great many requests for
interpretations of these rules as applied
to particular facts.

In an effort to provide guidance to the
public, and as part of a continuing
program to clarify and simplify the
application of the various rules
administered by the Division, a number
of these interpretations have been
selected for publication in this release.
The interpretations selected are not
exhaustive. Rather, they represent
fundamental, recurring questions which
arse under the rules. Most of the
illustrations used in the release
represent actual inquiries received by
the staff. While the Commission has
authorized the issuance of this release,
the views expressed are those of its
Division of Corporation Finance.

4
Committee on Interstate and Foreign Commerce,

L Rep. No. 1383.73rd Cong.. 2d Sess., pp. 13 and 24
(M4).

sSection 16(b) provides that the profits obtained
by an Insider from transactions completed within
six months In equity securities of the insider's
company may be recovered by the corporation or by
any security holder suing on behalf of the
corporation.

'See. e.g.. Sections 3(a](12J.3(b). and 23(a) of the
Exchange Act. The Commission also has authority
under Section 12(h) of the Exchange Act to exempt
any officer, director or beneficial owner of
securities from the provisions of Section 16. so long
as such action Is not Inconsistent with the public
interest or the protection ofnvestors. This
particular exemptie power has rarely been used.
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Although many of the issues dealt
with in this release have previously
been addressed by the staff in public
interpretive letters, the release clarifies
and, in some instances, revises certain
positions expressed in those letters. Any
previous staff interpretations which are
contrary to those set forth in this release
should be regarded as superseded by
this release. Similarly, the views
expressed in previous interpretive
letters on issues which are not

-addressed by this release, may still'be
considered to represent the staffs
position on tle questions raised. To the
extent that particular facts and
circumstances are substantially similar
to those set forth m this release,
interested persons may rely on the
views expressed herein and need not
seek individual interpretive advice.

The Commission is hopeful that the
issuance of this release will reduce the
need for members of the public to
request interpretive advice from the
staff regarding the rules m qhestion. It
should be noted, however, that the staff
is considering possible amendments to
the rules promulgated under Sections
16(a) and 16(b), particularly Rule 16b-3,
and invites interested persons who wish
to express an opinion on the rules, or on
the interpretations contained in tis
release to submit their views in writing.

The staff routinely responds to
interpretive requests concermng the
rules adopted under both Sections 16(a)
and 16(b). However, the staff declines to
take no-action or interpretive positions
on questions involving the scope of
liability under Section 16(b). Whether
liability under Section 16(b) will result
from particular transacfions can only be,
determined on the basis of the facts m
each case in an appropriate action
brought by the issuer or a security
holder.

7

This release considers first the
reporting rules under Section 16(a) with
a prefatory discussion of concepts and
definitions, some of which are essential
to an understanding of the Section 16(b)
rules which follow. The rules are treated
simply in their numerical order, and nor
attempt has been made to group them by
function. A table of contents follows.

17 CFR Part 241 is amended by adding
this release thereto.

Table of Contents
I. Section 16(a)-The Reporting Requirement
A. Definition of Officer
B. Definition of Director
C. Definition of Beneficial Ownership
D. Definition of 10 Percent Beneficial Owner
E. Definition of Equity Security

Letters re Chromalloy Amencan Corporotion,
dated May 5 and May 15,1980.

F. Definition of Exempted Security
G. Section 12

I. Interpretations Relating to the
Commission's Rules Under Section 16(a)

A. Rule 16a-1: Filing of Statements
B. Rule 16a-2: Ownership of More Than 10

Percent of an Equity Security
C. Rule 16a-3: Disclaimerof Beneficial

Ownership
D. Rule 16a-4: Exemption From Sections 16(a)

and 16(b) of the Act
E. Rule 16a--5: Exemption From Section 16 of

Securities Purchased or Sold by Odd-Lot
Dealers

F. Rule 16a-*h Certain Transactions Subject
to Section 16(a)

G. Rule 16a-7- StatementsFjled Under More
Than One Act

H. Rule 16a-8: Ownership of Securities Held
in Trust

L Rule 16a-9: Exemption for Small
Transactions

J. Rule 16a-10: Exemption From Section 16[b)
of Transactions Which Need Not Be
Reported Under Section 16(a)

K. Rule 16a-11: Exemption for Acquisitions
Under Dividend Reinvestment Plans

HIL Section 16(b)-The Liability Provision

A. Statutory Concept

B. Purchase and Sale

IV. Jnterpretations Relating to the
Commission's Rules Under Section 16(b)
A. Rule 16b-1: Exemption.From Section 16(b)

of Certain Transactions by Registered
Investment Companies

B. Rule 16b-2: Exemption From Section 16(b)
- of Certain Transactions Effected in
Connection With a Distribution

C. Rule 16b--3: Exemption From Section 16(b)
of Aqquisitions of Shares of Stock and
Stock Options and Stock Appreciation
Rights Under Certain Stock Incentive,
Stock Option or Similar Plans

1. Introduction
2. Approval by Security Holders
3, Disinterested Admnustrators
4. Plan Linitations
5. Definition of Plan
6. Cash Settlements of Stock Appreciation

Rights
D. Rule 16b-4: Exemption From Section 16(b)

of Certain Transactions by Public Utility'
Holding Compames and Subsidiaries
Thereof

E. Rule 16b-5: Exemption From Section 16(b)
of Equity Securities Received in Certain
Transactions of RedemptioW

F. Rule 16b-6: Exemption of Long Term
Profits Incident to Sales Within Six
Months of the Exercise of an Option

G. Rule 16b-7" Exemption From Section 16(b)
of Certain Acquisitions and Dispositions
of Securities Pursuant to Mergers or
Consolidations

H. Rule 16b-8: Exemption From Section 16(b)
of Transactions Involving the Deposit or
Withdrawal of Equity Securities Under a
Voting Trust or Deposit Agreement

1. Rule 16b-9: Exemption From Section 16(b)
of Transactions Involving the Conversion
of Equity Securities

J. Rule 16b-10: Exemption From Section 16(b)
of Transactions of Exchange by

Railroads Incident to\Unifications,
Mergers and Acquisitions of Control
Approved by the Interstate? Commerce
Commission

K. Rule 16b-11: Exemption From Section 10(b)
of Certain Transactions Involving the
Sale of Subscription Rights

L Section 16(a)-The Reporting
Requirement

Section 16(a) of the Exchange Act
provides that every persons who Is
directly or indirectly the beneficial
owner of more than 10 percent of any
class of equity security (other than an
exempted -security) -registered pursuant
to Section 12,9 or who is an officer or
director of the issuer of such security,
shall file with the Commission an Initial
report disclosing the amount of all
equity securities of such issuer of which
he is the beneficial owner, and a
subsequent transaction report within 10
days after the close of each calendar
month in which there has been any
change m his holdings. ts If the registered
security is also listed on a national
securities exchange, such ownership
reports must also be filed with the
exchange.

A. Definition of Officer

The term "officer" is defined by Rule
3b-2 [17 CFR 240.3b-2] under the
Exchange Act to mean a president, vice-
president, treasurer, secretary,
comptroller, and any other person who
performs for an issuer, whether
incorporated or unincorporated,
functions corresponding to those,
performed by the foregoing officers, ii

SThe term "person" is defined in Section 3(n)(9)
of the Exchange Act as meaning "a natural person,
company, government, or political subdivision,
agency, or instrumentality of a government."

9Section 12 of the Exchange Act provlded for the
registration of securities to be listed on a national
securities exchange, and requires the registration of
equity securities of companies having more than
$1,000,000 In assets and a class of equity security
held by over 500 persons. For convenient reference,
and only for purposes of this release, a company
with a class oTequity securities reglstered pursuant
to Section 12 of the Exchange Act will be termed a
"registered company." Section 10, of course, does
not apply to unregistered companies, Including
those which file periodic reports with the
Commission pursuant to Section 15(d) of the
Exchange Act. Section 16 becomes operative only
after registration under Section 12 has become
effective.

I'Initial reports of ownership are flied on Form 3
117 CFR 249.103J within ten days after the date a
person acquires insider status. Reports of
subsequent transactions and holdings are made on
Form 4 [17 CFR 249.1041,

"Although similar in thrust, this definition Is
somewhat narrower than the definition of
"executive officer" found in Items 3 and 4 of
Regulation S-K [17 CFR 229.20.3 and .4,
respectively]. It should also be noted that, In
connection with the Commission's sunset review of
existing rules and regulations. Rule 3b-2 Is proposed

Continued
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The determination whether a particular
individual is an officer hinges on an
examination of all the relevant facts.
Gen6rally, it is not difficult to identify a
company's prmcipal officers by their
tfaditional titles and functions.
However, an employee who does not
possess a title may nevertheless be an
officer because of the significant
functions he performs; similarly, an
employee who holds a title may
nonetheless not be an officer because
hIs functions and duties are
insignificant, despite his-formal position.
The staff generally takes the view that
anyone holding an appropriate title is an
officer for purposes of Section 16(a). The
staff, however, no longer expresses
opinions on questions of officer status.
These questions usually involve difficult
assessments of fact which can best be
made by the issuer and its counsel. For
the same reason, the staff will not
express a view as to whether a
particular individual is in fact a director.
Nevertheless, as an indication of staff
analysis in this area, the following three
hypotheticals are -set forth.

(1) Question: Would the following
persons be deemed to be "officers" for
purposes of Section 16(a):

(a) An assistant treasurer, assistant
vice president or assistant comptroller?
(b) The presi~ent of a wholly-owned-

subsidiary?
(c) A vicepresident who has no

significant duties, and who does not
participate m the management of the
company?

Answer. The persons named in (a)
maybe officers if they regularly perform
a substantial part of the dutieg of the
officers they assist. An assistant who
performs only some of the duties of his
superior would not normally be
considered an officer, so long as those
functions are performed under the
supervision of his chiefFinally,
assistants would not be considered
officers if they regularly perform only
routine adminmstrative duties.12

,The president referred to in (b) would
not ordinarily be considered an officer
under Section 16(a) since he is not an
officer of the issuer. 1 If the vice
president described in (c) is vice
president in name only, and has no

to be amended to include an issuer's "principal
financial officer" and "principal accounting officer"
within the definitional scope of the term "officer."
Such persons were previously covered by the rule
although not specifically mentioned. See'Securities
Act Release No.:6333 (August 6.1981) [46 FR 41971].

'2 Securities Exchange Act Release No. 2687
(November 15,1940) [5 FR 4501].

i3Letters re CMI Investment Carp, dated June 11.
1974 and Associated Bank &-Services, Incorporated
dated June 23,1971.

access to inside information, he is not
an officer for purposes of Section 16(a).1

4

B. Definition of Director
Section 3(a)(7) of the Exchange Act

defines the term "director" to mean any
director of a corporation or any person
performing similar functions with
respect to an organization whether
incorporated or unincorporated. As with
the application of the term "officer." the
determination whether a particular
person is a director sometimes involves
the evaluation of unusual or difficult
facts. The staff will not express a view
as to whether a particular person may
be deemed to be a director.

(2) Question: Is a person who is an
honorary director of an issuer, but does
not attend board meetings and is
inactive in, the affairs of the issuer,-
considered to be a director for Section
16(a) purposes?

Answer If an honorary director does
not take part in formulating and
deciding policy issues, and does not
have access to inside information, he is
not a dfrector under Section 16(a).1 5

(3) Question: Can the term "director"
include a person who designates
another to be a director on a theory of
deputization? Ie

Answer- Yes. A person who has the
power, by agreement or otherwise, to
name another to be a corporate director
is likely to have the same sort of access
to inside information by reason of that
relationship as any other insider and
should be considered a director for
purposes of Section 16(a) of the
Exchange Act.

Illustration: Company X lends
Company Y a substantial amount of
money in orderfor Company Y to
complete its plans for expansion. One of
the express terms of the loan agreement
permits Company X to designate a
person to serve on the board of directors

"See Merrill Lynch, Pierce, Fennr & Smlth. Inc.
v. Livingston. 560 F.2d 1119 (9th Cir. 1978).

"SWilc access to Inside information is a key
factor in determining Insider status under Section
1, the staff has taken the view that the term
"director," as defined In Section 303(5) of the Trust
Indenture Act of 1939. does not Include emeritus.
honorary or advisory directors who are appointed
rather than elected and who serve merely as
advisors without any other customary
responsibilities or duties of directors. See letter re
WVellsFargo Bank dated June 22.1931..

"6The existence of deputization if a factual
question determined on a case-by-coe basIs. The
United States Court of Appeals for the Second
Circuit has held that a defendant corporation was in
fact liable as a director under a deputization theory.
Feder v. Martin Manetta Corp.. 406 F. 2d 200 (Zd
Cir. 1969), cer. dened. 390 US. 1030 (1970). Fora
discussion of the factual elements that may
establish deputization, see Wagner.Deputization
under Section 16[b): The Implications of Federal v.
Mortin Afrietta Coporation, 78 Yale LI. 111
(1969).

of Company Y. Company X designates
its vice president to sit onY's Board.

Interpretation: Company X may be
considered a director for purposes of
Section 16(a).

C. Definition of Beneficzal Ownership
The Commission has never

specifically defined the term "beiieficial
ownership" for purposes of Section 16(a)
of the Exchange Act. However, some of
the generally accepted midicia of
beneficial ownership include: (1) the
right to vote orcontrol the voting of the
securities; (2) the right to transfer the
securities or control their transfer; (3)
the right to receive income from the
securities or control the disposition of
such income; and (4) the right to receive
or control the disposition of the
proceeds in liquidation. The staff has
interpreted the term broadly to
implement fully the disclosure function
of Section 16(a).17

(4) Question: The spouse and minor
children of a director of a registered
company hold securities of that
company in their own name. The

dictor owns additional securities of
the company which are held of record-
by a broker. Can the director be
considered the beneficial owner of all of
these securities?

Answer Yes. Absent countervailing
facts, it is expected that securities held
by a spouse, minor children and other
relatives who share the same home as
the insider will be-reporfed as being
beneficially owned by the insider since
such relationships ordinarily result in
the insider obtaining benefits
substantially equivalent to ownership.18

The sharing of economic benefits among
the members of the family group, as well
as the potential influence of the
reporting person over securities held by
family members, are factors which tend
to support this view. Securities held by a
broker in street name. of course, are
generally beneficially owned by the
broker's principal. Accordingly, Section

"Rule 13d-3 [17 CFR Z40.13d-31 under the
Exchange Act sets out ayey detailed definition of
beneficial ownership for purposes of the reporting
requirements under Section 13d) and the
Commission's tender offer rules. While the concepts
of beneficial ownership under Section 16(a) and
under Rule 13d-4 have much In common, the former
stresses the economic benefit to be derived from the
securities and the latter emphasizes the ability to
control or Influence the voting or disposition of the
securities. As a result, different determinations of
beneficial ownership under the section and rule are
'possible.

"Securities Exchange Act Release No. 7824
(February 14.190) [31 FR 3175 . A person may also
be regarded as the beneficial ovner ofsecurities
held in the name ofa spouse. minor children or
other person. even thouGh he does not obtain
beiefits substantially equivalent to ownership, f he
can vest or revest title In himself at once or at some
future time.

48149
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16(a) would requird the director to
report the holdings of the spouse and
minor children, and other relatives who
share the home, as well as any
securities held of record by a broker,
bank or other nommee for the director's
account. 9 It should be noted, however,
that a reporting person may disclaim
that a report filed is an admission of
beneficial ownership with respect to any
particular security. See Rule 16a-3 [17
CFR 240.16a-3].

(5) Question: Mr. Smith is a director of
a registered company and has recently
become president of a non-profit
foundation which is operated
exclusively for charitable purp6ses and
is qualified under Section 501(c)(3) of
the Internal Revenue Code. The
foundation owns approxumaterly 3
pecent of the outstanding common stock
of the registered company. Should Mr.
Smith include the holdings and
transactions of the foundation m the
company's stock on his own ownership
report?

Answer: The determination of
beneficial ownership of securities is
dependent upon the relevant facts and
circilmstances in a particular situation.
Additional facts which should be
considered are: (1) whether Mr. Smith
has voting power, mvestment power, or
other indications of control with respect
to the securities held by the foundation;
and (2) whether he has any other
interest in the foundationjtself, or
transactions entered into by the
foundation. If the answers to these
questions are affirmative, Mr. Smith
may be considered the beneficial owner
of the securities held by the
foundation.

2

(6) Question: Must a member of a
partnership take into account the entire
holdings of the partnership m
determining whetherhe is a 10 percent
beneficial owner of a class of equity
security of aregistered company?

Answer: No. A partner is required to
include only his own economc interest
in the partnership holdings. Thus only
his pro rata interest in the securities
held by the partnership must be added
to his own personal beneficial mterest.21

Of course, where a partnership holds
for its own account more than 10
percent of a class of equity security of a
registered company, it should file
reports of such holdings in accordance
with the requirements of Rule 16a-1,
whether or not individual reports are

19 Whiting v. The Dow Cheifical Co., 523 F. 2d 680
(2d Cir. 1975).

"'Letter to Dean L Buntrockond Elizabeth
Buntrock Foundation dated September 24.1980.

21 Opinion of General Counsel, Securities
Exchange Act Release No. 1965 (December 21,1938)
[11 FR 10971].

filed by the partners, since the
partnership would be the direct
beneficial owner of more than 10
percent.

22

Illustration: Three individuals form a
general partnership i which each has
an equal interest. The partnership holds
29 percent of a class of registered equity
security. The partners do not hold any
other securities of that class.

InterpTetation: Since each partner's
pro rata interest m the securities is less
than 10 percent of the class, the
individual partners are not subject to
Section 16(a). Of course, the partnership
itself would be subject to the reporting
requirements.

(7) Question: If an officer or director
of a registered company were a member
of a partnership, would that relationship
automatically subject the partnership to
the requirements of Section 16(a)?

Answer: No. However, the officer or
director-partner should report his
indirect beneficial ownership of all
partnership holdings in the securities of
the registered company. If the
partnership ever owned more than 10
percent of a class of registered equity
security of the company, it would be
required to report independently.

(8) Question: Should a director of a
registered company, whois also a
control person of a closely-held
company, file ownership reports with
respect to transactions by the latter
company in the securities of the
registered company?

Answer: Yes. As a control person of
the closely-held company, the insider is
deemed to be.the beneficial owner of all
securities held by that company. Since
.all of the indicia of beneficial ownership
are present, the insider should report the
closely-held company transactions, even
ff that company itself files separate
reports as a 10 percent beneficial
owner.2

(9) Question: Would the answer to
Question (8) be different if the company
holding the registered securitywere a
public company which the insider did
not control?

Answer: Yes. The basic question is
whether the insider may be deemed to
be the beneficial owner of the securities
held by the other company. Normally,
an insider who is a shareholder of a
publicly held company would not be
obligated to report his interest in that
company's transactions in the registered
security, since he would not usually be

"The names of the individual members of the
partnership do not have to be set forth when the
partnership itself files a Section 16(a) report.

"The insider may, if he so desires, indicate in a
footnote the extent of his individual interest in the
transaction.

considered to be, even indirectly, the
beneficial owner of that security.

(10) Question: An insider is the trustoo
of an irrevocable trust. Neither the
insider nor any member of his or her
family is the beneficiary of the trust.
Must the insider aggregate the shares
held in trust with his personal holdings
for purposes of Section 16(a)?2"

Answer: No. The trustee of an
irrevocable trust or a trust revocable at
the discretion of another person,2 who
has no interest in the income or corpus
of the trust, is not the benefical owner of
any securities held in the trust.

Illustration: A member of the board of
directors of a registered company is also
the trustee of 3 trusts established solely
for the benefit of the minor children of
the company's president. The trusts hld
less than 4 percent of the outstanding
common stock of the company. The
director, as an independent trustee, has
the power to manage the assets of the
trusts, including the power to make
acquisitions and dispositions and to
vote the securities field by the trusts.

Interpretation: The shares of common
stock of the registered company held by
the trusts would not be deemed
beneficially owned by the director
trustee.2

6

-(11) Question: If the facts of question
(10) were modified so that the trustee
had a vested interest in the income or
corpus of the trusts, would the answer
be the same?

Answer:. No. If the trustee has a
vested interest in the income or corpus
of the trusts, attribution would be
required, i.e., the trustee should report
the holdings and transactions of the
trusts as his own.

(12) Question: A person is trustee and
sole beneficiary of a trust which owns
less than 10 percent of a class of
registered equity security. In his
personal capacity, he owns an amount
of the same security which, if added to
the holdings of the trust, would exceed
10 percent of the class outstanding. Must
this individual file Section 16(a) report#?

Answer: Yes. Although the trustee
owns less then 10 percent of the

24Questions (10) through (14), Inclusive, should
also be read in conjtnction with the discussion of
Rule l6a-8 [17 CFR 240.l0a-81, in!ro.

23If the trust is subject to revocation, the person
who possesses the power to revoke the trust for his
own benefit would appear to be the beneficial
owner of the securities held by the trust, and, If an
insider, such person would'have to report the trust
shares as his own. It should be noted, however, that
if the trust holds more than 10 percent of a
registered equity securlty, the fact that a power of
revocation exists would not relieve the trustee from
his duty to file reports concernln transactions of
the trust in that security. See Rule 1Oa-8(ol.

2
6Letter re Chilton Corporation dated May 15,

1973.
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securities in this personal capacity, he
would be deemed to be the beneficial
owner of the trust securities.

(13) Question: Must a report be filed
to reflect a transaction whereby an
insider, as settlor, establishes a trust
with the settlor as the sole beneficiary
and in whose administration the settlor
has a voice?

Answer No. The creation of a trust
which-does not substantially alter the
benefits of ownership, includingrights to
the income or corpus of the trust, is not
a change in beneficial ownership
required to be reported under Section
16(a).

2 7

(14) Question: Is an insider required to
report the securities held by his or her
spouse as trustee for the benefit of their
children?

Answer: Yes. The insider is
considered to have a sufficient interest
in the securities held by such a trust.
Since an insider is considered to be the
mdirect beneficial owner of securities
held by his or her spouse and children,
the insider should report the indirect
beneficial ownership of the holdings of
the spouse as trustee for their children.as

(15) Question: A director of a
registered company transfers stock of
that company to his or her spouse
pursuant to a divorce settlement. Should
the director report the transfer under
Section 16(a)?

Answer Yes. The director has
effected a change m the beneficial
ownership of that security whichis
required to be reported:

(16] Question: When is an insider who
purchases securities under an
installment agreement, deemed to have
acquired beneficial ownership of such
securities thereby triggering his
reporting obligation under Section 16(a)?

Answer:. As a general rule, an insider
is deemed to have acquired beneficial
ownership of a security at the time he
makes a firm commitment for its
purchase. Similarly, he divests himself
of such beneficial ownership at the time
he makes a firm commitment for its
sale.29

Illustration: A director of a registered
company enters into a contract to
purchase 2,000 shares of the company's
common stock The terms of the contract
call for a 25 percent down payment,
with the balance of purchase price paid
in installments over the next six months.

I Letters re Park Chermcal Company dated June
2,1976, and Litton Industries, Ina dated April 27.
1973.

2 See letter to lane Gillespie. dated October 7.
1971; See also question4, supra; and Rule 16a-8(a).
supra.

2See Securities Exchange Act Release No.,116
(March 9, 1935) [11 FR 10968].

At.the time of the final payment. the
director will receive the stock.

Interpretation: The director would be
deemed to have acquired beneficial
ownership of the securities at the time
the contract was entered into, i.e., the
time he agreed to purchase the
securities, and made the down payment,
notwithstanding the fact that the
purchase price had not been paid in full
and the stock was not delivered until
final payment.

(17) Question: For purposes of Section
16(a), when is an insider deemed to
acquire beneficial ownership of a stock
dividend; on the declaration date, the
record date, or the payment date?

Answer: On the record date. The
record date generally fixes the time
when security holders are entitled to'
receive the dividend. The fact that
delivery of the stock certificate has not
been effected or transfer recorded on
the stock transfer books of the issuer is
imnatenial.

(18] Question When an insider sells
"short against the box," 30 must he report
the sale as of the date his sell order is
executed by the broker, or the date
when he ultimately delivers stock to
cover is shorf position?

Answer: The insider effects a change
in his beneficial ownership of the
security at the time the sell order is
executed. The date of the transaction for
purposes of Form 4isthe date of
execution.

D. Definition of 10 Percent Beneficial
Owner

Under the framework of Section 16,
officers and directors automatically
become insiders of a registered
company by virtue of the positions they
hold with the company. Persons who are
not officers or directors may also
become insiders by accumulating more
than 10 percent of any class of an equity
security which is registered pursuant to
Section 12 of the Exchange Act. 3 Once

3A "short sale against the box" is a brokerage
transaction in which the seller already owns an
amount of securities at least equal to the amount he
wishes to sell short. while Section 26(c) of the
Exchange Act prohibits Insiders from snman shoht
sales. Le., the sale of a security which the seller
does not onm this prohibition does not extend to
short sales against the box where the securities
ultimately to be delivered already belong to the
seller. See letter to Michael G. ArkAs dated
February 26,1980.

3'Rule 16a-2 117 CFR 240.16a-2] provides that for
the purpose of determining whether a person Is the
beneficial owner of more than 10 percent of a class
of equity security, other than voting trust
certificates or certificates of deposit. such class is
deemed to consist of the total amount of the
securities of the class outstanding. exclusive ofany
securities of the class held by or for the account of
the Issuer or a subsidiary of the issuer. The rule
further provides that such person wvill be deemed to

insider status has been acquired.
changes in beneficial ownership of the
equity securities of the company should
be reported.

(19) Question: Is a person required to
file an initial ownership report reflecting
the transaction which increases his
beneficial ownership to more than 10
percent?

Answer Yes. For purposes of Section
16(a), it does not matter that the person
was not a 10 percent holder prior to the
transaction. Section 16(a) specifically
requires the filing of reports by all
persons who own beneficially more than
10 percent of a class of registered equity
security. The obligation to report arises
at the time of the transaction which
results in one's owning more than 10
percent of the class and, accordingly,
such person must report within 10 days
after the date on which the transaction
occurred.

Illustration: A company has 2,000,00
shares of common stock outstanding
which are listed on a national securities
exchange. On October 1, a stockholder,
not othenvise affiliated with the
company, acquires 10,000 additional
shares of its common stock, bringing his
total ownership to 203,000 shares.
Thereafter, on January 5, he sells 30,000
of these shares at a profit.

Interpretation: This stockholder
would be required to file ownership
reports covering both of these
transactions. 2

(20) Question: Must a person who
owns more than 10 percent of the
registered common stock of a company
also report his transactions in any
unregistered equity securities of the
company?
Answer Yes. An insider must report

all changes in beneficial ownership
arising from transactions involving any
equity security of the company, whether
or not such equity security is registered
pursuant to Section 12 of the Exchange
Act. However, to be a 10 percent
beneficial owner within the.meaning of
Section 16(a), one must beneficially own

be the benelcial owner of securities which he or
she has the right to acquire through the exercise of
presently exercisable options. warrants or rights or
through the conversion of presently convertible
securities.

321t should be noted, however, that this Individual
has not Incurred any short swing trading Lability
because he was not a 10percent beneficial owner
prior to the October 1 transaction.To incur liability
under Section i0b] one must have insider status
both at the tme of purcse and sale. Although this
insider was beneficial owner of more than 10
percent Immediately after the purchase transaction.
he was not such a beneficial owner at the time of
purchase. Fomost-M~eson.1=,aa v. Pro rdent
Securities Co.. 423 U.S. 232 (1976). See also IhLiance
Electric Co. v. Emersn Electric Co. 404-US. 4i8a
(1972)..
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more than 10 percent of aregistered
equity security.

Illustration: An individual owns 15
percent of the common stock of a
company which is registered on a
national securities exchange. He also
owns 15 percent of its cumulative -
preferred stock and 15 percent of a class
of subordinated debentures, neither of
which is registered pursuant to Section
12, In order to diversify, he sells both the
preferred stock and the subordinated
debentures.

Interpretation: This individual is an
insider since he owns more than 10
percent of the common stock which is a
class of registered equity security.
Accordingly, he must report the sale of
the preferred stock since it is an equity
security. The subordinated debentures
are debt rather than equity securities
and so their sale need not be reported.
Note that insider status based on
ownership of securities derives only
from ownership of an equity security
which is registered pursuant to Section
12 of the Exchange Act. Had this person
owned less than 10 percent of the
common stock, he would not have been
an insider despite his other holdings,
and his sale of the preferred stock
would not have been reportable because
it was not registered.

E. Definition of Equity Security
Section 3(a)(11) of the Exchange Act

broadly defines the term "equity
security" to include any stock or similar
security; or any security convertible into
such a security, or carrying any warrant
or right to subscribe to or purchase such
a security; or any such warrant or right;
or any other security which the
Commission by rule shall deem an
equity security. Rule 3a11-1 [17 CFR
240.3a11-1] under the Exchange Act
interprets the statutory definition by
enumerating a number of the less
familiar securities ranging from voting
trust certificates to various rights to
subscribe to 'or purchase a security.

(21) Question: Does the term "equity
security" include puts and calls? 3

Answer: Yes. In Securities Exchange
Act Release No. 10129 (April 27, 1973)
[38 FR 11449], Rule 3a11-1 was amended
specifically to include puts, calls,
straddles, and other rights to buy and
sell securities within the definition of
equity security. Rule 16a-6 [17 CFR
240.16a-6I requires the reporting of puts,
calls and similar rights whether or not
such securities are issued by a

Generally, aput is a contract giving its holder
the right to sell a fixed amount of securities within a
specified period at a set price. A call is a similar
arrangement conferring the right to purchase
securities. Exchange traded options are essentially
put and call contracts.

registered company since the ownership
of such rights may have a real impact on
the insider's beneficial ownership of the
security to which the right relates.3 4 It
must be emphasized that the reporting
provisions of Section 16(a) relate not
only to purchases and sales of
securities, but also to changes in their
beneficial ownership. The acquisition or
disposition of a put, call or other right or
obligation to sell an equity security of a
registered company not only effects a
change in the insider's beneficial
ownership of the right, but it also gives
rise to derivative right with respect to
the beneficial ownership of the
underlying security.

(22) Question: Must an insider report
the acquisition of a stock appreciation
right?

Answer. Yes. A stock-appreciation
right ("SAR") is a form of deferred
incentive compensation, generally
granted pursuant to a plan adopted for
the benefit of key employees. In
practice, a key employee is granted a
number of SAR units representing an
equal number of shares of a company's
common stock. When the employee
exercises a SAR, the company pays him
an amount equal to the appreciationin
market value of the number of shares
subject to the SAR for the period
between the. date of grant and the date
of exercise. This amount may be paid or"settled" in cash or stock, or a
combination of both, usually at the
discretion of a committee administering
the plan. The grant of a SAR may be
coupled with the grant of a stock option,
in which case the SAR units are
generally awarded in an' amount equal
to the number of shares subject to the
option. Exercise of any portion of the
stock option or the SARs results in a
corresponding reduction in the number
of shares or SAR units remaining subject
to exercise. An award in this form is
often referred to as a "tandem grant."

The stock appreciation right m its
various forms has posed important
interpretive questions under both
Sections 16(a) and 16(b). It is generally
agreed, for. example, that the acquisition
of a SAR which may be settled in stock
creates the kind of derivative -right in an
equity security which must be'reported
as a change in beneficial ownership
pursuant to Rule 16a-1. There has been
a broad difference of view, however,
with respect to the obligation to report
the acquisition of a SAR exercisable
only for cash. Although such an
instrument would not seem to represent
a direct claim on the equity securities of
a company, its cash settlement has been
viewed by some as a simultaneous

3
1Read discussion of Rule 16a-6, mifr.

purchase and sale of the related
common stock, a theory which would
suggest the applicability of both the
reporting and the liability provisions of
Section 16 of the Exchange Act. 33

Indeed, the very nature of the stock
appreciation right as an instrument
falling within the definition of "equity
security" has been controversial, and
although this question has been touched
upon by at least three courts, as yet
there is no clear judicial statement as to
whether a stock appreciation right Is an
equity security for purposes of Section
16(b).3s

These, and other issues were a source
of genuine concern to many who wished
to use the stock appreciation right
concept as a part of their employee
benefit programs. The stock
apprecidtion right appeared to be a
valuable new tool for employee
compensation, but its use raised novel
concerns under Section 10. The
Commission recognized the legitimacy
of these concerns and, in 1970, amended
Rule 16b-3 to provide an exemption for
.the transactions necessary to implement
a plan involving stock appreciation
rights, that is, the acquisition and
disposition of.the rights by employee
participants as well as the cash
settlement of rights pursuant to the
terms of the plan.31 The 6xemption Is
subject to a number of conditions which
are intended to guard against the abuse
of inside information. The amendment
does not attempt to resolve the
troublesome legal issues posed by the
stock appreciation right; it simply
exempts the transactions required to
effectuate stock appreciation right plans
without addressing the legal
implications of the transaction
themselves under Section 16 of the
Exchange Act. s

(23) Question: Are debt securities
which are convertible into 'the common
stbck of an issuer considered to be.equity securities" within the meaning
of Section 3(a)(11) of the Exchange Act?

3See footnote 108, infra.
361d.
31See Securities Exchange Act Release No. 13097

(December 22,1976) 14Z FR 755].
"Iln the 1976 release, the Commission observed

that Its "action in revising Rule lob-a In order to
provide a 'safe harbor' for certain transactions In
stock appreciation rights should not be construed as
a statement by it that SAR transactions which do
not satisfy the conditions of the rule necessarily are
subject to Section 10(b). In this regard, the
Commission wishes to emphasize that because of
the unsettled legal status of stock appreciation
rights under Section 16, It Is expressing no view as
to the applicability of that section to transactions In
stock appreciation rights that are outside the scope
of Rule 16b-.3, and no inference In that connection
should be drawn from the Commission's actions
today."
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A swer. Yes.as However, the purchase
- of over 10 percent of a class of non-

registered securities by itself will not
subject a person to the requirements of
Section 16(a). In order for Section 16(a)
to apply, a person must be the beneficial
owner of over 10 percent of a class of
equity security registered under Section
12 or an officer or director of the issuer
of such security. Once a person acquires
this status, he must report ownership of
convertible securities which are not
themselves registered under Section 12.
If, however, the convertible securities
are registered, a person owning more
than 10 percent thereof would be
required to report his ownership of the
convertibles, even though the common
stock which could be acquired upon
conversion represents less than 10
percent of the class of common stock
outstanding.

(24) Question: Should ownership
reports be filed 'with respect to limited
partnership interests which are
registered under Section 12, even though
they are not publicly traded?

Answen Yes. Limited partnership
interests are considered to be equity
securities. General partners of a limited
partnership are deemed to perform
functions corresponding to those of
directors and officers. Thus, a person
owning more than 10 percent of a class
of such interests and the general
partners should file the requisite reports.

F Definition of Exempted Security

Section 3(a)(12) of the Exchange Act
exempts certain specified securities
from some or all of the statute's
provisions, including Section 16. Among
those securities exempted are
obligations of the.United States, certain
mumcipal bonds, interests m bank-
maintained trust funds, and securities
issued m connection with certain
employee benefit plans. In addition, the
Commission has exempted by rule
certain other securities from the
Exchange Act's requirements, again
including Section 16. These exemptive
rules generally cover mortgages sold by
the Federal Home Loan Mortgage
Corporation;4a securitfes substantially
guaranteed-by the states;4 and
securities of -foreign issuers.' 2

(25) Question:Are registered
securities issued by foreign companies
exemptfrom the operation of Section
16?

-Answer Yes, if the provisions of Rule
3a12-3, promulgated under the Exchange

"See Securities Exchange Act Release No.S202
(December 6,1967) [32 FR 18063] and footnote 57.

"117 CFR 240.3a12-1].
[17 CFR 240.3a12-2].

"[17 CFR 240.3a12-31.

Act, are met. The rule cannot be relied
upon if (1) more than 50 percent of the
outstanding voting securities of the
issuer are held of record either directly
or through voting trust certificates or
depository receipts by residents of the
United States, and (2) the business of
such issuer is administered principally
m the United States or if 50 percent or
more of the members of the issuer's
board of directors are residents of the
United States.

G. Section 12
Section 12(b) of the Exchange Act

provides that a company may register or
list a security on a national securities
exchange by filing an application with
the exchange and duplicate originals of
that application with the Commission.
The application must contain the
disclosures required by Section 12(b)(1]
of the statute. In addition, the company
and the security must meet the
individual exchange requirements for
listing. Once the exchange certifies to
the Commission that the security has
been approved for listing and
registration, the registration becomes
effective thirty days after the receipt of
such certification by the Commission or
within such shorter period of time as the
Commission may determine by order.
Accordingly, the provisions of Section
16(a) and 16(b) become operative for
insiders on the effective date of the
registration.

Section 12(g) of the Exchange Act, on
the other hand, provides for the
mandatory registration of the equity
securities of compames of a certain
size.43 Section 1(g) requires that any
company with total assets exceeding
$1,000,000 and a class of equity security
held by 500 or more persons must file a
registration statement with the
Commission to register such equity
securlty.",The information disclosed in
this registration statement is
comparable to that required for
registration under Section 12(b). The
registration statement becomes effective

4Of course. an Issuermay at any time voluntarily
register a class of equity security under Section
12[g) even lit has not reached the specified size.
(See Section 12(gj(1)[B)). Voluntary registration may
be motivated by any number of practical
considerations, such as broadening the market for
an Issuer's securities through more regular
distribution of Information. Or an Issuer may choose
to register to accomplish a related objective. For
example; in order to elect to be regulated as a
business development company. an Issuer must
register a class of its equity securities under Section
12. (See Section 54 of the Small Business Incentive
Act of 1980) (15 U.S.C. 80a-53].

Section 12(g)(2) of the Exchange Act provides
varying types of exemptions from the registration
provisions of Section 12(g) for specific classes of
issuers (e.g.. cooperative organizations and
insurance companies).

sixty days after filing, or within such
shorter period as the Comnussion may
direct. As with Section 12(b)
registration. the mandates of Section 16
become operative on the effective date
of the registration statement.

(26) Question: A company recently
completed its first public offering
registered under the Securities Act of
1933. As a result it files periodic reports
with the Comnumssion pursuant to
Section 15(d) of the Exchange Act. At
the end of its fiscal year, its assets total
$900,000 and it has over 600 common
shareholders. Are the company's
officers and directors subject to Section
16 of the Exchange Act?

Answer No. Since the company does
not have S1,000,000 m assets, it is not
required to register its common stock
under Section 12(g). Until the company's
common stock or other class of equity
security is registered under Section 12(b]
or 12(g), the insiders are not subject to
Section 16.4

(27) Question: If the same company
were to listits securities on a national
securities exchange, would the insiders
be subject to Section 16?

Answer Yes. A class of equity
securities is now listed on a national
securities exchange and registered
pursuant to Section 12(b). Section 16
applies to all insiders of companies with
a class of equity'security registered
under Section 12. and its obligations
attach as soon as registration becomes
effective.'8

II. Interpretations Relating to the
Commission's Rules Under Section 16(a)
A. Rule 16o-1 117 CFR 240.16a-j

Rule 16a-1 implements the statutory
reporting requirement by establishing
Form 347 for initial reports of securities
beneficially owned by insiders and
Form 445 for statements of subsequent
changes m such beneficial ownership. 49

- 5Letter re SuperorPac kig Company dated
January 13.1978.

"However. Rule 16a-(d) [17 CFR 240.16a-(d]l
requires that certain transactions which occured
prior to registration under Section 12 must be
reported pursuant to Section 16(a) afterregistration
becomes effective.

'A Form 3 must be fmed within 10 days after the
occurrence of the event which requires themling of
the form.

"A Form 4 must be filed within 10 days after the
close of the month In which a change in beeiecial
ownership o( the securities of.the Issuer has
occurred.

"At one time. different forms were required tobe
filed by Insiders under each of the relevant statutes:.
Forms 4. 5 and 6 under the Securities Exchange Act
of 1934: Forms U-17-1 and U-17-2 under the Public
Utility Holding Company Act of 1933; and Forms N-
30F-1 and N-30F-2 under the Investment Company
Act of 1940. These forms were consolidated into

Continued
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(28) Question: Are there any
provisions under Section 16 which
would permit an insider to file a late
ownership report?

Answer: No. The reporting provisions
of Section 16(a) are designed to insure
prompt disclosure of insider holdings.
There are no provisions in the Exchange
Act, or the rules, permitting an
extension of time for filing an ownership
report. However, instruction 15 to Form
3 and instructi6n 17 to Form 4 allow the
reports to be filed and signed by an
age'nct on behalf of the reporting person,
provided thauthority for such an
arrangement is furmshed to the
Commission.

Illustration: A director of a registered
comjpany purchases shares of the
company's common stock and
immediately leaves the country on a
month long business trip.

Interpretation: The director is still
required to arrange for the filing of a
Form 4 within the time prescribed,
notwithstanding the fact that he is
abroad.

(29) Question: Must a person selected
tb become an officer or director of a
registered company file an initial
ownership report on Form 3, within the
time prescribed, even though he,
beneficially owns no securities of the
company?

Answer: Yes. The purpose of this
report is simply to indicate the status of
the insider's holdings at the time he
becomes subject to Section 16(a). The
fact that he owns no securities does ndt
eliminate the filing requirement.

(30) Question: Should the officers and
directors of a registered company file an
additional Form 3 report when the
company registers a new class of equity
security under Section 12(g)?

Answer: No. The purpose of filing the
Form 3 report is to determine and
disclose the holdings of officers,
directors and certain beneficial owners
of registered compames at the time such
persons become subject to Section 16(a).
Since the officers and directors are
already subject to the reporting
requirements of Section 16(a), they do
not need to file an additional Form 3
report for the newly registered class of
equity security. Of course, an insider
who acquires shares of the new class
would be required to file a report on
Form 4 disclosing the amount of
securities acquired.

Illustration: In a proposed corporate
reorgamzation, Company B will become
a wholly-owned subsidiary of newly-
formed Company A. To effect the
reorganizatior Company B will merge

Forms 3 and 4 in Securities Exchange Act Release
No. 6487 (March 9. 1961) [26 FR 2465J.

into a wholly-owned subsidiary of
Company A and, upon the effective date
of the merger, each outstanding share of
common stock of Company B will be
automatically converted into one share
of common stock of Company A. For a
number of yearsi the common stock of
Company B has been registered
pursuant to Section 12 of the Exchange
Act. Company A will file a registration
statement at the time of the merger to
register its own common stock pursuant
to Section 12.

Interpretation: Former insiders of
Company B, who have now become
insiders of Company A, need not file
initial statements of beneficial
ownership on Form 3 to reflect their new
interest in Company A, inasmuch as
Company A is the successor corporation
of Company B. However, in the interest
of ownership reporting continuity, the
initial filing on Form 4 by an insider
reporting a change in his ownership of
Company A equity securities should
reflect the fact that Company A is the
successor issuer to Company B for
purposes of filings-under Section 16(a).

(31) Question: The Vice President of
Finance of a registered company is
selected to fill a vacancy on the
company's Board of Directors. Must he
file an additional Form 3 report showing
his change in status?

Answe .No. The newly selected
director is already subject to the
reporting requirements of Section 16(a)
since he is an officer of the company,
and-no additional filing is required to
indicate his change of status.

(32) Question: A company's ommon
stock is listed on three national
securities exchanges. Must insiders file
copies of Forms 3 and 4 with each
exchange as well as with the
Commission, in order to satisfy the
requmrement6 of Section 16(a)?

Answer: No. Rule 16a-1(c) allowa an
issuer listed on more than one exchange
to designate which exchange will
receive the reports required to be filed
under 16(a). However, if no designation
is made, ownership reports must be filed
with each national securities exchange
on which an equity security of the issuer
is listed.

(33) Question: Must a person who
becomes an officer or director of a
registered company report changes in
his beneficial ownership which occurred
prior to his assuming that status?

Answer: Yes. When he becomes an
officer or director he files a Form 3; in
addition, he must file a Form 4 with
respect to any subsequent purchase or
sale. In his first Form 4, the insider must
report all prior purchases or sales that
occurred within the preceding six
months even though they were effected

before he became an officer or director.
Transactions which occur outside of this
six month period need not be reported.
The purpose of this requirement Is to
provide disclosure with respect to all
transactions which may be subject to
the recovery provisions of-Section
16(b).50

Illustration: On May 1, an employee
purchases stock of his registered
company on a national securities
exchange. Thereafter, on June 30, he
becomes an officer of the company and
files his Form 3 within 10 days. On
September 15, he acquires additional
shares of the company under art
employee benefit plan and prepares to
file his first Form 4.

Interpretation: The officer's May I
purchase should be included In his first
Form 4 report.

(34) Question: Should directors and
officers of an issuer report changes in
their beneficial ownership of equity
securities of such issuer which occur
prior to the issuer's first registration of
an equity security under Section 12 but
withiitsix months of an otherwise
reportable transaction?

Answer: Yes. Pursuant to Rule 10a-
1(d) [17 CFR 240.16a-l(d)], directors and
officers are required to report in their
initial Form 4 all changes of beneficial
ownership which occur within six
months prior to the date of the
transaction which required the filing of
the form.

Illustration: On January 3, a non-'
registered company sells 1,000 shares of
its common stock to one of Its directors.
On April 9, the ,company's common
stock is registered under Section 12(g)
and the director files his Form 3, From
May 15 through May 28, the director
acquires an additional 5,000 shares of
the common stock in a series of private
transactions.

Interpretation: The first Form 4 report
is triggered by the purchase of the
common stock on May 1s Accordingly,
the director would have to report all his
transactions in the company's common

50Securitles Exchange Act Release No. 0091
(September 18,1969) (34 FR 15240). Soo also Adler v.
Klawans, 172 F. Supp. 502 (S.DN.Y, 1958), afr~d, 207
F.2d 840 (2d Cir. 19W, Blau v. Allen, 103 F. Supp. 702
(S.D.N.Y. 1958). In both cases the courts hold that
for purposes of Section 16(b), a purchase of an
equity security made before a person becomes a
director or officer of a registered company may be
matched with a sale within 6 months, at a time
when such person is a director or officer of the
issuer.

,It should be noted that while directors and
officers are subject to the requirements of Section 10
for certain transactions occurring before becoming
directors and officers, there is no corresponding
requirement for 10 percent beneficial owners. See
footnote 32, supra.
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stock winch occured since the preceding
November15.

(35) Question: If a person ceases to be
a director or officer of a registered
company or if his company ceases to be
a registered company, does he have any
obligation to report changes in his
beneficial ownership which occur
following termination of his office or of
the company's status as a registered
company?

Answer:. Yes. Rule 16a-l(e) requires
that such person report any change in
beneficial ownership winch occurs on or
after the date he ceases to be an officer
or director, if such change occurs within
six months of any other change prior to
that date. 5i Under the rule the same
result would obtain were the company
to te'rminate its registered status. The-
rule provides, in effect, that the last
reportable transaction occurring while a
person is an officer or director, or while
the company still has an equity security
registered, establishes the time from
winch the six month period is
measured.52  

-

B. Rule 16a-2 [17 CFR 240.16a-21

Rule 16a-2 sets out standards to help
determine whether a person is the
beneficial owner, directly or indirectly,
of more than 10 percent-of a class of
equity security for purposes of Section
16(a).

(36) Question: Where a company has
two series of registered preferred stock
outstanding, differing only with respect
to dividend rate and redemption price, is
each series considered a separate
"class" of securityfor the 10 percent
computation?s

Answer- No. Securities with
substantially similar characteristics are
generally considered to constitute one
class, even though they may confer
slightly different ancillary privileges.
Accordingly, a person who owns over 10
percent of one such series, but less than
10 percent of both series'combined, is
not subject to Secton 16(a].54

(37) Question: In determining whether
aperson is the beneficial owner of more

5'Letter to Michael J. Halloran, Esq. dated May
30, 1980 and letter re Biospherncs, Ina dated
October 2,1975.

52See Feder v. Martin Marietta Corp, 408 F.2d
260 (2d Cir. 1969), ceu. denied, 396 U.S. 1036 (1970).
where the United States Court of Appeals for the
Second Circuit held that Section 16(b] liability arose
if a director who had purchased shares of a
company while he was a director sold them at any
time within 6 months after the purchase even though
he had in the interim resigned as a director.

5 Section 12(g](5) defines the term "class" as:
all securities of an issuer which are of

substantially similar character and the holders of
which enjoy substantially similar rights and
privileges:'

*4Elerin v. Massachusetts Mutual Life Insurance
Company. 270 F.2d 259 (2d Cir. 1959).

than 10 percent of a class of securities,
is the base the number of shares
outstanding, excluding the number of
shares held by or for the account of the
issuer or its subsidiaries?

Answer Yes.
Illustration: A registered company has

2,000,000 shares of authorized common
stock. There are 1,100,000 shares
outstanding, of which the cbmpany's
subsidiary holds 100,000 shares.

Interpretation: A person owning
99,000 shares of the company would not
be considered a'10 percent holder since
such person would own only 9.9 percent
of the class (99,000-1,000,000).

(38] Question: Are substantial
stockholders charged with the
responsibility of knowing exactly how
many shares a company has outstanding,,
at any particular time?

Answer No. The Commission realizes
that an issuer may engage in numerous
transactions involving its securities,
with the result that the total amount of
securities outstanding may fluctuate.
Even major shareholders may not be
aware of these changes on a timely
basis. In recognition of this fact, Rule
16a-2 provides that a person acting in
good faith may rely on the information
contained in the latest consolidated
financial statement in a registration
statement or annual report filed with the
Commission in determining the amount
of a class outstanding.

Illustration: Assume that the
registered company referred to in the
above illustration acquires 19,000 shares
of its stock in the open market. The
person owning 99,000 shares, who has
-no knowledge of the issuer's purchase,
becomes a beneficial owner of more
than 10 percent. Unaware of tis fact, he
does not rile an initial report on Form 3.

Interpretation: Absent actual
knowledge, this person would not be
deemed to be irr violation of the
reporting requirements of Sectio'n 16(a).
However, he must report no later than
10 days after the close of the month in
which the company's annual report on
Form 10-K is filed with the Commission
indicating the reduced amount of stock
outstanding or such earlier time when he
obtains knowledge of such reduction.

(39) Question: Are securities issuable
pursuant to the exercise of warrants or a
conversion privilege excluded from the
10 percent class computation?

Answer No. Rule 16a-2(b) provides
that for purposes of determining
whether a person is a beneficial owner
of more than 10 percent of any class of
equity security he shall be deemed to be
the beneficial owner of securities which

"'Securities Exchange Act Release.No. 7667
(August 3,1965) 130 FR 9878.,

he has the right toracquire through the
exercise of presently exercisable
options, warrants, or rights, or through
the conversion of presently convertible
securities. Securities subject to such
options, warrants, rights or conversion
privileges, held by such person, are
deemed outstanding for the purpose of
computing the percentage of the class
owned by him, but are not deemed
outstanding for the purpose of
computing the percentage of the class
owned by any other person."

Illustiation: An individual owns-
10,000 shares of common stock and
$90,000 principal amount (of a total
outstanding principal amount of
$1,000,000] of debentures winch are
presently convertible into 50,000 shares
of common stock of a registered
company. That company currently has
700,000 shares of common stock
outstanding.

Interpretation: Since this individual
would be deemed to own only 60,000
shares of the total 750,000 shares winch
wyould be outstanding in the event of his
conversion, he would not be considered
a 10 percent beneficial owner of the
.common stock.

(40) Question: Are ownership reports
required for persons owning in excess of
10 percent of a class of registered
security which is convertible into less
than 10 percent of a class of equity
security?

Answer: Yes. The staff is of the view
that the statute requires reports to be
filed by persons holding more.than 10
percent of a class of any registered
security which is convertible into an
equity security. The same result would
obtain where a person held more than
10 percent of a registered class of
warrants exercisable for shards of
common stock of the company.57

Illustration: A person owns 8 percent
of a class of presently exercisable
warrants and 15 percent of a class of
presently convertible debentures, both
of which are registered on a national
securities exchange. Upon exercise and
conversion, he would own
approximately 6 percent of the
outstanding common stock.

•.Securities Exchange Act Release No. 832 (June
6,1968)133 FR 87741.

"'The United States Court of Appeals for the
Second Circuit has stated In ChemicalFund v.
Xerox Co-p. 377 F.2d 107 (zd Cir. 1M7]. that a class
of registered securities which Is convertible into
equity securities of the issuer should not be
considered a separate class of equity security for
purposes of determining liability for short-swing
profits under Section 16(b). In light of the diffenng
purposes of Section 160l() the staff does not believe
this decision to be determinative of the obligation to
file ownership reports under that section.
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Interpretation: NotWithstanding the
fact that in the event of exercise and
conversion this person would own less
than 10 percent of the common stock
outstanding, ownership reports are
required because such person owns
more than 10 percent of a class of a
registered equity security, i.e., the
convertible debentures. In the event
such debentures were not registered
under Section 12, no reports would be
required providedthe person is not
otherwise an insider. However,'if the
person is a director or officer of the
issuer, ownership information with
respect to all equity securities of the
issuer, whethbr registered or not, must
be reported.

C. Rule 16a-3 [17 CFR 240.16a-3]
Rule 16a-3 permits a person to include

a declaration in his ownership report
that the filing of such report is not to be
construed as an admission thatsuch
person is, for the purpose of Section 16
of the Act, the beneficial o-vner of
securities covered by the report.

(41) Question: Could Mr. Smith in
Question 5, supra, disclaimbeneficial
ownership with respect to the securities
held by the foundation?

Answer. Yes. In case of genuine
doubt, Mr. Smith can include such
holdings in his own ownership report
and in a footnote disclaim beneficial
ownership pursuant to Rule 16a--g.

D. Rule 16a-4 [17 CFR 240.16a-41

Rule 16a--4 provides an exemption
from the operation of both Sections 16(a)
and 16(b) for executors and
adnimistrators of various kinds of
estates for a limited period of twelve
months following their appointment.
Thereafter, ownership reports are
required under Section 16(a) and
liability dttaches under Section 16(b),
but only if the estate is a more than 10
percent beneficial owner of a registered
class of equity security.

-(42] Question: Should the executrix of
an estate which holds over 10 percent of
the equity securities of a registered
company, report estate transactions in
such securities occurring during the first
12 months of her appointment as
executrix?

Answer:. No. Rule 16a-4(a) states that
executors and administrators of the
estate of a decedent guardians and
committees for an incompetent, and
various administrators of the estates or
assets of others are exempt during the
first twelve months of their
administration from the duties and
liabilities inposed by Section 16(a) and
Section 16(b).

Illustration: On January 1, a person is
appointed the executrix of the estate of

a decedent who, at the time of his death,
was a director of a registered company.
The only securities held by the estate
are 100,000 shares of the common stock
of the company, which is equal to 10.1
percent of the common stock
outstanding. On February 1, the
executrix sells 20,000 of these shares in
order to pay some expenses.

Interpretation: The executrix if not
required to report this transaction since
it occurred within twelve months of her
appointment.5"

(43) Question: Must a registered
company report repurchases'of its own
equity securities pursuant to Section
16(a)?

Answer. No. Issuer repurchases are
exempt from the application of Sections
16(a) and _16() by virtue of Rule 16a-4s9

E. Rule 16a-5 [17 CFR 240.16a-5]
Purchases and sales by odd-lot

dealers insofar as such transactions are
reasonably necessary in the ordinary
course of their business are exempt from
Section 16 of the Exchange Act pursuant
to Rule 16a-5. Odd-lot dealers perform
the fidictibn of purchasing and selling
securities in amounts less than the
exchange unit of trading, usually 100
shares. Since odd-lot dealersmust
accept every order transmitted, 60 their

-transactions in odd-lots and adjustment
of their inventory positions caused by
such transactions do not ordinarily
provide an opportunity for speculative
abuse. It should be noted that any
personwho properly performs the
functions of an odd-lot dealer would be
entitled to the exemption provided by

--the rule.
(44) Question: Is a specialist on a

national securities exchange exempt
from the operation of Section 16 when
trading in odd-lots, even though he may
be an officer, director or 10 percent
beneficial owner of the company whose
securities are involved?

Answer:. Yes. The specialist executes
odd-lot orders in addition to his primary
responsibility to maintain an orderly
roundlot market, and thus he is also
considered to be an odd-lot dealer.

"8It should be emphasized that even after the
twelve month grace period has elapsed, the
executrix would be subject to the provisions of
Section 16 only if the estate were a 10 percent
beneficial owner of a class of equity security
registered under Section 12. In such a situation
ownership reports are required to be filed by the
executrix.

T9lmposition of the short-swing profit recovery
provisions of Section 16[b) would be incongruous in
this context. since the company would owe any
profit to itself.

'That ic. the odd-lot dealer must always buy
when a customer wants to sell, andsell when a

'customer wants to bu3, at the first possible
opportunity following receipt of an order.

(45] Question: Can persons acting In
their capacity as odd-lot dealers ever be
.subject to Section 16 when trading?

Answer:. Yes. The exemption does not
apply to transactions by an odd-lot
dealer which involve his taking a
position on the long or short side in
excess of that necessary to transact his
odd-lot business. An odd-lot dealer who
takes a position not reasonably related
to his odd-lot business may be subject to
all the requirements of Section 10.

F. Rule 16a-6 117 CFR 240.16a-6]

Rule 16a-6 requires the reporting of
certain transactions occurring in
connection with puts, calls, options and
similar rights. However, the acquisition,
expiration, surrender to the Ibsuer, or
cancellation of any non-transferable
stock option or stock appreciation right
issued under an employee benefit plan
which meets the conditions of Rule lob-
3 is exempt from reporting by virtue of
paragraph (c) of the rule. For purposes of
this release, employee benefit plans
which do not meet the conditions of
Rule 16b-3 sl may be termed "non-
complying plans."

(46] Question: Are non-transferable
options ornghts granted to an employee
under a plan wich does not meet the
conditions of Rule lob-3 required to be
reported pursuant to Section 16(a)?

Answer Yes. Rule 16a-B requires the
reporting of the grant, acquisition, or
disposition of any put, call, option or
similar right on the ground that such a
transaction involves a change In the
beneficial ownership of the equity
.,security to which the right relates.

The transferability or non-
transferability of the right itself is
unimportant in this context since the
recipient acquires or disposes of the
same beneficial interest inthe
underlying equity security In either case.

(47) Question: Should the award of a
stock option granted in tandem with a
SAR 62 under a non-complying plan be
reported by an insider?

Answer: Yes. If currently exercisable
the option and SAR shares should be
reported witiun 10 days after the end of
the month in which they are granted;
both should be reported even if the SAR
is exercisable only for cash. In the event
they are not exercisable until sometime
in the future, the award should be
reported for the month in which they
become exercisable. Of course, if the

1Rule 16b-3 provides an exemption from the
liability provisions of Section 10(b) of the Exchange
Act for certain transactions involving acquisitions
and dispositions of securities by participants tunder
employee benefit plans which meet the conditions
specified in the rule.

'See discussion of SARs In Question 22, sapra.
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plan meets the requirements of 16b-3,
the acquisition of the option and SAR is
exempt from the liability and reporting
provisions of Section 16 by virtue of that
rule and-Rule 16a-6(c).

(48) Question: Under a non-complying
plan, an insider receives an award of the-
right to acquire shares of his registered
company, exercisable only at the time of
his retirement. When must the employee
report the award?

Answer. At the time the right becomes _
.exercisable.

(49] Question: A registered company
grants a stock bonus award to an
insider. The bonus shares are subject to
a repurchase option, exercisable only if
the grantee's employment is terminated.
Should the employee report the award
on Form 4?

Answer Yes. A Form 4 should be filed
covering the stock granted to the insider.
The reporting date for the transaction
would be the date of the grant, and the
transaction should-be described as the
receipt of a stock bonus. Pursuant-to
Rule 16a-6, Note 1, the, company's
repurchase option need not be reported
by the insider until itas exercisable.

Upon termination of employment, the
grantee should file a Form 4 reporting
the company's repurchase option
provided that other reportable changes
in the insider's beneficial ownership
occurred within the six months
preceding such terminations The
termination of the clompany's
repurchase option need not be reported
if such option lapses without ever
having been exercised.

(50) Question: Where an insider
("lender") loans equity securities of his
registered company to a brokerage firm.
("borrower"), which of the following
events requires the lender to file a report
on Form 4?

(a) The initial loan of the securities to
the borrower;,

(b) The transfer of record ownership
of the securities from the lender to the
borrower (or its nominee];

(c) A disposition of the borrowed
securities, by loan or sale, by the
borrower prior to the return of an

* equivalent amount of such securities to
the lender;, and

(d) A purchase by the lender of
replacement securities in the event of a
default by the borrower.

Answer. The lender is not required to
report the actual loan of securities to the
borrower, nor the. transfer of record
ownership." Similarly, no report is

63Letters re Itel Corporation dated May 16,1978
and Amdahl Corp. dated January 19.1977.

"The staffhas long held the view that neither a
bona fide pledge nor a loan of securities is a
reportable-event pursuant to the requirements of

required when there is a sale of such
securities by the brokerage firm, so long
as the loan is not in default; nor would a
loan made by the borrower through
failure to return the borrowed securities
and the subsequent purchase by the
lender of replacement securities would
be reported on Form 4.

(51) Question: Is the right to acquire
securities to be obtained in connection
with a merger, a right to buy securities
within the meaning of Rule 16a-6?

Answer: No.
Illustration: The shareholders of two

otherwise unrelated companies agree to
merge. Pursuant to the merger
agreement, shares of common stock of
the acquiring registered company are to
be.exchanged for the common stock of
the other company. One person is a
director and stockholder of both
companies.

Interpretation: The common director
need not report his right to acquire
shares of the registered company in the
merger. Of course, his acquisition of
common stock upon completion of the
merger must be reported.

(52) Question: "A" acquires a
currently exercisable option to purchase
15 percent of the outstanding common
stock of a registered company from "B".
Must this transaction be reported under
Section 16(a)?

Answer "A" is required to report the
acquisition of beneficial ownerslup of 15
percent of the outstanding common
stock of the registered company. "B" Is
required to report the granting of the
option as a change in his beneficial
ownership. Both/'A" and "B" have a
sufficient interest in the securities to be
considered beneficial owners under

Section 16(a) of the Exchange Act. This position Is
grounded on the belief that the vast majority of such
transactions are not subterfuges for sales, but rather
straightforward commercial transactions which
contemplate payment of the loan and the return of
the pledged or borrowed securities to their owner,
with no consequent change In his beneficial"
ownership for purposes of Section 16(a). Recently.
the United States Supreme Court has ruled In Rubin
v. UnitedStates, 49 U.S.LW. 4103 OJanuary 21, I9).
that the pledge of stock to a bank as collateral for a
loan Is an "offer" or "sale" of a security under
Section 17(a) of the Securities Act of 1933. The staff
has carefully examined the Rubin opinion In light of
Its administrative practice not to require the
reporting of bona-fide pledges and loans of
securities. In brief, the staff notes that Rubin deals
essentially with Issues arising largely under the
Securities Act of 1933. Rubin does not address the
Impadt of a pledge or loan n the context of the
prohibition against Insider trading found In Section
16(b) of the Exchange Act. nor does the opinion
treat the effect of such arrangements with respect to
the disclosure system established by Section 26(a).
Given the different statutory objectives, the staff
does not regard the Rubin decision as disposiive
for reports filed under Section 16[al. Accordingly.
the staff will adhere to its position that bona.fide
pledges and loans of securities need not be reported
as changes in beneficial ownership.

Section 16(a). If "A" is not already filing
reports as an insider, his report will be
filed on Form 3.

In the event the option expires or is
cancelled, without "A" exercising his
right to buy, both "A" and "B" would be
required to report the expiration or
cancellation of the option as a change in
their beneficial ownership, and "A"
would no longer be deemed a beneficial
owner of the securities underlying the
option.kf the option were exercised, "A"
would be required to report the
purchase of the shares and 'B" would
report their sale on Form 4. "B" would
no longer be deemed to be a beneficial
owner of the securities.6s

(53) Question: Is the acquisition of a
currently exercisable right to purchase
shares of a registered company for a 30
day period the "acquisition * * * of a
presently exercisable * * call, option
or other right * * to buy securities"
which is reportable pursuant to Rule
16a.6?96

Answer: Yes. However, reporting
would not be required if the provisions
of paragraph Cc) of Rule 16a-6 are
satisfied.6

(54) Question: Is the acquisition of an
exchange traded option or other type of
put or call option by an insider exempt
from reporting byvirtue of Rule 16a-
6[c)?

Answer: No. Rule 16a-6(c is only
available for non-transferable stock
options and stock appreciation rights
issued in connection with certain -
employee benefit plans that satisfy the
conditions of Rule 16b-3." Accordingly,
an insider would be required t6 report
the acquisition of the exchange tradecl
or other type of option on Form 4.

(55) Question: Must an insider report
the grant of performance units under a
performance share plan 9 that meets the
conditions of Rule 16b-3?

0 Securities Exchange Act ReleaseNo.g499
(February 23.1972) [37 FR 43291.

"For consideration of the question whether the
30 day right to purchase shares is an"option.
warrant. or right- within the meaning of Rule 16b-3,
see the discussion of Rule 16b-3, infra.

"Rube 16a-6(c) provides that an ownership report
need not be filed with respept to the acquisition
expiration, surrender to the Issuer, or cancellation
of any non-transferable stock option or stock
appreciation right granted pursuant to a plan that
meets the conditions of Rule 16b-3.
"Rule 16a-4[c). of course, exempts only

transactions In the nghts. or ancillary securities.
Acquisitions of the underlying or prinpal securities
must be reported under Section l6(a).

"In general these plans call for the grant of
accounting units or performance shares which
entitle participants to payments contingent upon the
attainment of pre-established employment
performance objectives set over the award pericd
typically three or more years. The payment value of
each unit earned Is equal to the current market

CenLnued
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Answer. No. However, the acqtusition
of common stock m satisfaction of the
performance units would be reportable
under Section 16(a) even though
exempted from Section 16(b) by Rule
16b-3.

Illustration: A registered company
adopts a performance share plan. The
plan provides for the granting of awards
to participants in the form.of
performance units, butt no payments will
be made on account of such-awards
until after the end of a four-year award
period. At the end of an award period,
participants become entitled to receive,
based on their performance units,
payments in cash and/or common stock
of the company, in amounts related to
the average annual growth of the
company's earnings per share during the
award period.

Interpretation: Assuming that the plan
satisfies all applicable provisions of
Rule 16b-3, an insider need not report
the acquisition of performance units by
virtue of paragraph Cc) of Rule 16a-6.

G. Rule 16a-7[17 CF? 240.16a-7]
Rule 16a-7 provides that persons

subject to the reporting requirements of
both Section 16(a) of the Exchange Act
as well as Section 17(a) of the Public
Utility Holding Company Act of 1935 or
Section 30(f) of the Investment Company
Act of 1940 may file a single ownership
report which will be deemed to be filed
under both Acts.

(56) Question: A director of a closed
end investment company, which is
registered under the Investment
CompanyAct of 1940, purchases stock
of his company which is listed on a
national securities exchange. His
purchase triggers reporting requirements
under both the Exchange Act and the
Investment Company Act. Must the
director file two, separate reports to
satisfy these requirements?

Answer: No. The filing of a single
ownership statement containing the
required information will be deemed to
satisfy the reporting obligation under
both Acts.

H. Rule 16a--8 [17 CFR 240.1a1-8]

Rule 16a-8 treats the filing of
ownership reports with respect to
situations where securities are held in
txust.

(57) Question: For purposes of Rule
16a-8(a), in determining whether a
person is part of the "immediate family"

value of a share of company stock at the end of the
award period, subject in some cases 4o a maximum
payment ceiling. Paymients are made at the end of
the award period in cash, stock, ora combination of
both, in the sole discretion of a disinterested
committee which administers the plan. Performance
shares are not transferable by a participant.

of the trustee, are factors such as age,
marital status, and the sharing of a
common household relevant?

Answer No. Rule 16a-8(e) specifically
defines the phrase "immediate family" 70
for purposes of the rule. The age, marital
status and household of a particular
person are not relevant to this
determination.

Jilustration The trustee of an
irrevocable personal trust is also a
directorofa registered company. he-
trust holds less than 10 percent of the
common stock of that company. The
sole beneficiary of the trust is the 35-
year old married daughter of the trustee,
who receives the income from the trust
until age 45 and then is entitled to the
corpus.

Interpretation: Since the beneficiary
of the trust is the daughter of the trustee,
she is considered part of his "immediate
family," despite her maturity, marital
status and presumed independence.
Accordingly, the trustee mustreport
trust transactions in the securities of the
registered company as though they were
his own.?i

(58] Question: An officer of a
registered company is the beneficiary of
an irrevocable trust which holds shares
of common stock of that company. The
officer has the right to vote the trust
shares but receives income from them
only in the discretion of an independent
trustee. Does the, officer have a vested
beneficial interest in the trust within thb
meaning of Rule 16a-8(a)(2)?

Answer: Yes. As already noted, the
term "beneficial ornership" of
securities has not been specifically
defined by the Commission for purposes
of Section 16. It is generally recognized,
however, that among the hallmarks of
beneficial ownership are the right to
control voting and.transfer; the right to
receive or control the disposition of
income; and the right to control
disposition of proceeds upon liquidation.
Not all of these characteristics need be
present in order for beneficial
ownership to exist. In this case, since
the insider may receive income from the
trust, and since he does have the right to

"0Rule 16a-8[e) defines an immediate family
memberas:

1. a son or daughter of the trustee, or a
descendant of either,

2. a stepsoror stepdaughter of the trustee,
3. the father or mother of the trustee, or an

ancestor of either.
4. a stepfather or stepmother of the trustee,
5. a spouse of the trustee.
For the purpose of determining whether any of the

foregoing relations exists, a legally adopted child of
a person shall be considered a child of such person
by blood.

"i Opinion of General Counsel. Securities
ExchangeAct Release No. 1965 (December 21.1938)
[11 FR 1O911.

vote the trust securities, it appears that
he receives benefits sufficient to
constitute him the beneficial owner of
securities held in the trust.72

(59) Question: An Insider establishes a
trust whose assets consist of shares of
his registered company. The solo
beneficiary of the trust is a person not
related to the insider, and the trustee Is
independent. The Insider retains the
power to remove the trustee without the
consent of the beneficiary. Would tie
insiderbe deemed the beneficial owner
of the trust shares?

Answer: Yes. 1 3
(60) Question: Employee benefit plans

of various types frequently provide for
the accumulation of Interests in
registered company shares by
partfcipating employees, Including
officers and directors. Many such plans
are based on a form of trust
arrangement, often with an independent
trustee, with the participants as
beneficiaries. Where the beneficial
interest in company common stock hold
by a plan trust for the accounts of
officers and directors does not exceed,
in the aggregate, 20 percent of the
market value of all securities held by the
trust, are officers and directors required
to report: (1) participant and company
contributions under the plan; (2) the
purchase by the trustee of the common
stock of the company for use in
connection with the plan (3) the
allocation of company stock to their
individual trust accounts; or (4) the
periodic vesting of rights to acquire the
common stock so allocated?74

Answer No.76 Such intra-plan
transactions are exempt from the
reporting requirements under Rule 16a-
8(b). However, a plan participant who Is
required to report changes In beneficial
ownership pursuant to Section 16(a)
must continue to file reports on Form 4
to disclose any other changes In his
beneficial ownership which occur
outside the plan. Each such report
should include, by footnote, a statement
as to the number of shares vested for
such individuals in the plan as shown by

12 Letter tolohn . Blake dated June 30,1071,
3 See Rule 16a-8(a)(3). [17 CFR 240,10a-8iuJ(3jj,

a See letters re The Pillsbury Company dated
June 17. 1981 and AssocatedMadson Conpanlos,
Inc. dated October27, 1980.

"Where a trust holds more than one class o
equity security of the same issuer, the aggregate
value oall classes of equity securities of the Issuer
held by the trust should be taken Into consileration
when computing the 20 percent threashhold
established In paragraph (b) of Rule 16a-. Further,
the exemption provided by Rule i6a-13(h) Is nut
"acquired or lost solely as a result of changes In the
value of the trust assets during any fiscal year or
during any time when there Is no transaction by the
trust in the securities otherwise subject to the
reporting requirements of Section 10(a)."



Federal Register [ Vol. 46, No. 190 1 Thursday, October 1, 1981 / Rules and Regulations

its latest annual report. The footnote
should also indicate that the information'
reflected therein does not include
securities which mayhave accure to
his account since the filing of the plan's
last report. Of course, actual
distributions of plan securities to insider
participants should be reported, n
accordance with Rule 16a-1. Finally,
should the plan itself become a 10
percent beneficial owner, the plan
would be reqiredto file its own reports
pursuant to'Rule 16a-8[c).

(61) Question Would the: existence of
a provision-m an employee plan.which
permits participants to reallocate their
contributions among the various funds
in the plan tleast once ayear affect the
availability of the 16a-4[b) exemption.

Answer-No. As long as the aggregate
market value ofireportable securities
allocated ta the accounts of officers and
directors represents less than.Z0 percent
of themarketvalue of all securiffes held
by the plan.Rule 16a-8(b) is available.

(62) Question: Assuming that a trust
does not meet the 20.percent test of Rule
16a-8(b), is the second sentence of that
rule available to provide an exemption
from reporting for officer and director
participants if the benefit plan provides
that the company, in its sole discretion,
can determine when distributions will,
be made except in the case of death,
disability or termination of employment?'

Answer. No. Rule16a-8[b) does
provide an additional exemption froom
reporting when the ownership,
acquisition, or disposition' of the'
securities by a trust i's made without the
settlor's or beneficiary's prior
approval. 761Here~however, the company
as settlor hasfull control over the
disposition of the securities heldby the
trust and, accordingly, Rule 16a-8(b) is
not available."

(63) Question: Would the answer to.
Question (64 be different if the
company didnothave anydiscretion
over distributions but the participant
had the right to withdraw his interestin
the trust after a period of'Uyears from
the time the shares were allocated tohis
account?-

Answer No. Here- thebeneficiaryhas
some control over the disposition of
securities.made by the trust Since the
plan contemplates withTrawals, by
participants prior to: actualtermination

7
6The-second'sentence-oFRul-lfa-8[blstates.

"Eixemption is lilewise-accordecI from section
16[a) with respect to-any'obligationwhic would
otherwise-be rmposed'sorelyby-reason of
ownership assettlor orbeneficiaryoFsecun'i-es
held m frust, wherethe ownership, acquisition, or
disposition, of suclsecurifiebsby the trustis made
without prior approval by the setlbr or
beneficiary."

'See letter re Quaker. Oats Companydated'April'
12,1973.

of employment, the exemption provided
by the second sentence of Rule 16a-8(b)
would not appear to be available78

(64) Question: Is there any provision
under Rule 16a:8(b) which would
exempt from reporting the actual
distribution of securities to insider
participants in a plan?

Answer. No. Actual distributions of
company stock are not exempt from
reporting and therefore such
acquisitions must be reported within the
time prescribed by Rule 1aa-1.79

(65) Question. Must a trust, and its
trustee, file separate reports' pursuant to
Section 16(a, ifthe trust holds spercent
of the outstanding common stock of a,
registered company and the trustee is an
insiderof the same company?

Answer. No.O
(66] Questior. Is i everapproprfate to'

file only one annual ownershipreport
covering all officer and director
participants in- a benefit plan?

Answer. Yes. The staff recognizes- that
the assembling and reporting of
transactions for individual insider
participants as frequently as on a
monthlybasis may require burdensome
and costly procedures. Accordingly, the
staff has interpreted the provisions of
Rule 16a-8(d) to provide partial, relief
from the reporting provisions of'Section
16(a) for officers, and directors who are
participants in a plan.8t Under this
interpretation, the plan trustee may file
a single annualreport naming the
insider participants, and showing the
dates, amounts and av&age price per
share of company securities attributable
to each officer and director for the
period2 Iftlus procedure is followed,

7 See letter re Dan. Kalmon 6&Quaitdated
November 29.197 It ou d benotad that i those
situations wher this exemptiorisapplicable, that
Is. wherethe settlor orbeneaciary hasno contral
over the ownership. acquisition or dispositioa ofthe
company's securities, partrcipants who are
otherwise required to-report changes In beneficial
ownership shooldincldeanotaton. omanyrempat
filed, of the numberof shares-vested to their
accounts under theplaa.as shownt by Its latest
annuaTreport and an Indication that such report
does not include securities which may'have been,
acquired since the lastplareport.

"Lelters re BuckormIh. dated'Aprl 30,161
and.Bufer Manufactunng Company dated February
5.1981.

5*Notwithstandng the factthat the definition or
the term "person" In Sectloo3(a][oJ does not
expressly include trusts, Ifthe trust were alO'
percent beneficial owner.both IL and theI trustee
woulithave to file separate ownership reports
reflecting such transactions. Letter re Caltron
Systems Inc. dated September 6.1973.

e0 Letters're Royal Crw n 'Cbff Co. dated ul'y3 ,
1974 and General Tire and Rubber Company cated
JanuaryE5,197a.

'*2 lshould be notect that'w trust' iwhr& Is aid'
percent stockholder may notavaitltself oFthrs
relief. Accordlnigry; ila trust owns more than,10
percent ofa, clas-of equltysecurlty of a registered
company, both the trustee and the trust vould have

individual ownership reports reflecting
interests accrued under the plan are not
required.

(67) Question.Is Rule 16a-8(d]
available to officer and director
participants in benefit plans that do not
provide for the establishment of a trust?

Answe r No. Rule 16a-8(d] permits
deferred reporting only forplan
securities held in trust.

llustrotfor: A registered company
adopts an employee benefit plan which
allows employees to make monthly
purchases of company common stuck on.
the openmarket through a broker', by
means of monthly payroll deductions.
Each month, a participant immediately
acquires full ownership of shares
purchased.for his or her account Shares
are held for the participant's account in
thename of the broker until deliveryis
requested by the participanL

Interpretation" Since ths plan does
not provide for the establishment of a
trust, Rulel6a-8(d is not available, and
officer and director participants must
file a Form 4 for each month rin wich
there is a changem beneficial
ownership resulting from participation
in the plan. Since the shares held by the
plan are segregated in a brokerage
account for the benefit of the
participant, and since thepartidpant
can vote the shares and obtain physical
possession of them, there is no-basis for
deferred reporting. 5

(68) Question: As a matter of
administrative convemence may the
committee administering abenefitplan
file the Form 4 report on behalf of all
participating officers and directors,
instead of the trustee?

Answer Yes.
(69) Question: Under the terms- ofa

retirement plan in use by a registered
company, participants are allowed to
reallocate contributions annually among
various funds in the trust and they are
entitled to vote the shares of company
common stock credited to their
accounts. However, participants are not
entitled to receive such shares-untA their
retirement, disability. death orother
termination of employment Is the
reporting exemption provided by Rule
16a-8(g)3) available to officer and
director participants in the plan?5

to report. on a regularbasm, the transactions of the
trust In the securities of the company Letter re The
Bendiv Corpa rttn dated August.10. 1972

"Letters re arthwwtEn er y, C on dated
September 8.1976: and The TawarCorpoarabizb
dated July2. IM

'Lettme~r 6aAm#G'aaroupAsafe
dated January Z4.1979 and Clarkson Industries, Ia
dated December 13

'As noted above. Rue 16a-8(bJ may also be
available to patfdpants in theplan irtlieheneicial

Canthned&

48159,;
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Answer: Yes. The mere pass-through
of voting rights to participants in a
pension or retirement plan, even when
coupled with the power to reallocate
contributions on an annual basis does
not change the primary emphasis of the
pension or retirement planA9 Since a
participant's interest remains
substantially indirect, Rule 16a-8(g)X3) is
available. 7

(70) Question: Would the existence of
withdrawal provisions in a plan
automatically destroy the availability of
Rule 16a-8(g)(3)?

Answer: No. If limited withdrawal
provisions are accompanied by the
imposition of significant penalties on the
participants, such provisions will not
automatically disqualify the plan from
being considered a "pension or
retirement plan." 88 Significant penalties
might consist of denying the participant
the right to participate in the plan for at
least a one-year period, 9 and/or
requiring the forfeiture of a substaiial
portion of the participant's interest in
the employer's contribution.9°

(71) Question: Is the rule available
where a participant can make

interest in company common stock held by the trust
for the account of statutory insiders does not
exceed, in the aggregate, 20 percent of the market
value of the securities having a readily
ascertainable market value held by the trust.

Although Rule lOa-8[b) technically provides only
an exemption from reporting changes in beneficial
ownership of securities held in trust, and Rule 16a-
S(gl(3) provides an exemption only for changes in an
insider's indirect interest in portfolio securities held
by certain types of plans, it is the staff's view that
all Intra-plan transactions are exempt from
reporting if either of these two provisions is
applicable.

"A "pension or retirement plan." within the
meaning of the rule. is one in which participants.
generally are not entitled to receive a distribution
until their retirement, death, or other termination of
employment.

"'For example, the staff is of the view that the
following are two indications of direct ownership:
(1) the ability to control or influence the timing and
amount of purchase or sale of securities for the plan;
and (2) the ability of a participant to withdraw his
vested interest In the plan without substantial
penalty.

"Even where the penalties are not significanl. the
reporting obligations may be deferred if the
administrators of the plan file annually a single
report pursuant to Rule 16a-8(d) which reflects the
beneficial interests of officer and director
participants In the company stock held by the plan.
Individual ownership reports which are otherwise
filed by participants should note their participation
in the plan.

"iLetter re Santa Anita Realty Enterprises, Inc.
dated May 30, 1980. A lesser period of time is not
sufficient: see letters re UnitedBank Corporation of
New York dated March 5,1981; Newhall Land and
Farming Company dated September 29, 190
Western Gear Corp. dated April 9. 1979; and
Heritage Communications, Inc. dated September 14,
1978.

9OWhile a 10 percent forfeiture is considered to be
substantial, a lesser percentage would not; see
letters re Harris Bankcorp, Inc. dated November 24,
1978 and Ex-Cell-O Corporation dated May 9, 1977.

withdrawals, without penalty, for
emergency and educationil purposes
subject to the approval of the committee
adminimstering the plan?

Answer: No. Withdrawal provisions of
any kind must be accompanied by
corresponding penalties.

(72) Question: Would a voluntary,
contributory employee benefit plan that
requires the establishment of a trust,
and allows the employee participant to
choose from different investment media,
be deemed a "business trust" within the
meamng of Rule 16a--8(g)f4)?

Answer: No. The term "business trust"
has been construed to mean a type of
business organization formed along the
lines of the common-law or
"Massachusetts trust," and which is
engaged in general commercial
enterprise. An employee benefit plan
would not normally be considered such
an entity, and the exemption provided
by Rule 16a-8[g)(4) would not be
available. s1

I Rule 160-9 [17 CFR 240.16a-9]
Rule 16a-9 provides a temporary

exemption or, more accurately, deferred
reporting for certain transactions in
which the amounts involved are
sufficiently small that there appears to
be no public interest m requiring reports
of the transactions as they occur.

(73) Question: is the exemption
provided by Rule 16a-9 available to an
fisider who participates in a registered
company's employee bihefit plan?

Answer: The exemption provided by
Rule 16a-9 would be available for
acquisitions by an insider participating
in the plan so long as the following two
conditions are met: (1) all acquisitions
and sales of securities of the same class
effected by the insider during any six
month period do not exceed $3,000 in
aggregate market value; and (2) the
insider does not sell securities of the
same class within six months after an
acquisition.9 2 These limitations,
however, do not apply" to the acquisition
or disposition of securities by gift in an
amount not exceeding $3,000 in
aggregate market value during any six
month period. Thus, the rule provides a
temporary exemption for up to $3,000 in
acquisitions, otherwise than by gift, so
long as the conditions of paragraph (a)
of the rule are satisfied, and an
additional $3,000 for acquisitions or
dispositions by gift m accordance with

91 Letter to Theodore C. Bolliger dated December
16,3970.

12The sale transactions referred to in (1) above
must occurpror to an acquisition intended to be
exempt from reporting under the sale since the
exemption is lost pursuant to Rule 16a-g(a(1) if
sales occur within six months after the subject
acquisitions.

the provisions of paragraph (b) of the
ruleASIt should be emphasized that any
transaction involving a sale of securities
is not exempt under Rule 16a-9.

Illustration: An insider, who has had
no recent transactions in the securities
of his registered company, acquires on
January 1 registered common stock with
a market value of $1,000 through the
company's benefit plan. No Form 4
report need be filed in accordance with
the exemption provided by paragraph
(a)(2) of Rule 16a-9. On February 1, he
acquires additional common stock,
again in the amount of $1,000, and on the
same day he donates $1,000 worth of
stock to a charity. On May 1, the insider
acquires common stock in the amount of
$1,000 and makes a second donation of
$2,000 worth of common stock to the
same charity. The $3,000 in acquisitions
and the $3,000 in dispositions by gift
would be exempt from reporting under
Section 16(a) by virtue of Rule 16a-9.
However, if the Insider made further
donations of the common stock, or
acquired additional shares of such stock
within the relevant six month period, the
exemption would be lost since he has
exceeded the limits of the rule.?4 Under
these circumstances, he must file a Form
4 reporting all transactions temporarily
exempted by Rule 16a-9. See paragraph
(c) of the rule.95

(74) Question: Would the exemption
be available with respect to an insider's
gifts of a company's registered equity
security having a total market value of
$10,000 during a six-month period?

Answer: No. Basedon the specific
language of Rule 16a-9(b), gifts of
registered securities by an Insider in

93Rde 16a-9 provides:
(a) Any acquisition of securities shall be exempt

from Section 16 where
(1) The person effecting the acquisition does not

within six months thereafter effect any disposition,
otherwise than by way of gift, of securities of the
same class, and

(2) The person effecting such acquisition does not
participate in acquisitions or In dispositions of
securities of the same class having a total market
value in excess of $3,000 for any six months' period
dunng which the acquisition occurs.

(b) Any acquisition or disposition of securities by
way of gift, where the total amount of such gifts
does not exceed $3.000 in market value for any silx -
months period, shall be exempt from section 10(a)
and may be excluded from the computations
prescribed in paragraph (a)(2).

(c) Any person exempted by paragraph (a) or (b)
of this section shall include In the first report filed
by him after a transaction within the exemption a
statement showing his acquisitions and dispositions
for each six months' perlod or portion thereof which
has elapsed since his last filing.

9=Similarly, if the insider sold securities of the
same class during such period the protection of the
rule would be forfeited.

"Letters re Atlantic Richfield Thrift Plan dated
June 6,1973 and Washington National Corporation
dated August 11, 1975.
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excess of $3,000 market value in any six-
month period would not be entitled to
the exemption provided by the rule.

(75) Question: -In computing the $3,000
ceiling, can the value of the shares
acquired through-dividend reinvestment
plans be excluded?

Answer No. All acquisitions of
securities, of the. same class should be,
included in calculating the $3,000
ceiling.

9 6

I. Rule 16a-10[17 CFR 240.16a-10]

Rule 16a-10 provides that any
transaction which has been or shall be
exempted by the Commission from the
requirements of Section 16(a) shall,
insofar as itis otherwise subject to the
provisions of Section 16(b); be likewise
exempted.from section 16(b). The plain
language of Rule 16a-10needs no
elaboration.The rule simply expresses
the Commission's view-that transactions
which are. exemptfrom the-reporting
requirements of Section 16(a) should not
be subjected to the liability provfsions
of Section 16(b);, and thus the rule
exempts such, transactions, from the
recovery provisions of the Exchange
AcLtlItmightbenoted that Rule16a-10,
was designedto be self-operative, and
the Divisoir will not express, any view
as to-the applicability of the rule to a
given fact situatiom

K. Rule 16a-11 [17 CFR 240.16a-11

Rule 16a-11 exempts from the liability
and reporting requirements of Section16
the acquisition of securities by insiders
pursuant-to dividend reinvestment
plans.

(76) Question: Is the exemption
provided-by Rule 16a-11 available to
insider participants in a dividend
reinvestment plan which restricts plan
participation to key employees of the
issuer?

Answer No. As stated in Securities
Exchange Act-Release No. 16806 (May
14, 1980) [45 ER 33957],, the rule is
available only to participants in
dividend reinvestment plans which, by
their terms, are available to all security
holders of the class on which the
dividend is being paid It shoultbe
noted,.however, thatthe staff has
expressed the view that Rule 16a-I1 is
available for a dividend reinvestment
feature of aprofit sharing planwhich
was not available to all shareholders of
the company's common stock, since the
company did maintam a separate

"This would be the result even if certain
acquisitions were exempted under Rule 16a-li or
another exemptive provision. See, generally, letter
re OrangeandRocMand Utilites. Ina dated August
12,1977.

s Securities Exchange Act Release No. 4801
(February 20,1953'[18 FR1132].

dividend remvestmentplan which was
open to all of the company's
shareholders9 8

(77) Question: AssumingRule 16a-1l -
is available, are acquisitions of
securities pursuant to a dividend
reinvestment plan forever exempt from
reporting by an insider?

Answer No. For reporting purposes,
Rule 16a-11 means only that an insider
is not required to file current reports of
acquisitions of dividend securities
within ten days of the close of the month
in which such securities are acquired
pursuant to a dividend reinvestment
plan. The rule does notmean, however,
that plan securities are forever insulated
from the reporting requirements of
Section 16(a), one purpose of which is to
require a periodic public statement of
the total amount of equity securities
actually owned by each insider.
Accordingly, the ownership ofplan
securities, as distinguished from their
acquisition, should be reported on the
next Form4 report otherwise required to,
be file& On that, and in subsequent
reports, participation in the dividend
reinvestment plan may be indicated by
a footnote,,which also shows the
aggregate number-of plan shares
acquired to date.Specific dates of
acquisitions are not necessary. This
technique permits accurate
reconciliation of reports by the
Commission as well as the public."-

(78) Question: Many dividend
reinvestment plans permit participants
to.make additional cash contributions
toward the purchase of securities along
with the reinvestment of dividends and
interest. Are such cash contributions by
insiders exempt under Rule 16a-117

Answer: No. The rule exempts only
the reinvestment of dividends or
interest. Additional securities acquired
through voluntary cash contributions
which may be permitted under such
plans arenotcoveredby the rule and
must be reported under Section 16(a).

(79) Question: When-is a reporting
person deemed to acquire beneficial
ownership of securities purchased
through additional cash contributions
under a dividend reinvestment plan?

Answer On that date which
corresponds to the last day on which the
participants able to withdraw any
uninvested cash held for his account,
before becoming entitled only to a
distribution of whole shares which have
been or will be purchased for his
account.iro

"See letter reThe Girard Company dated
February 3. 1981.

"Letter to DorothyL Robrs datedAugustlS
1980.

"'Letter toJohn 1V Brocks.fr. datedlanuary 12,
1973.

(80) Question: Is a sale of securities
which were acquired pursuant to a
dividend reinvestment plan exempt from
the liability and reporting provisions of
Section 16?

Answer No. Rule 16a-11 exempts
only the acquisition of such securities,
not their subsequent disposition.

l. Section 16(b)-The Liability
Provision

A Statutory Concept

In order to minime any possible
inclination on the part of statutory
insiders to utilize non-public information
to their own advantagem trading the
equity securities of their companies,
Congress enacted Section 16(b) of the
Exchange Act as a complement to the
disclosure-requirements of Sectionl6(aj.
Section 16(b) provides, in pertinent part,
that for the purpose of preventing the
unfair use of information which may
have been obtained by an insiderby
reason of the insider's relationship to
the issuer any profit realizedby the
insider from any purchase andt sale, or
any sale and purchase, of any equity
security of such issuer within anyperiod
of less than six months shall inure to
and be recoverable bysuch issue.101As
a general rule, the "profit realzed!'Is
calculated so as to produce the
maximum recovery. Thus. in the
simplest computation involving a single
purchase and a single sale within six
months, the profit realized (or the
amount recoverable) is the difference
between the insider's purchase price
and his sale price. If. in fact, the
matching of these transactions results in
no profit, or a loss, then the recovery
provisions of Section 16(bJ are
mapplicable even through transactions
of purchase and sale occurred within six
months. The calculation of profit,
however, becomes more complexwhen
there are multiple transactions since.
among other things, it may be difficult to
determine how the various transactions
should be matched. The order in which
the transactions occurred is not
controlling, since Section 16(b) provides
for recovery of profit in connection with
"any purchase and sale or sale and
purchase : 10*i

""i Section 16(b) also provides that such profits
may be recovered In an appropriate action by the
corporation or. If the corporation Irlls to bring suit.
by any security holder suing on its behalL Such
actions may not be broughtmore than two years
after the date the profit was realized.

"' Sac e.g., Smoaowe .Delendo Coporffaon. 13a
F. 2d 231 (Zd Cil. cert. dewed. 320 U.S.71 (1943].
where the Court held that the only rule thatwould.
effectuate the Congressional purpose was one
which would require the Insider to disgorge alU
possible profit. le court accomplished this through

Contnued
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Thedisclosure requirements of
Section 16(a) and the liability provisons
of Section 16(b), mesh to form a
significant deterrent to short-swing
trading by those whose *ose
relationships with their companies may
afford them access to information not
generally known by, the public or other
shareholders. It must be emhasized that,
while Sections 16(a) and 16(b) rest on
the hypothesis that insiders are likely to
possess inside information, the actual
possession or use of such information is
not a pre-condition to the operation of
the recovery provisions of Section 16(b).

It is sometimes oVeflooked that
Congress left the implementation of the
recovery provisions of Section 16(b) of
the Exchange Act to private parties
exclusively, namely corporations and
their security holders, who alone are
authorized to bring actions to recover
short-swing profits in courts of
appropriate jurisdiction. Consequently,
the Commission and its staff generally
refrain from expressing any interpretive
views as to the impact of that section on -
particular facts. Of course, the
Commission does participate as amicus
curiae in private litigation under Section
16(b), sometimes at the request of the
parties or the court itself where the
issues involved raise important
questions of law or policy.

Finally, section 16(b) grants the
Commission specific rulemaking
authority to exemlit from its provisions
any transaction or transactions which
the Commission determines as not"
comprehended within.the purposes of
the section.103 Over the years, the
Commission has made use of this
authority, and has adopted rules
exempting certain types of transactions
as well as certain acquisitions and
dispositions of equity securities from the
recovery provisions of Section 16(b), m
situations where it appeared that such
exemptions were consistent with the
statutory purposes.
B. Purchase and Sale

The threshold determination that must
be made when considering the
applicability of Section 16(b) is whether
there has been a purchase and sale of
equity securities within six-months. The
terms "purchase" and "sale" are broadly

the use of a formula which has become known as
the "lowest price in highest price out" method.:
Under this method, profit is computed by matching
the highest sale price with the lowest purchase price
within six months, the next highest sale price with
the next lowest purchase price within six months,
and so on, until all shares have been included in the
computation.

103 Section 3(a](12) of the Exchange Act exempts a
limited number of securities from some or all of the
prdvisions of the Exchange Act. These exempted
securities are not subject to Sections 16(a) or 16(b).

defined by the Exchange Act. Section
3(a)(13) provides that "The terms 'buy'
and-'purchase' each include any
'ontract to buy, purchase, or otherwise
acquire." Section 3(a)(14) of the
Exchange Act defines the terms "sale"
and "sell" to include "any contract to
sell or otherwise dispose of." While the
meanig of these terms is usually
clear, 104 their application in certain
special situations has given rise to
difficult problems of construction. Thus,
the courts have applied these terms
somewhat differently to transactions of
exchange involving conversions, 105

recapitalizations and
reclassifications, 'or and mergers and
consolidations. 0 7 Similar difficulty with
the application of these.terms has been
encountered in certain employee
compensation situations. i01

I" For example, a bona fide gift of securities Is
not considered to be a "sale" for purposes of
Section 16(b). Lewis v. Adler. 331 F. Supp. 1258
(S.D.N.Y. 1971): Truncale v. Blumberg, 80 F. Supp.
387 (S.D.N.Y. J948); Show v. Dreyfus, 79 F. Supp. 533
(S.D.N.Y. 1948). affd, 172 F. 2d 140 (2d Cir. 1949).

' Park 8 Tlford, Inc. v. Schulte, 160 F. 2d 984 (2d
Cir.). cerL dened, 332 U.S. 761 (1947) (conversion of
redeemable preferred stock held to be a purchase);
'Hell-Cail Corp. v. Webster, 352 F. 2d 156 (3rd Cir.
1965) (conversion of a convertible debenture
deemed a sale of the debenture and a simultaneous
purchase of the underlying common stock);
Ferrazolo v. Newman. 259 F. 2d 342 (6th Cir. 1958),
cert. denied, 359 U.S. 927 (1959) (conversion of
preferred stock held not to be a purchase).

'06Blau v. Lehman, 286 F. 2d 786 (2d Cir. 1960).
affd without consideration of this point, 388 U.S.
403 [1962) [exchange of common stock for preferred
stock was a purchase); Roberts v. Eaton, 212 F.2d 82
(2d Cir.). cerL denied, 348 U.S. 827 (1954) (exchange
in connection with a reclassification not a
purchase). ,

i01n the area of mergers and other
reorganizations, some courts have looked to the
opportunity for abuse as the test for determining the
applicability of Section. 16(b). See Kern CountyLand
Co. v. Occidental Petraleum Corp., 411 U.S. 582
(1973) (exchange of stock in a merger was not a sale
since it did not present the possibility of speculative
abuse of inside information): American Standard,
Ina v. Crane Co.,.510 F.2d 1043 (2d Cr 1974), cert
denied, 421 U.S. 1000 (1975) (exchange in merger
was neither a sale of stock of disappearing
corporation nor a purchase of stock of the surviving
corporation). Other courts have followed a more
literal or objective approach and applied the statute
without regard for actual abuse or the opportunity
for such abuse. Reliance Electric Co. v. Emerson
Electric Co., 404 U.S. 418 (1972); Foremost-
McKesson, Inc v. Provident Securities Co., 423 U.S.
232 (1976].

101For example, one court has iidicated that the
cash settlement of a stock appreciation right
involves a sunultanaeous purchase and sale of the
stock to which it relates. Matas v. Sless, 467 F.Supp.
217 (S.D.N.Y. 1979). Two other decisions in the same
district, however, suggest that Section 16(b) liability
does not attach solely because of the exercise of a
stock appreciation or similar right, at least in the
circumstances described in those cases. Rosen v.
Drisler, 421 F. Supp. 1282 (S.D.N.Y. 1976) (cash
payments in settlement of stock option rights);
Freedman v. Barrow, 427 F. Supp. 1129 (S.D.N.Y.
1976) (Stock appreciation rights exercised for stock
or cash). In Freedman at 1152, the court stated "The
exercise of a stock appreciation right does not

In general, the rules adopted by the
Commission under Section 16(b) do not
address the problems of construction
which arse from the application of that
statutory provision. Rather, the rules are
exemptive in nature and designed to
alleviate the impact of the short-swing
profit recovery provisions in situations
where their mechanical application does
not appear to effectuate the purpose of
the statute. It should be noted that th0
exemptive rules under Section 16(b) do
not provide any exemption from the
reporting requirenents of Section 10(a)
of the Exchange Act.

The final portion of this release Is
devofed to the interpretation of the rules
promulgated under Section 16(b).
IV Interpretations Relating to the
Commission's Rules Under Section 16(b)

A. Rule 16b-1 117 CFR 240.16b-1J
Rule 16b-1 provides an exemption

from Section 16(b) liability for
transactions involving purchases and
sales of securities by an investment
company registered under the
Investment Company Act of 1940, so
long as such transactions have been
exempted, by order of the Commission.
from the provisions of Section 17(a) of
the Investment Company Act, 109

(81) Question: Is a formal order of the
Commission under Section 17 of the
Investment Company Act always a
prerequisite to the availability of Rule
16b-1?

Answer No. Rule 16b-1 would also be
available to an investment company
which could rely on an exemptive rule
under Section 17(a) for both the
purchase and sale. The exemption
provided by Rule 16b-1 gives
recognition to the fact that before It may
grant an exemptive order pursuant to
Section 17(b), the Commission is
required by that Section to make an
appropriate finding with respect to the
fairness and reasonableness of the
transactions concerned and the absence
of overreaching. In a similar fashion, the
Commission's adoption of exemptive
rules pursuant to Section 17(a) reflects
the Commission's determination that the
classes of transactions satisfying the
specified standards for exemption meet
the requisite standards of Section 17(b)
as to fairness, reasonableness, and
absence of overreaching.

For example, Rule 17a-5 excludes
from the terms "'purchase" and "sale",

involve the sale of an equity security by the ofcer.
director, and thus, there ls no Inherent or par so
violation of Section 16(b) as a result o! the
simultaneous receipt of shares thereunder,"

109Rule 16b-4 extends comparablo relief to
companies registered under the Public Utility
Holding Company Act of 105.
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as used im Section 17(a), any pro-rata
distribution in cash or in kind made by a
company to its common stockholders,
where the individual stockholder has no
election as to the type of asset he.will
receive in the distribution. It is the
Division's view that, for purposes of
Rule 16b-1, the general exemption from
the provisions of Section 17(a) embodied
in an exemptive rule such as Rule 17a-5
is substantially equivalent to an -
exemptive order of the Commission
issued under the Investment Company
Act.
B. Rule 16b--2 [17 CFR 140.16b-2]

Rule 16b-2 recognizes that an,'
underwriter engaged in the public
distribution of securities of a registered
company may also be an insider of that
company for purposes of section 16(b).
Accordingly, the rule exempts those
transactions of purchase and sale which
are essential in connection with the
distribution as not comprehended within-
the purpose of Section 16th), so long as
the conditions specified in the rule are
satisfied.

(82) Question: A registered company
is making an underwritten distribution
of its securities. A member-of the
underwriting firm is also a director of
the registered company. Can the
underwriting firm conduct customary
stabilizing transactions during the
distribution period without incurring
Section 16(b) liability, assuming the
conditions of Rule 16b-2 are satisfied?

Answer Yes. Rule 16b-2 exempts
transactions in the security being
distributed, as well as such stabilizing
transactions as may be considered
necessary to effect the distribution.

Illustration: The same company
proposes to make an offering of
preferred stock which is convertible into
shares-of its common stock. The
underwriter intends to stabilize during
the distribution period by buying the
preferred stock.

Interpretation: The stabilizing
purchases are exempt from the recovery
-provisions of Section 16(b).

(83) Question: Is the exemption
afforded by Rule 16b-2 available to the
underwriter who enters into a standby
agreement with an issuer in connection
with the redemption of a class of
convertible debt securities?

Answer: Yes.
Illustration: A registered company

proposes to call its outstanding
subordinated convertible debentures for
redemption. The company does not wish
to use'its -own cash for the redemption.
Accordingly, it will enter into a standby
agreement with a group of deals
represented by a managing dealer, one
of whose partners is also a director of

the company. The standby agreement
provides that the dealers will undertake
to purchase any debentures tendered for
cash at a price slightly in excess of the
redemption price. The dealers would
then convert the debentures into
common stock of the company and sell
such common stock in the open market.

Interpretation: The exemption
provided by Rule 16b-2 is available to
the managing dealer for the purchase
and sale transactions contemplated so
long as the conditions of the rule are
met.

(84] Question: Is Rule 16b-2 available
to an underwriter whose participation
exceeds 50 percent of the aggregate
offering where a member of the
underwriter is also a director of the
issuer?

Answer No. Since the aggregate
participation of persons notsubject to
the provisions of Section 16[b) must be
at least equal to the aggregate
participation of those subject to that
section, the exemption would not be
available.110

(85) Question: An unaffiliated
underwriter purchases 357 of a new
offering of common stock m a firm
commitment underwriting for a
registered company. As a result of that
purchase the underwriter becomes the
owner of more than 10 percent of the
company's outstanding common stock.
Is the protection of Rule 16b-2 available
to the underwriter in such a situation?

Answer Yes. Rule 16b-2 will exempt
purchases and sales of the security
being distributed, as well as necessary
stabilizing transactions.

C. Rule 16b-3 [17 CFR 240.16b-3]
(1) Introduction. Rule 16-3

establishes exemptions from the liability
provisions of Section 16(b) for certain
securities transactions occurring under
those employee benefit plans 'which
meet the conditions specified in the
rule."' First adopted m 1935, and
amended numerous times, Rule 16b-3
has had a long and complex history
largely because of rapidly developing
techniques in employee compensation.
From the beginmng, however, the basic
thrust of the rule was to provide
statutory insiders with a measure of
relief from the impact of Section 16(b) on
their participation in various types of
employee benefit plans. Essentially,
Rule 1b--3 is applicable to two broad
categories of employee plans: (1) those
plans which provide for the acqusition
of securities of the issuer through the

'"See Rule 16b-4a](3) [17 CFR 240.0ib--2(a[31].
"'For purposes of this release, a benefit plan

which complies with the conditions of Rule 1tb-3
may be referred to as a "complying plan."

individual exercise of a stock option or
other right and thus involve some
element of choice by the insider as to
the timing of the acquisition of the stock-
and (2) those plans which provide for
the acquisition of securities of the issuer
on a more or less mechanical basis, such
as stock bonus, retirement, incentive.
thrift, savings and similar plans, and
involve virtually no individual decision
on the part of the participant as to the
timing of the a~qmsition of the stock.

The concept of volition, or the ability
on the part of a participant to make an
independent choice or decision affecting
his actual receipt of securities under an'
employee benefit plan, is central to the
application of Rule 16b-3 to the two
major types of benefit plans which
involve the distribution of employer
securities to participants. The first type,
plans providing for the acquisition of
employer securities through the exercise
of options, warrants or similar rights
and generally covering a limited group
of key employees, usually gives broad
discretion to the participant with respect
to the timing of the exercise of his
options or rights. A participant maybe
able to exercise his options at anytime
or for substantial penods dunng their
stated life, and this freedom permits him
to acquire the securities underlying the
options at points in time which are
within his control. As a consequence, it
may be possible for an insider
participant to coordinate the exercise of
his options with the possession of non-
public or inside information and perhaps
obtain the land of economic benefit that
Section 16(b) of the Exchange Act was
designed to discourage. Accordingly,
Rule 16b-3 recognizes the element of
volitional control present in plans of the
first type and does not provide an
exemption from Section 16(b) for the
securities acquired pursuant to the
exercise of options, warrants or rights.
The rule, however, does exempt from
the recovery provisions of Section 16(b)
the acquisition of options, warrants and
rights themselves since they are
essential to the operation of plans of this
type. Rule 16b-3 requires that all such
rights be non-transferable, and thus, in
the context of an employee benefit plan,
they are not effective vehicles for the
abuse of inside information. -

Employee benefit plans of the second
type, stock bonus, retirement, thrift and
sunilar plans, may cover most if not all
of a company's employees. Unlike the
option plans, they are generally
structured to eliminate any meaningful
volition or choice on the part of the
participant. As a rule, the employee's
basic choice is whether to participate in
the plan or not. Once the employee

1
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elects to participate, and depending
upon the plan, he may have limited
additional decisions to make such- as the
amount of his regular contribution to the
plan and his selection of an investment
vehicle within the plan, if more. than one
is available. But m plans ofthe-second
type, the employee. cannotcontrol the
moment m time when he will receive a
distribution of securities of the employer
as a result of hisparticipation in the
plan, Distributions aremade m
accordance with: the terms of the plan.
rather than any decision: of'a=individual
participant The-meaningful volition is
absent from plans of the second type.
The. mechamcaLnature of such plans,
coupled with the inability of a
participant to:influence allocations to
his account or distributionsto him under
the plan tend to make plans of the
second type ineffective for theabuse of
inside information- Consequentlyand i,.
contrast to plans of the first typeRule
16b-3 exempts the actual acquisition of
securities issued to participants,
althougltthe rule-doesnot exempt the
subsequent disposition of such
securities by participants undereither
type of plan. Inaddition, for plans of the
second type, Rule 16b-3" exempts certain
formal transactions which may be
regarded as purchases and sales and
which are necessary. to the operation of
these plans, such as the transfere of
employer securities: from the trustee to
the plan, the allocation of such
securities withm the plan, andthe
creditingof securities. to individual
accounts.

Were it not for the exemptive.
provisions of Rule 16b-3, it would be
extremely difficult for officers-and 7
directors of a registered company to
participate in either type: of'plan-
because of the impact of Section 16(b).
Stock options: and- sunilarrightsmay be,
considered equity securities within the
meamng of the Exchange Act's"
definition.Thus; an inhsderwho receives
a stock option may-ba deemenito have
acquired an equity security forpurposes
of Sectioan.16(b); should-ha decide to
exercise that option.he mustdispose of
one equity security, the option; in order
to acquire another, the underlying-
common: stock. This situation is further
complicated if the insider participates in
a stock bonus, retirement, incentive or
similar plan; which usually entails the
accumulation of the issuer's shares for
his account at relatively frequent
intervals. Under these circumstances,
and absent Rule 16b-3, an insider might
neverbe ableto make a casual sale of
his company's securities without facing
the possibility of liability, since his
casual sale could always be matched

against a purchase-under either or both
plans. The Comission has long held
the view that transactions such as these
do not readily lendLthemselve-s to the
abuse of inside information and should
not automatically-be subject to the
recovery provisions of Section 16(b).111
Accordingly, the Commission adopted
Rule 16b-3 to exempt these and other
limited types ofrelated transactions
frorthe operation of the statute m
situations where the nature of the
transaction, coupled wifth the conditions
imposed by the rule, affoids some real
assurance against the likelihood. of
misuse of inside informatiom

Specifically, Rule 16b,-3 exempts the
followingtypes of transactions:

(1) The acquisition of sharesof stock
pursuant to a plan. otherwise than upon
the exercise of an option, warrant or
right, as well- as certain ministerial
transactions essential' to the operation
of such a plan, such as- the crediting of
securities to a participant's account.

(2] The acquisition, expiration,
cancellation or surrender of a stock
option or stock appreciation right.

(3) The delivery to thefssuer of shares
of its own stock as payment for the
exercise of a stockoption.

(4) Upon the exercise ofa stock
option, the- acquisition of & number of
shares: of the issuer'esstock equal to the
number delivered to;the issuer in
payment.

(86) Question: L the. sale of stock by
an insideri which was received under an
employee benefit plan; exempt from. the
reporting and liability-provisions of
Section 16 if the plan satisfies the
conditions of Rule 16b-3?'

Answer No. Rule 16b-3 provides an
exemption from-the liability-provisions
of Section 16(h) for the acquisition of
shares of stock only undera non-
volitional complying plan. Except for
one limited, techrficalprovision,'"'the
rule does not apply to the disposition or
sale, of stock. 11 Finally, Rule 16b-3 does
not confer any exemption from-the
reporting requirements of Section

"-The exemptiorr of the optiorrtransaction alone'
may be signirlcanLAethe.Comnussiomobserved in,
Securities Exchange Act Release No. 6111 N.

(November 5,19591[24 FR 92721]". -. plans.
frequently provide that grants are to be made at
regular mtervals, often annually. l consequence, it
may be-impossiblato sell stock, without having i
'purchase! occur withisumx months before or after
the'sale.' Accordingly, the exemption is particularly
important to the continued usefulness of these-
methods of providing employee compensation and
incentives."

'"That is, the delivery of stock by an officer or
director as payment-for the exercise of an employee
stock option.

"'Letter re Tele-CommurncaLions.Inc. dated July
12,1978.

16(a). 13 (But see discussion of Rule.loa-
6, supra, with respect to the reporting of
options and rights.)

(87) Question.Rule 16b-3exempts
-from Section 16(b) the acquisitionof a
stock option or stock appreciation
right,1u but not the acquisition of the
underlying shares."1 ' What is the reason
for this distinction?

Answer: A principal justification for
the exemption.of options, warrants and
rights under Rule 16b-3 is that the
acquisitionof such rights is an event not
normally within the control of the
recipient." Since the insider generally
has no choice as to when or even
whether he willreceive such an award,
it is unlikely-that any inside information
he may possess will affect the granting
of the right. This concept is reflected In
paragraph (b) of the rule which states
that the selection of those insiders who
are to receive stock options or stock
appreciation rights under complying
plans will be made by "disinterested"
persons. Once such rights are granted,
however, the discretion of insiders to
control the timing and amount of
exercise is not generally restricted.
Since that decision to exercise may be
influenced by inside information, the
rule does not create an exemption for
the acquisition of the underlying stock.

Illustration. The employee benefit
plan of a company provides that the
administering committee shall have the
authority to offer to optionees the
opportunity, at such times and on such
terms and conditions as-the committee
may prescribe, to surrender their options-
to the company for cancellation, and to
receive upon such surrender a payment
in common stock of the company in an
amount determined by a set formula.

Interpretation:The surrender of
options pursuant to the plan would be
exempt from the operation of Section
16(b) by virtue of Rule 16b-3. However,
the acquisition of common stock upon
such surrender would not be exempt. By,
permitting participants to determine

"5 Letters re Amencan- Quasar Pedroletn Co.
dated FebruarB, 197& and RBsdon Manufacturinji
Co. dated January 6, 1978.

ticSee question 22. supro, for a discussion of
stock appreciation rights.

IIISee Keller Industrzes, Inc. v. lltaden, 402 F. 2d
388 (sth. Or. 1972). See also letters re Doyle, Dane
Bernbach, Inc. dated March 2.1977 and, SinilhKln
Corporation dated March23,1970.

'"The other main justifications are that
stockholders, In approving the plan have expressly
authorized the additional compensation, and that
the plancontains setlmlts so thatlt Is not easily
abused. The purpose of Rule iob-3-is. to permit te
functloong of plans which serve a legitimate
corporate purpose by providing additional
Incentivesto officers and directors, where the
safeguards surrounding such plans minimize the
possibility of abuse of inside information.
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whether they will deliver their options
for payment pursuant to the terms of the
surrender or continue to hold such
options, the company is, in effect.
providing the participant with the
opportunity to control the timing of the
acquisition of the common stock, with
the concurrent possibility of speculative
abuse.119 Accordingly, Rule 16b-3 does
not exempt the acquisition of the
underlying shares. But since the rule
does exempt the acquisition and
disposition of ihe option, it is possible
for this plan, and many similar
compensation plans, to achieve their
basic purpose and still avoid the
mechanical application of the short-
swing liability provisions of Section
16(b).

(88) Question: Rule 16b-3 does not
exempt the acquisition of shares of
stock "acquiredupon the exercise of an
option, warrant or right" 1

2
01n the

following types of plans9ni are the
shares received acquired other than
upon the exerpse-of an option, warrant
or right *and thus exempted by the rule?

(a) Performance Share Plan. The
acquisition of stock received on the
settlement of performance share units
awarded by a disinterested committee.
Performance share units, in effect, are
accounting units which entitle the holder
to payments contingent upon the
attainment of pre-established -
employment and performance objectives
set over a period of time, typicallythree
or more years. The payment value of
each unit earned is equal to the current
market value of a share of company
stock at the end of the award period,
subject in some cases to a maximum
payment ceiling. Participants have no
discretion as to the time or manner in
which the units will be settled.or valued.

(b) Stock Appreciation Right Plan.
The acquisition of stock received upon
the exercise of a right which is directly
related to a stock option, whereby an
insider is entitled to receive the
appreciation in market value of the
shares covered by the related stock
option (i.e., current market price less
purchase price of option shares], in lieu
of actually exercising the option.

29 Letter re The Rouse Company dated October
29,1980.

IwWith one limited, biit important, exception.
Rule 16b--3 does exempt delivery by the participant
of a number of shares to the issuer in payment of
the exercise price of a stock option, as well as the
acquisition by the participant of a like number of
shares received upon exercise. See Question 91,
nftu

.These descriptions are based in part upon
those supplied by Frederick W. Cook & Co. Inc. In a
letter to the Commission dated November 1.1978.
They are intended only to be helpful illustrations,
not a comprehensive summary of plan provisions in
tis area.

(c) Employee Stock Purchase Plan.
The acquisition of stock received upon
the exercise of a non-transferable
"option" under a plan which, by its
terms, gives the holder 90 days to
purchase at 85 percent of market value
as many shares of stock as his employee
contributions will allow. The "options"
are automatically exercised on the last
day of the 90 day period, unless the
employee withdraws from participation
in the plan before that time. The only
discretion'exercised by an employee is
whether to participate in the plan.

(d) Restricted Stock Plan. The
acquisition of restricted stock by grant
from the company with no cash
consideration required. If the participant
leaves the company's employ before the
end of the restricted period (usually
three to five years], the shares are
forfeited to the company.

(e) Restricted Stock Purchase Plan.
The acquisition of stock from a company
bypurchase at a substantial discount
from currpnt market value, often for a
nominal amount such as par value.
Rights to execute such purchases are
granted to employees on a periodic
basis, with the right expiring within j
short time period, often thirty to sixty -
days following the grant.

Answer. In determining whether an
acquisition of stock is pursuant to the
exercise of an "option, warrant or right,"
the staff examines the facts and
circumstances of a given plan with a
view to determining whether the
participant can exert a meaningful
degree of control as to the timing of his
acquisition, and also whether there is an
element of consideration involved in the
exercise. Thus, the staff has determined
that the acquisition of stock in situations
(a], Cc) and (d) would be exempt from
the operation of Section 16(b) by virtue
of Rule 16b-3. However, the acquisition
of stock in situation (e) would be exempt
only under the limited circumstances
discussed below. The acquisition of
stock in situation (b) would not be
exempt under the rule.

Certain interpretive letters concerning
the applicability of Ruli 16b-3 to
performance shareplans such as the one
described in situation (a) have reached
different conclusions. In some instances,
the staff found such plans to be "bonus
plans," and so concluded that the
acquisition of stock under the plans
would be exempt from Section 16(b). In
other instances, the rights conferred by
these plans were deemed to be
"tantamount to stock appreciation
rights." Under that approach, the
acquisition of stock pursuant to the
rights would not be exempt under the
rule, although cash settlements of the
rights could be exempted upon

W

compliance with the provisions of
paragraph (e) of Rule 16b-3.1-After
review, the staff modified itiposition
and determined that the settlement of
performance share units in either
common stock or cash is essentially
non-volitional and would be exempt
under Rule 16b-3, at least under a plan
which places all volition as to the form
of settlement of a performance share
unit (i.e., stock or cash] with a
disinterested committee. m Since the
form of settlement of the performance
share units in situation (a) is made by a
disinterested committee, the acquisition
of stock in settlement of such units
would be exempt from the operation of
Section 16(b) by virtue of Rule 16b-3.

Situation (c) illustrates a common type
of employee stock purchase plan. The
staff has regularly taken the position
that such plans may be deemed to be
"retirement, incentive, thrift, savings or
similar plan(s)" within the meaning of
Rule 16b-3, and that the acquisition of
shares pursuant to such plans would be
deemed to constitute an acquisition of
shares of stock other than upon the
exercise of an option, warrant or right 24

Unlike stock options granted under
traditional option plans, the options
granted under this type of stock
purchase plan are granted and deemed
to be exercised at regular intervals. A
participant has discretion only as to his
participation in the plan and the extent
of his contributions within the limits
established by the plan. He has no
control over the timing of the automatic
option exercise, and there is little
opportunity for the kind of speculative
abuse that Section 16(b) was designed to
prevent.

With respect to situation (d), which
describes a restricted stock plan, the
stafs position has been that such a plan
would constitute a "bonus" or
"incentive" plan, and that an award of
common stock would be exempt from
the operation of Section 16(b). These
plans clearly do not involve the exercise
of an option or right. and'there is no

= Letters re Chemical New York Corporatton
dated August 2. 1978 and West Point PeppereM In.
dated August 29.1978.

MiLetter to Lawrence C Bickford dated
November 22. 1978. It should be noted, however,
that if a peformance share plan gives participants
discretion as to the time or manner in which the
units granted thereunder will be settled or valued,
the units may be treated as SA.Ks under the rule.
Under these circumstances, the settlement of the
units for stock would not be exempt. and cash
settlements would be exempt only upon compliance
with paragraph (e) of Rule 16b-3.

u'Letters re Plantrmm Inc.-.dated September 28,
1979; Tm! eclcorporoted dated March 7,1979.
Baker Inteattona Corporaton dated December
29. 19"7 and Four-Phose Systems, Ic. dated
September 0, 1978.

1
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period of time during which a
participant might abuseinsicTe
information.

Situation (b) provides an-example of
stock acquired uponr the exercise of a
right. The introductory paragraph. to

-Rule 16b-3 specifically excludes shares
acquired upon the exercise ofaright.
and therefore the acquisition of stock in
situation (b) is not exempted by the rule.
In such situations, of course, the
participant can control the timing of the
exercise of the righL

Situation (e) typifies a restricted stock
purchase pfan. Since the participants
under suckplans-may have control over
the timiig of-the exercise of the right, if
only for a relatively shortperiod of time,
there exists some potential for
speculative abuse. Further, the
requirement that'participants pay some
measure of consideration in order to
acquire stock pursuant to the plan
makes it difficult to view such plans-as, -
"bonus" plans within the meanmngof the
rule. Nonetheless, various arguments
have been advanced in support of the
viewthat acquisitions under such plans
should be exempted by Rule 16b--3.
These arguments, essentially, are as
follows: (1) the restricted stock purchase
plan does not present a real opportunity
for speculative abuse due to-theinability'
of a participant to "time" hfs acquisition
in the long-term sense of conventional
stock options; (2) the' economic reality of
-the transaction is an "award" of stock in
recognition- (and upon condition] of
employment service; and (3) the grantee
of such a "right" exercises no true
volition due to the nominal nature of the
purchase price.

After a review of this area, the staff
has concluded that these contentions-
have merit, and that the acquisition of
shares pursuant-to a restricted stock
purchase plan such as that described in
situation (e) should be exempt from
Section 16(b) by virtue ofRule 16b-3 if
certain conditions are met. In reaching
this conclusion, the staff deems it
essential that the plan provide: (1) that
rights granted to participants under the
plan expire within a period' of no longer
than sixty days; and (2)' any nominal
consideration required of a participant
in connection with the exercise of a right
must be required only in order to assure
compliance with applicable state law,
and must not exceed ten percent of the

t 'It should be noted that Section 16(a) reports
should be filed at the time when share certificates
are Issued In the rempient's name since; even
though the shares-are restricted, voting power and
the right to receive dividends will usuallyvest at
that time.

market value of the shares subject to the
right at the time of exercise-.1 2

(89) Question: Does the-phrase-
"option, warrant, or right' include the
right of a participant to electto defer
receipt of an, award payable in stock or
in cash?

Answer: If the provisions of'the plan
governing such an election. otherwise
conform to the requirements of Raule
16b-3gd)(2)(i), 2 the election would not
be considered the acquisition, of a
security pursuant to an "option,warrant
or right." In this regard it should be
noted that a participant who has this
right is really making a choice as to the
timing and manner in which payments
are-made under the plan. Broad
discretion as to timing and manner of
payment would be susceptible to
potential abuse. i28 However, where the
election is made either prior to the
making of the award or prior to the
fulfillment of all conditions. to the
receipt of the award, and where'the
participant is.obligated to take the
award m the form he previously elected,
it would appear that the opportunity for
-nsuse of inside information is slight. In
recognition of this fact, Rule 16b-3 was
amended to.except from the phrase
"exercise of an option~warrant or right"
certain events which may occur in the
operation of a plan where the award is.
ordinarily made in cash, but where the
plan allows the recipient to defer
payment of the award and elect to

1
2 6See letter re Western cearCorporation dated

June 11; 1981. Issuers relying on prior interpretive
letters, utilizing other standards, may continue to
rely on such letters for the life of current plans.

i" Rle 16b-3(d][2) provides:

2. The term "exercise of an option.warrant or
right" contained in the parenthetical clause of the
first paragraph of-this rule shall not include

(I) The making of an election to receive under any
plan compensation in the formof stock ofcredits
therefor. provided that such election is made either
prior to the making of the award or prior to the
fulfillment of all conditions to the receipt of the
compensation and. provided further, that such
election is irrevocable until at least six months after
termination of employment:.

(ii) The subsequent creditin&of such stocl
(iii) The making of any election as to the time for

delivery ofsuch stockafter termination of
employment.provided that such election is made at
least six months ior to any such deliveryz

(iv) The acceptance ofcertificates for. shares of
suchstock_

-An exemption forshares-acjiirectpursuantito
such an unlimited right would becontrary to the
underlying theory ofRule 165.-3 as set forth in
Securities'Exchange Act ReleaseNo. 6111
(November 5, 1959) [24 FR9272].to exempt only
those acquisitiorswhich are unrelated to theuse of
inside informationprimarily becuseof a lack of
volition or limitation ofdiscretion on the part of the
insider with respect to the amount and timingof
such acquisitions.

receive the deferred award in stock
rather than in cash. 29

(90) Question: Are the exceptions
provided'by Rule 16b-3(d)(2) relevant in
the following circumstances:

(a) Theright to elect to participate In a
plan;

(b) The right to deferreceipt of vested
stock already credited to a participant's
account where there is no cash
alternative;

(c) The election of a retiring
participant to receive a distribution In
kind of his interest in the company
common stock fund, in lieu of receiving
cash?

Answer:Although the circumstances
described In (a) and (b) do not litdrally
fall within paragraph (d)(2) of Rule lob-
3, they do not constitute the acquisition
of shares of stock upon the exercise of
an "option, warrant or right" within the

.meaning of the rule. Situation (a) does
not involve a purchase or acquisition,
and thus would not appear to need the
protection of an exemption. In situation
(b), the participant is really not
exercising volition since his right to a
specific numberof shares is fixed,
whether he receives the shares now or
later. By permitting the participant in
situation (c) to elect to receive payment
in stock in lieu of cash, an immediate
acquisition of stock can be said to have
occurred pursuant to the exercise of an
"option, warrant or right." 130 Therefore,
the provisions of Rule 16b-3(d)(2] must
be satisfied If the election Is to be '
exempt from the operation of Section
16(b) by virtue of Rule 16b-3.

(91] Question: Rule 16b-3 provides a
special exemption for transactions
whereby an officer or director satisfies
the exercise price of a stock option by
delivering to the issuer shares of the
same class of stock which he already
owns. The rule exempts the insider's
disposition of the number-of shares
surrendered m payment, as well as his
acquisition of an equal number of shares
upon exercise of the option. Shares
received upon exercise, in excess of the
number surrendered, are not exempted
by the rule. Does this mean that an
insider can exercise an option under this
provision and then proceed to sell the
exempted shares he acquires upon
exercise without regard for the liability
provisions of Section 16(b)?

Answer.-No. When an insider
exercises a stock option in this fashion,

290See Securities Exchange Act Release Nos. 7770
(December 23.1965) [31 FR8OJond.859Z (May 1.
1969] [34 FR7574]. See also letter e PPG Industrie
dated.September 20; 1980.

1t-See Greene v. Dietz 247 F-d 68o (2dCr. 1057).
and Perlman v. Timberlake. 172 F.Supp. 2-10
(S.D.N.Y. 1959).



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

he routinely acquires more shares. than
he surrenders. By its terms, Section 16(b)'
is applicable to any purchase and sale
occurring-within sixmonths. Since the
insider would have purchased shares
upon exercise of the option (to the
extent that the shares received,
exceeded those delivered) and would
havesold some or all of the shares
received,S sthese transactions would be
subject to the recovery-provisions of
Section 16(b).

Illustration: A-director of a registered
company holds an option for 200 shares
of its common stock at an exercise price
of $10 per share. On June 1, when the
common stock is trading at $20 per
share; he decides to exercise the option
by delivering 100 shares already owned
(with a value of $2,000) in payment for
the 200 shares subject to the option.
Thereafter, on August 1, he sells 150
shares at $25 per share. These are his
only relevant transactions during the
calendar year.

Inteipretation: Since the only
,purchase that can be matched with the
August sale is in the amount of 100
shares (the number of shares received
upon exercise that exceeded the number
delivered), the amount of the director's
liability under Section 16(b) is limited to
the profit realized on the sale of 100 of
the 150 shares sold. -

(92) Question: In delivering already
owned shares to satisfy the exercise
price of a-stock option, can-the optionee
also use the shares received upon such
exercise to satisfy the exercise price of
additional options?

Answer. Yes. The optionee can use
any shares of the same class that are in
his possession. However, the so-called
"pyramiding of shares" is not
contemplated by Rule 16b-3. Under this
technique, the optionee requests the
issuer to automatically apply the shares
received upon the exercise of a stock
optionitsatisfy the exercise price for
additional options. The effect of
pyramiding, at least in theory, is to
allow the optionee to deliver a relatively
small number of shares in satisfaction of
the exercise price of even the largest
option.13 2 In amending Rule 16b-3 to
provide'an exemption in connection
with the exercise of stock options, the
Commission did not intend that this

13' Of course, a sale of shares other than the
option shares-would have the same result

"2Theoretically; only one share is needed. For
example, iuppose aninsider holds an option for
5.000 sares at an exercise price oi30. He decides
to exercise the option when the stock is at 60 by
delivering one share or'stock. As a result; he
received 2 shares which are autoiiiaticauly used to
purchase4 shares under the option.which in turn
are used to purchase 8 shares, and so on until the
maxinuminumber of shares purchasable under the
option pursuant to this technique are received.

relief would extend to the practice of
pyranuding.

(93) Question: Since the fair market
value of the already owned shares will
seldom exactly equal the exercise price,
does the rule also exempt the-sale by an
optionee of the fractional share interest
that will result when the market value of
the already owned shares is fractionally
in excess of the purchase price of the
option shares?

Answer: Yes. Although Release No.
34-17080 (August 28,1980) [45 FR 57389].
speaks in terms of exempting whole
shares, the-staff is of the view that the
sale by an optionee of a fractional share
interest in connection with the exercise
of an option would be exempt from the
operation of Section 16(b).

2. Approval by Security Holders: In
order to be eligible for the exemptive
relief afforded" by Rule 16b-3, a plan
must satisfy the relevant conditions
specified in the rule. The first condition
is that the plan must be approved by the
affirmative vote or consent of the
company's security holders, solicited in
accordance with the rules and
regulations in effect under Section 14(a)
of the Exchange Act.

(94) Question: Can the shareholder
approval requirement be satisfied if the
original vote or consent was not
solicited substantially in accordance
with the rules and regulations in effect
under Section 14(a), because such action
was, taken at a time when Section 14(a)
was not applicable to the company?

Ans wem Yes. Paragraph (a) of Rule
16b-3 recognizes that a plan may be
approved by security holders prior to
the registration of the company's equity
securities under Section 12 of the
Exchange Act and thus at a time when
the Commission's proxy rules under
Section 14(a) do not apply. In such
cases, the approval requirement of Rule
16b-3 can be satisfied by the issuer
furnishing in writing to its shareholders
of record entitled to vote on theplan
substantially the same information
regarding the plan that would be
required by the rules and regulations
under Section 14(a).333

Illustration: The company's common
stock was recently registered under
Section 12(g). Employees of the company
received stock options pursuant to a
plan both before and after such
registration. The plan has not been
submitted to shareholders for approval

Im As a matter of policy. the staff will not express
any opinion whether the approval of a company's
shareholders was solicited substantially In
accordance with the rules and regulations in effect
under Section 14[a). Compliance with the proxy
rules is a question of fact which can be determined
best by the parties concerned and their counsel. In
light of all relevant facts.

in accordance with the rules and
regulations under Section 14(a) of the
Exchange Act.

Interpretation: The exemption
afforded by Rule 16b-3 would not be
available for options granted under the
plan until such time as the company
complies with the informational
requirements of the ruleY'm

(95) Question: In order to rely on the
exemption afforded by the rule, when
must this alternate informational,
requirementbe met?

Ansver Rule 16b-3(a](2] provides
that the written information is required
to be furnished on or prior to the date of
the first annual meeting of security
holders held subsequent to the later of

-(a) the frst registration of an equity
security under Section 12 of the
Exchange Act or (b) the acquisition of
an equity security for which exemption
is claimed by a officer-or director.

(96) Question: Where a company is
not subject to the Commssion's proxy
rules, must the alternate information be
provided to all security holders,
Including benefical owners, and holders
of securities not entitled to vote on the
plan?

Answeri. No. The information is
required to be sent only to security-
holders of record who would be entitled
to vote on approval of the plan at the
time the information is sent'3This
group may include holders of securities
which are not registered under section
12 of the Exchange AcL'r

(97) Question: Does shareholder
approval of a plan adopted by a
predecessor corporation carry over to a
successor corporation?

Answer- Yes. In connection with a
merger, reorganization, purchase of -"
assets or similar transaction, approval
of a plan by the shareholders of a
predecessor corporation. in accordance
with the provisions of paragraph (a) of
Rule 16b-3, would carry over to the
successor corporation provided, of
course, that the plan was assumed by
the successor.'"

'It should he noted that. even assuming
compliance with the Informational requirement at
the next annual meeting of security holders, the
exemption provided by the rule would only he
available with respect to those options granted
since the preceding annual meetin,. See Rule 16b-
3(altZ).

'The rule makes It clear that this reuirement is
met if the Information Is mailed to the last known
addresses of persona who are record holders within
30 days prior to mailing.

"sFour copies of the written inormation
frnarded to security holders must be filed with. or
mailed to. the Commission not later than the date
on which It Is first sent to security holders.

e" Letter ro Combured lternafona) Cotporofioz
dated August 15. 1930 and Natomas Company dated
February M. .

48167
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(98) Question: Where a plan provides
for the granting of awards, and such
awards are granted before obtaining the
approval of security holders required by
Rule lob-3, is the exemption provided
by the rule still available?

Answer: Yes. So long as (1) the grant
of the award is conditioned upon
subsequent shareholder approval; (2) the
recipient has no right to sell or transfer
the award; and (3) the plan otherwise
conforms to the requirements of Rule
16b-3. In these circumstances, it is the
staff's view that the exemption provided
by the rule would be availablein
connection with the acquisition of the
awards and any vesting of shares which
may occur under the plan, but only to
the extent allowed by Rule 16b-3(a)(2)
(i.e., for those awards granted and any
shares vested since the preceding
annual meeting).138

Illustration: The plan is a new part of
the company's key employee stock
incentive program and was created by
the board of directors in order to
provide for the issuance of shares as
awards to officers who have a direct
responsibility for a long-term growth of
earnings. Although the plan has not
been approved by shareholders,
"conditional awards" have been granted
since the last annual meeting, and the
recipients of such awards have no right
to sell, assign, transfer, pledge or place
any encumbrance on the awards or the
underlying shares. Ownership of the
shares will not vest until the lapse of
certain restrictions which govern the
award. The plan otherwise meets the
conditions of Rule 16b-3.

Interpretation: Assuming shareholder
approval of the plan at the next annual
meeting, the grant of the conditional
awards, as well as any acqiusitions of
shares pursuant to such awards, will be
exempt from the operation of Section
16(b) by virtue of Rule 16b-3.

(99) Question: Would the existence of
a plan provision which allows the board
ofdirectors to amend or modify the
plan, without necessarily seeking
shareholder approval, automatically
result In the loss of the exemption?

Answei: No. However, any
amendment to the plan which (a)
materially increases the number of
shares which may be awarded under the
plan, (b) materially increases the
benefits accrung to participants in the
plan, or (c) materially modifies the
requirements for eligibility for
participation in the plan, must be
approved by the shareholders in order

i3i Letter re Wickes Companies, Inc. dated July 14,
1980; Arkansas Louisiana Gas Co. dated August 16,
1977; and Burndy Corporation dated December 9.
1975.

to insure the continued availability of
Rule 16b-3.

(100) Question: Rule 6b-a3(a)(2)[ii)
also requires-the approval of security
holders for certain material amendments
or modificationsgmade-to plans which
have already received approval. Would
the following amendments require
approval under Rule 16b-3(a)(2)(iil:

(a) An amendment which would
provide for the grant of stock
appreciation rights i39 or limited
rights; 1

40

(b) An amendment increasing the
number of shares of stock subject to
exercise pursuant to a stock
appreciation right;141

(c) An amendment permitting officers
and directors to participate in the plan;

(d) An amendment waiving a two-
year eligibility requirement for
participation, which significantly
increases the number of participants in
the plan, including officers and
directors;

(e) An amendment substantially
increasing the number of shares that
may be issued under the plan?

Answer: Yes. With respect to (a) and
(b), the staff is of the view that SARs
confer benefits upon participants that
are material in nature. Accordingly,
these two amendments would materially
increase the benefits accruing to
participants under the plan, and would
require shareholder approval. 142

Approval would also be required in
connection with the adoption of
amendments (c) and (d) smce they
materially modify the eligibility
requirements for participation in the
plan within the meaning of the rule.143

'13 See letter re Anheuser-Busch Companies, Inc.
dated February 20,1981.

10A "limited right" is essentially an SAR which
may be exercised in the event of a tender or
exchange offer by someone other than the Issuer.
See letter re.Hospital Corporation of America dated
May 23,1980.

4'For example, under many plans, SARs may not
be exercised for more than So percent of the shares
to which the related option is exercisable. Thus. if
an option is exercisable for 100 shares, the optionee
may only exercise the SAR as to 50 shares. If he
exercises the SAR for the maximum 50 shares, the
shares remaining under option are reduced by a
corresponding amount. Amendment (b) would
permit SARs t6 be exerclsedfor a greater number of
shares, e.g., 75 percent rather than 50 percent. A
basic purpose of the SAR is to furnish a source of
cash for the purchase of option shares to officers
and directors of the company who are constrained

-by the operation of Section 16(b) from selling other
shares in ordeitdfinance the exercise of an option.

"'It should be noted, however, that an
amendment establishing "limited rights" would not
be considered material if the plan already provided
for the grant of stock appreciation rights. Letter re
Champion International Corporation dated August
13,1979.

11 The staff has taken the position that the waiver
of an eligibility requirement designed to benefit only
non-insider employees which does not materially

Finally, with respect to amendment
(e), a significant increase in the number
of shares issuable under the plan would
ordinarily require the approval of
security holders. In this situation,
however, the determination of
materiality is especially dependent upon
the nature and scope of the particular
plan, and decisions must be based on
the specific facts of each case.

(101) Question: Of the following plan
amendments, which ones would require
shareholder approval in order to assure
the continuing ayailabllity of Rule lob-
3?

(a) Extension of the period for the
exercise of stock options from three
months to three years following
termination of employment, provided
that such exercise is still within the
original expiration date of such
option;

144

(b) Elimination of a restriction against
participation in a plan for those
employees who have reached age 65, In
accordance with the provisions of the
Employee Retirement Income Security
Act;

(c) An increase in company
contributions to at least 27 percent of
the amount contributed by the
participant, rather than at least 20
percent;

(d) A reduction in the amount of
company contributions; i45

(e) A provision for the acceptance of
already owned stock in payment for the
exercise price of a stock option;

(f0 The use ofplan contributions to
buy company stock directly from the
company instead of in the open
market; 14s

(g) A'revision which provides that
cash instead of stock will be paid in
settlement of SARS; 147

(h) The elimination of a provision
which requires an insider to select his
contribution rate at least six months in
advance of his enrollment in the plan; 149

(i) The establishment of an additional
fund in which a participant would have
the option of directing all or a part of his
contribution;

increase the cost of the plan to the company need
not be submitted to shareholders under pararaph
(a)(2) of Rule lob-3. See letter re FMC Corporation
dated March 10, 1981.

I" See letters re NCR Corporation dated June 10,
1980,and The Carnation Company dated March 5,
1980.

14 See letter re E. H. Cramp Companies, Inc.
dated January 14, 1980.

4I See letter re Transcontinental Gas Pipe Line
Corporation dated November 5, 1075,

" See letter re Crompton -' Knowles Corporation
dated July 7.1977.

"I See letter re Dean Witter& Co., Inc. dated
November 1, 1975.
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(j) A provision giving participants the
right to make contributions of'up to 12
percent of their compensation instead of
6 percent, with company contributions
limited to the 6 percent provided by the
ongmalplan;

(k) A.provision allowing participants
to transfer their interest in the plan from.
one fund to another fund: 19

[1) A provision permitting participants
who make partial withdrawals from a
plan to continue their contributions to
the plan without penalty; 1s0

-in) A provision permitting a retiring
participant to defer distribution for up to
5 years and then receive distribution in
15 annual installments; 1'5

Answer. None of the foregoing
amendments tequire shareholder
approval. It is the staffs view that the
amendments are not material for
purposes of Rule 16b-3(a)(2] sFnce- they
would'not result in any additional
remuneration for directors and officers
not already contemplated by the plans,
nor would they materially increase the
number of eligible participants, or
substantially increase the number of
securities issuable under such plans.

(102) Question: Is shareholder
approval-required under Rule 16b-3(a)
for amendments to a stock option plan
and related stock option agreements,
whose sole purpose is to permit options
granted and to be granted under the
plan to ba treated as "incentive stock
options" for federal tax purposes? The
amendments would provide that- (1) the-
aggregate fair market value of the stock
underlying the options granted to a
participant may not exceed in any
calendar year $100,000 plus certain
carryovers; and (2) no incentive stock
options may be exercised by a
participant while any previously granted
incentive stock options are outstanding.

Answer: No;152 The adoption of such
amendments may resultr certain
federal income tax benefits to plan
participants and may have some
adverse federal income tax
consequences on the company.
Historically, however, the staff has not
considered the tax implications of
employee benefit plans iii determining
the applicability of the shareholder
approval requirement of Rule 16b-3(a).
The staff does not generally regard such
benefits. or detriments to be controlling
in assessing the need for shareholder

1"1Seeletter re 7TW, ra. dated June 28. 1977.

LsaSee letter re InterNorth, Ina dated July 14.
1980.

25 See letter re'GenemlFoods Corporation dated-
May 29.19890.

"'It should be noted that Rule 16b-3 does not
exempt the "pyramiding" of shares under employee
stock option plans. See discussion regarding
pyramiding in the answer to Question 92. supra.

approval under the rule. It is possible, of
course, that under some circumstances
benefits or detriments resulting from tax
or other legislation might rise to a level
of significance requiring shareholder
approval.

3. DisnterestedAdmimstrators:
Paragraph (b) of Rule 16b-3 sets forth a
second condition for the availability of
the rule with respect to the participation
of officers and directors in vanous
benifit plans. Paragraph (b) generally
requires that the selection of any
director or officer to whom stock may be
allocated, or to whom stock options or
stock appreciation rights may be
granted, as well as the number of shares
subject to such options or rights, must be
determined by disinterested
admimstrators. In the case of director
participants, this discretion must be
exercised by a disinterested board of
directors or a disinterested committee as
defined in the rule.153 In the case of
officers who are not direEtors, the award
discretion must be in the hands of the
board of directors or a committee of
three or more directors.

(103) Question: Where a plan is open
to all directors, officers and employees
and the number of shares allocable to
such participants is not left to the
discretion of any person, is rule lob-3(b)
applicable?

Answer: No. The requirement for
disinterested administrators Is not
applicable where the plan is open to all
and no person has discretion as to the
number of shares a participant will
receive. 15'

'Illustration: The purpose of the
employee benefit plan of a company is
to provide eligible employees a means of
purchasing shares of company common
stock in the open market, through
regular payroll deductions of up to a
maximum of 6 percent of bi-weekly
compensation. The company will
contribute an amount equal to 25
percent of each participating employee's
actual payroll deduction. Participation
in the plan is entirely voluntary, and all
regular full time employees who have
b~en employed by the company for at

tuRure lob-3(d)[3) defines "disinterested
person." as used in paragraphs (b) and (e) of the
rule. to mean "an admintitrator of a plan who Is not
at the time he exercises discretion In administering
the plan eligible and has not at any time within one
year prior thereto been eligible for selection as a
person to whom stock may be allocated or to who
stock options or stock appreciation rights may be
granted pursuant to the planer any other plan or the
issuer or any of Its affiliates entitling the
participants therein to acquire stock, stock options
or itock appreciation rights of the Issuer or any of
its affiliates."

15  ee letters re Hbxcel Corporation dated July 3.
1980 and Fed-Aart Corporatlon dated December 8.
1972.

least two years are eligible to
participate.

Interpretation: This plan need not
satisfy the requiremexits of Rulel6b-3(b]
In order for participants to rely on the
exemption provided by the rule, since
participation is essentially open to all
employees, and the number of shares
allocable to participants is not within
the discretion of any person.

(104) Question: Assume that the plan
described in Question 103 is open only
to key employees and does not satisfy
the requirements of either 16b-3(b [1](i
or (b)(1)(i) 's would the exemption
provided by the rule still be available if
the plan permitted participants to select
between investments (such as a choice
of either company stock or government
obligations) and to direct a percentage
of their contribution according to that
choice?

Answer: Yes. Rule 16b-3(1)(iii)
exempts the acquisition of shares under
a plan without the need for disinterested
administrators, if the plan sets forth the
maximum number of shares which
directors may acquire pursuant to the
plan, and the terms and times at which
such stock may be acquired. In the
Instant question. although a participant
may have discretion to determine how
much to contribute to the plan and how
much of his individual account shall be
invested in the company's stock, the
plan establishes fixed limitations upon
his discretion by establishing a
maximum percentage of compensation
which he may contribute, i.e., 6
percent. 1'6Thus. it would appear that
that plan meets the provisions of Rule
16b-3(b)(1)(iii)(A).15

inparagraphs (b][ili] and (b](t][) oftl 16b-3
relate to the requirement that a planbe
administered by disinterested persons with respect
to participation of directors In the plan.

izsSee. generally, letters re ROCKCOJL Jar- dated
July 22. 193; Homestake Mhng Company dated
June 20.1974: and Amerada Hess Corporation dated
March 30. 1972.

"'Rule 1b-.3[b1() pro-,des:
(1) Wlth respect to participation of directors:
(i) By the board of directors o the issuer. a

majority of which board and a malority of the
directors acting In the matter are disinterested
persons:

(il By. or only in accordance with the
recommendation oL a committee of three or more
persons having full authority to act in the matter, all
of the members of which committee are
disinterested persons: or

(Ill) Otherwise In accordance with the plan. if the
plan:

(A) specifies the number ormaxmum number or
shares of stock which directors may acquire or
which may be subject to stock options or stock
appreciation rights granted to directors pursuant ta
the plan and the terms upon which and the times at
which, or the periods within which. such stock may
be acquired or such options or rights may be
acquired and exercised: or

Oaxlined
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(105) Question: If the selection of
director participants who are to receive
stock under a plan is made by a
committee, one of whose members is not
"disinterested" within the meaning of
Rule 16b-3(d)(3), would this fact destroy
the availability of the exemption?

Answer: Yes. Subparagraph (b)(1](ii)
of the rule requires that if discretion
with respect to participation by
directors is exercised by a committee,
then all the members of such committee
must be disinterested persons.158

Illustration: An award plan, a written
document which meets the definition of
a plan as stated in Rule 16b-3(d), was
approved by a majority of the
stockholders of the company. The plan
is administered by a committee of four
persons, all of whom are directors.
Three of the committee members are
disinterested persons as that term is
defined by Rule 16b-3(d)(3). However,
the fourth member of the committee has
been granted awards under the plan.

Interpretation. Inasmuch as one of the
members of the committee does not
appear to be a disinterested person, the
plan does not meet the conditions of the
rule and, therefore, the exemption .
provided by the rule is not available.

(106) Question: Where Rule 16b-3(b)
is applicable, would a committee
member be considered "disinterested"
in the following circumstances? -

(a) He participates in another
employee benefit plan of the issuer
which is open to all and whose
eligibility and allocation criteria are
fixed and uniform for all employees;

(b) He participates in another plan of
the issuer under which the selection of
persons who will receive awards is
within the discretion of others;

(c) He is granted options, independent
of any plan, but subject to approval of
shareholders.

Answer: The committee member
would be deemed "disinterested" in
situations (a) arid (c), but not in situation
(b). In this regard, it should be noted
that a disinterested person under the
rule must not have "been eligible for
selection-as a person to whom stock
may be allocated or to whom stock
options or stock appreciation rights may
be granted pursuant to the plan or any
other plan of the issuer * * *" In
situation (a), the other plan does not

(B) sets forth, by formula or otherwise, effective
and determinable limitations with respect to the ,
foregoing based upon earnings of the issuer.
dividends paid, compensation received by
participants, option prices, market value of shares,
outstanding shares or percentages thereof
outstanding from time-to-time or similar factors.
1 S This answer assumes that the plan does not

satisfy the alternative provisions of Rule 16b-
3[b)[1)(ili).

involve any selection or allocation
which is subject to the discretion of any
person, and thus participation in such
plan by the committee member would
not disqualify him from serving as an
administrator under any other plan.
Similarly, since the options in situation
(c) are granted outside of any plan, and
are subject to shareholder-approval, the
grant of such options to the committee
member will not affect his status as a
disinterested person within the meaning
of Rule 16b-3(b).

With respect to situation (b), the
committee member is not disinterested
since he is eligible for selection to
receive stock pursuant to another plan.

Illustration (1): The various stock
option plans of the company are
administered by a stock option
committee composed of three directors,
none of whom is eligible to participate
in such plans. Two of the committee
members, however, are eligible and do
participate in the company's employee
stock ownership plan.

The stock ownership plan provides for
the inclusion of all employees with one
year of service who have reached the
age of 21. Contributions to the plan are
used to purchase the company stock.
Allocations of employee contributions
under the plan are based upon a
participant's percentage of the total
compensation received by all
participants. However, the amount
contributed to a participant's account is
limited to the lesser of 25 percent of his
compensation or a specified dollar
amount which varies with the cost of
living. Both committee members are
restricted by this dollar amount
limitation.

Interpretation: Since the eligibility
and allocation criteria under the stock
ownership plan are fixed and uniform
for all employees, and, since all
employees are able to participate in the
plan under those criteria, the
participation by the two committee
members does not disqualify them under
Rule 16b--3(d)(3),from serving as
administrators of the company's various
stock option plans. 1 9

Illustration (2): The option plan of a
company provides for the granting of
non-transferable stock options. Persons
chosen to receive options are designated
by an option plan coMinittee composed
of three persons selected by the board of
directors to administer the plan. The
committee members are ineligible to
receive options under the plan.

The company also has a stock
purchase plan for certain, but not all,
full-time salaried employees, including

1 Letter re American Financial Corporation
dated June 23, 1977.

the three persons who serve on the
option plan committee. The stock
purchase plan permits the regular
acquisition of company shares through
employer-employee contributions In
fixed amounts. The stock purchase plan
is administered by a separate committee
of three persons, other than those who
administer the option plan, who are
selected by board. The stock purchase
plan committee has the power to
determine which groups of employees
are eligible to participate.

Interpretation. Because the purchase
plan gives its own administrative
committee the power to select certain
groups for participation in the plan, the
members of the option plan committee
would not be disinterested
administrators within the meaning of
Rule 16b-3. 160

(107) Question: Is paragraph (b)(2)(l)
of the rule I' satisfied even if one or
more members of a committee of three
directors is not a disinterested person?

Answer: Yes. 112

(108) Question: Prior to registration
under Section 12 of the Exchange Act, a
co-mpany adopts an employee stock
option plan which does not meet the
disinterested administrator standard of
paragraph (b) of Rule l0b-3. The
company grants options pursuant to the
plan, and shortly thereafter registers Its
common stock under the Exchange Act.
The stock option plan Is then conformed
to Rule 16b-3. Is the rule available for
those persons who received options
under the non-complying plan?

16OLetter re R1. B. ones Corporation dated July 20,
1972.

i6iRule 16b-3(b)(2) provides:
2. With respect to the participation of officers

who are not directors:
(i] By the board of directors of the Issuer or a

committee of three or more directorst
(1i) By, or only in accordance with the

recommendation, of a committee of three or nioro
persons having full authority to act In the matter, all
of the members of which committee are
disinterested persons; or

.(ill otherwise In accordance with the plan, It the
plan

(A) specifies the number or maximum number of
shares of stock which officers may acquire or which
may be subject to stock options or stock
appreciation rights granted to officers pursuant to
the plan and the terms upon which, and the times at
which, or the period within which, such stock may
be acquired or such options or rights may be
acquired and exercised: or

(B) sets forth, by formula or otherwise, effective
and determinable linlnations with respect to the
foregoing based upon earnings of the issuer,
dividends paid, compensation received by
participants, option prices, market values of shares,
outstanding shares or percentages thereof
outstanding from time-to-time or similar factors,

262 Letters re Faberge. Inc. dated December 0, 1072
and National Medical Enterprises, Inc. dated
October 22,1980.
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Answer: Yes. The Commission, in
Release No. 34-7559 (March 22, 1965) 130
FR 4127], added a new subparagraph to
the rule which provided that the
disinterested admimstrator
reqmrements of Rule 16b-3(b) would not
apply with respect to any option granted
or any other equity security acquired.
prior to the date of the first registration
of an equity securitys1a

4. Plan Limitations. Pdragraph (c) of
Rule 16b-3 requires-that a plan limit the
amount of stock which may be issued
thereunder or the dollar amount of such
stock.

(109] Question: Would a plan be
deemed to meet the requirements of
paragraph (c) if it requires that-both
participant and employer contributions
be limited to a fixed percentage of
annual compensation?

Answer Yes. The language of Rule
16b-3(c) indicates that the plan will
qualify under this provision if it limits
the maximum number of shares which
may be allocated under the plan, or the
aggregate dollar amount of such shares.
These limitations may be set in terms of
fixed dollar amounts, maximum number
of shares, or by formulas based upon
earnings, dividends, compensation
received by participants, or-sinilar
factors.

Illustration: The "employee benefit
plan of-a company provides that any
salaried employee is eligible to
participate, -except those employees
subject to certain collective bargaining
agreements. A participating employee
may contribute up to 12 percent of is
basic salary by regular payroll
deductions, of wich up to 6 percent will
be matched by company contributions
of 50 percent. A participant may direct
the trustee to invest his contributions 14
one of two investment alternatives.

Interpretation. Because of the 6
percent ceiling on company
contributions, the plan effectively limits
the aggregate dollar amount and the
aggregate number of shares that may be
acquired by a participant, and therefore
the plan meets the requirement of Rule
16b-3f).

1
6

5. Definition of Plan. Paragraph (d) of'
Rule 16b-3 defines three terms that are
use!repeateqly throughout the rule,

' The effect of this exclusion from the
requirements of paragraph (b) of Rule 1lb-3.
assuming the other relevant conditions of the rule
are satisfied, is to make the protection of the rule
available for-certam acqmsitions occurring under a
plan, prior to Section 12 registration, to the extent
that such acquisitions might be-deemed purchases
for purposes of.Section 16[b). See Adler v. Klawons.
supra; Blau vAllen, supra; and Feder v. Martin
Marietta Corp. supra.

I"Letters re Kennecott Paper Corporation dated
October 16.1978 and Gifford-Hill & Company, Inc.
dated October 1,1975.

"plan," "exercise of an option, warrant
or right" and "disinterested person." The
last two terms have already been
considered in cohnection with the
'discussion of the introductory '
paragraph, and paragraph (b) of the rule.
The definition of the term "plan" will be
considered here.

(110) Question: The definition of the
terih "plan" seems to include a broad
spectrum of remunerative arrangements.
Does the term include a bonus share
provision in a personal employment
agreement that has been approved by a
company's board of directors as well as
its shareholders?

Answer No. Although the definition
of the term "plan," as set forth in
paragraph (d)(1) of the rule, Is very
broad, it is basically intended to include
only those plans wich apply uniformly
to a class of persons. Since a bonus
share provision m a personal
employment contract is negotiated
between the company and the employee
individually, it'would not be considered
a "plan" within the meaning of Rule
16b-3.

(111) Question: Is an employee stock
purchase.plan which otherwise satisfies
the requireients of Rule 16b-3(d)(1),
although not specifically mentioned
therein, deemed to be a "plan" within
the meaning of that provision?

Answer: Yes.
(112) Question; Are the provisions of

Rule 16b-3(dlt)(i), which require that a
plan set forth either the price or the
method used for determining the price at
which securities may be offered to
participants, satisfied in the following
circumstances:

(a) The plan provides that the price
shall be determined by the board of
directors and "maybe less than, equal
to, or greater than the fair market value
of the common stock on the date the
option is granted."

(b) The plan provides that the price
shall be determined by the board of
directors but that it will "not be less
than 50 percent of the fair market value
of the underlying shares of common
stock on the date the option Is granted."

(c) The plan provides that bonus stock
issued thereunder shall be subject to
"such conditions and restrictions as the
board in its discretion may provide,
except that bonus stock will be issued
for ho consideration."

(d) The plan provides that "shares of
common stock issued under the plan
may be issued for. any lawful
consideration as determined by the
board."

(e) The pl&n provides that the "option,
price for the common stock to be issued
under the plan shall be a price to be
determined by the board upon the date

of the grant, not less, however, than a
price equal to the $1 par value of the
stock?"

Answer Although the price or the
method for determining the price is not
specifically set forth m any of the
foregoing situations, it is the Division's
view that the provisions in situations (b]
and Cc) would be deemed to satisfy Rule
16b--3(d)p1]{i.

Situation (b) utilizes a general, but
meaningful guide which is not likely to
be abused. Situation (c) simply
indicates, in the case of a bonus stock
award, that no price or additional
consideration will be demanded of the
participant. Situations (4), (d) and (e)
are different, however. In those
examples, the provisions for determining
the price are so vague as to be
uninformative. Since they do not set
forth the offering price of the securities
to particapants, or a reasonably specific
method by which the price may be
determined, the staff believes that these
provisions do not meet the standardpf
Rule 16b-3(dJ(1] (i).is

'(113) Question: Is the exemption
provided by Rule 16b-3 available under
a plan which permits options to be
transferred?

Answer No. As specifically stated in
paragraph (d](1)(ii) of the rule, any
option issued under the plan must not be
transferrable other than by will or-
inheritance.

6. Cash Settlements of Stock
Appreciation Rights: Paragraph (e) of
Rule 16b-3 exempts any transaction
rnvolving the receipt of cash in complete
or partial settlement of a stock
appreciation right from the operation of
Section 16(b), if all of the conditions of
paragraph (e) have been satisfied.ie

(114) Question: Is stock received in
full or partial settlement of a stock
appreciation right exempt from Section
16(b) liability by virtue of Rule 16b-3?

Answer: No. Rule 16b-3 does not
provide any exemption for stock
received in settlement of a stock

laMany plans provide a form orprice range as to
the formula for determining the price to participants.
The suitability of such a formula in terms of the
requirement of Rule 16b-3(d](] in must be
established by an examination of the particular
facts. In general. if the plan provision establishes a
minimum price which Is less than 50 percent of the
market value of the security, the Division takes the
position that such a formula Is too vague to satisfy
the standard of the rule.

'"That Is. the settlement ora stock appreciation
right for cash will not be deemed to Involve a
simultaneous purchase and sale of the related stock.
See footnote 108. supra. In addition, as stated in the
introductoryparagraphofRule16b-3 - * *the
acquisition, expiration, cancellation or surrender to
the issuerofa ' 'stockappreciationright ....
Is also exempt if the plan meets the conditions of
therule.
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appreciation right, just as it does-not
exempt stock acquired upon the exercise
of a stock option.167

(115) Question: A company has in
effect a stock option-stock
appreciation rights plan which satisfies.
the conditions of Rule 16b-3, except for
paragraph (e] of the rule relating to cash
settlement of stock appreciationrights.
Would the following types of settlement
under the plan be exempt from the
operation of Section.16(b) by the rule?

(a), The plan provides that, should a
participant be entitled to receive a
fractional share, a cash payment will be
made in lieu thereof;

(b) The plan provides that, upon-
exercise of an option and receiptof the
appropriate number of shares, the
company-will payto- the optionee in
cash an amountwluch approximates the
federal income tax incurred,

(c) The plan provides that, upon the
exercise of an SAR for stock, the
appreciated value ofthe shares-subject.
to the right will be-reduced by the
am9unt of tax-incurred by the
participant-the company would'then
pay such amount to the approprihte-tax
authorities- for the account of-the
participant;

(d) The plan permits grants in the form
of "equity units' which- are essentially
the equivalentiof stock appreciation
rights; exceptthatincreases.m book
value rather thanmarket value
determine the amount of cash' the
participant will receive;

e), The plan permits a disinterested
committee, in its soltdiscretion, upon or
without the request of a holder, to
cancel all or a portion of an option them
subject to exercise-bytheholder,, and
either pay the holder in cash or issue
stock. The committee authorizes full
payment i. cash upon exercise of a
stock option;,

(f) The cash-settlement of a stock
appreciation right.

Answer: All of the above cash
payments would have to comply with

16 See Rule lb--3(e)(5]. In general, the granting of
stock options and stock appreciation rights under a
complying plan will have thefollowing
ramifications for the insider

(1] The acquisition of both stock appreciation
rights and related stock options is exempt under
Rule 16b-3, as is the acquisition ofindependenr
stockoptions;

(2) rhe acquisition of stockupon exercise of a
stock appreciation right or a stock option is a
purchase not exempt under Rule 165-3:

(3) The complete or partial cash settlement of a
stuck appreciation right is exempt under Rule 16b-.,
and

(4) The acquisition of inmmediately exercisable
stock appreciation rights, related.stock options and
Independent stock optionsis not reportable under
Section 16(a) by reason of Rule,16a-6. However. the
acquisition of stock-upon the exercise of such rights.
and options is reportable.

the provisions of Rule 16b-3(e)jin'order
for the exemption to be available for
such cash payments..However, while
paragraph (e) of Rule 16b-3.is intended
to provide-a safe harbor for cash
settlements of stock appreciation.rightsi
compliance with'the provisions of
paragraph (e) is optional on thepart of
the issuer, and a decision not to comply
with the requirements-of paragraph (e)
would mean only that cash received by
participants in full or partial settlement
of a stock appreciation right would not
be exempted from the-operation of.
Section 16(b),by-virtue of Rule:16b-3.
Non-compliance with paragraph. (e)
wouldhave no effect onsett lements of
stock appreciation rightsistock, nor
wouldtit affect the. availabilityof the
exemptive relief offered by any other
provision of Rule 16b-3 for-securitiep.
acquired pursuant to a'plan. that'
otherwise meets,the conditions-of the
rule.

(116), Questibn:'Are cashipayments to)
a director in settlement ofa stock,
appreciatibrrnght stili ekemptif the,
issuer has failed to meet certain of its,
periodic reporting obligationsunder
Section 13' ofthe Exchange'Act?-

Answer: No. Underparagraph (e)(1) of
the rule; the issuer must have filed all
reports'reqnred underSection13for-at.
least one yearimmediately-prior to the
settlement of a stock appreciatonright.
In- addition, the issuer must regularly
release, on a quarterly and annualrbasis,
summary statements of sales and,

.earnings.These two conditions are
intended to provide some degree of
assurance that comprehensive
information about the issuer will be
published-and available on a regular
basis.

(i17) Question: Paragraph, (e)(2) of
rule 16b-3 prohibits the exercise.of a
stock appreciation right or any related
stock option during the first six months
of their respective terms. An officer
receives- a stock option and related
-stock appreciation rights, and he
exercises the first installment of the
option in less than six-months,.which
results in. the surrender and, cancellation
of those stock appreciation rights
relating to that portion of the option
exercised.Does this destroy the
exemption for cash. exercises of the
remaining stock appreciation rights?

Answer: No. This situation does not
conflict with the requirements of
paragraph {e)(2), of Rule 16b-3; insofar
as theunexercised stock appreciation
rights remaining. The reference toa
"related- stock option" means the
particular share option to which an SAR
relates, and not to any other options,,
whether or not exercised, which-may

have-been a part of the-same grant or
award. 1"8

(118) Question: Are the requirements
of paragraph (e)(2) satisfied where stock
appreciation rights are subsequently
granted to holders of long-term stock
options and then such rights-are
exercised within 6 months of the-grant?'

Answet: No. A basic purpose ofthis
provision is to deter the use of'fnsldb
information by requiring a six month
hiatus between the date of grant and the
date of exercise. Accordingly, both the
stock appreciation right's and the options
must be outstanding for at least six
months prior to exercise in order to moot
the requirement of Rule 1Ob-3(e)(2),169

(119)Question: If a plan provides that;
stock appreciation rights are exercisable
within-six months of grant' would! this
featureautomatically destroy reliance
upon.Rule 16b-3(e)?

Answer: No. In Securities Exchange
Act Release 34-43659,(Jime 22, 1977) (42
FR 33283I' the Commission stated'that IL
had'revised subparagraph (e)(2), of the
rule to provide that neither the stock
appreciation right-nor any related stock.
option "shall'have been, exercised
duringthe first six months of'their
respective terms * * " Thus, so longas
the rights have not actually been
exercised during the first six months of'
their term, the condition setforth In Rule
16b-3(e)(2) will'have been satisfied.

(120) Question: When stock,.
appreciation rights are granted
conditioned upon subsequent
shareholder approval, does the six
month term of Rule 16b-3 (e)(2)
commence upon the date of the
conditional grant or upon the date of
shareholder approval?

Answer.The term of the stock
appreciation rightawould begin
immediately upon their grant, assuming
that shareholders in factapprove-the
plan.170

(121) Question: Assume that a plan
does not meet the administration
requirements of Rule 16b--3(e](3]'at tho

time stock appreciation rights are
granted. The company then forms a'
disinterested committeeto adminlster
the plan. The committee proceeds, IntIts
discretion, to confirm the earlier grants

113 See letter re CeneralElecirlo Company dated
February 3,1978;

i6 It should be noted; however, tharsubsequen
amendments, to a plan to provide for the sottibment
of stock appreciation rights In cash would rot start
a new six month period. That is. the term of the
stock appreciation right1would still be doomed to
have commenced on'tio date it was originally
granted. Letter reSavn Business Machines Carp,
dated January 0. 1978.

"5 Letters rE. IC Donnelly a"Sons Co. dated
December12,1979,and-Columba Pictures
Industries, Inc. dated August 4,1977.



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

of stock appreciation rights and advises
holders not to exercise such rights or the
related options for six months following
committee confirmation. Does this form
of compliance satisfy the requirements
of paragraph (e)(3) of the rule in this
situation?

Answer Yes."'
(122) Question: Is the requirement of

Rule 16b-3(el[3)li), that the plan be
"administered by * * * a committee of
three or-more persons, all of whom are
disinterested persons" satisfied, if th6
disinterested committee does not have
the authority to select all of the persons
who may participate but does have the
sole authority to approve the form in
which-all stock appreciation rights
granted under the plan will be paid?

Answer. No. Since the disinterested
committee does not have full authority
with respect to one of the fundamental
powers of administration, i.e., the right
to select all participants, the staff does
notbelieve that the requirement of Rule
16b-3(e)(3]i) has been satisfied. i72

(123) Question: Where the board of
directors or committee administering the
plan has sole discretion to determine the
form in which payment is to be made
upon exercise of a stock appreciation
right, has such board or committee acted
in accordance with the provisions of
Rule 16b-3(e)(3](ii) in the following
situations:

(a) The committee has adopted a
general determination that all payments
upon the exercise of a stock
appreciation right are to be made 50
percent in the form of shares of
company stock and the balance in the
form of cash.

(b) The committee has amended the
plan to provide that holders of stock
appreciation rights will receive upon
exercise (i] payment only in shares of
common stock-where such rights are
exercised outside of the window
period 73 and (ii) payment only in cash
where such rights are exercised during
the window period;

(c) The committee has adopted a
general determination that payments

"I Letter re Standard Oil Company (Indiana)
dated February 19,1981.1 72Although interested directors can administer a

benefit plan without jeopardizing the availability of
Rule 16b-3 as long as the plan meets the
requirements of paragraph (b)(1)(iii) of the rule, the
specific exemption for cash settlements of SARs is
dependent upon disinterested administrators. See
letter re Exxon Corporation dated December 1.1977.

'"The term "window period" is used to describe
the period of 10 business days in each quarter
during wich elections for cash settlement of stock
appreciation rights must be made by participants.
Under Rule 16b-3[e] [3)(iii]. the window period
commences on the third business day following the
date of release of the specified quarterly and annual
financial information and ends on the twelfth
business day following such release.

upon.the exercise of stock appreciation
rights are to be made entirely in the
form of cash, if such exercise is made in
conjunction with the exercise of a stock
option, in accordance with a formula
prescribed by the committee;

(d) The committee has adopted a
general determination that it will
approve any election made by a
participant?

Answer The board or committee has
satisfied its responsibilities in situations
(a), (b) and (c) but not in situation (d).
The purpose of this provision is to insure
that the disinterested administrators
will have final authority and control
over the form in which payment of the
stock'appreciation right will be made.
Situation (d) represents an abdication of
this authority which is inconsistent with
the requirements of Rule 16b-3(e)(3)(ii).

(124) Question: If a plan provides that
stock appreciation rights are exercisable
only for cash, must the board or
committee administering the plan
approve the payment of such cash?

Answer No.
(125) Question: Assuming that the

exception "I to the window period
provision of Rule 16b-3[e)(3)(iii) is not
applicable, does the window period
restriction apply where (1) the form of
settlement of a stock appreciation right
is within the complete discretion of the
committee administerng the plan; and
(2) the participant has the option to elect
cash in lieu of the stock to which he
would otherwise be entitled?

Answer Yes, in both situations. The
purpose of Rule lob-3(e)(3)(iii) is to
make clear that, in those circumstances
where reliance is to be placed on the
safe harbor provided by Rule 16b-3(e),
the window period requirement is
applicable not only to any election by a
plan participant as to the form of
payment of a stock appreciation right
which may involve cash, but also to any
exercise by a participant of a stock
appreciation right for cash. Thus, as in
situation (1), even though a participant
may have no election as to the form of
payment of a stock appreciation right,
the window period requirement would
still be applicable to any exercise of
such right by a participant for cash."'

i? The window period provisions of Rule ebl-
3(e)(3)(ii]) do not apply to any exercise where the
date of the exercise (1) Is'automatlc or fixed in
advance under the plan: (2) Is at least six months
beyond the date of grant of the stock appreciation
right: and (3) Is outside the control of the
participanL

11in Securities Exchange Act Release No. 13859
(June 22.1977) [42 FR 33283) the Commission stated
"Henceforth, the exemption provided by the rule for
cash settlements of stock apprecidtion rights will
not be available unless all exercises of such rights
for cash (other than those occurring on certain fixed
or automatic majority dates) are made during a

With respect to situation (2), by
permitting participants to determine
whether they will accept cash in lieu of
stock in settlement of a stock
appreciation right, the company is in
effect providing such participant with an
election as to the form of paymenL
Viewed in flus light, the determination
must be made in accordance with
paragraph (e)(3) of the rule and the
window period requirement applies."7

(126) Question: Must the plan
admimstrator's decision to consent to or
disapprove the election of a participant
be made during the ten day window
period?

Answer No. This decision can be
made at any time after the participant's
election.

(127) Question: In order to eliminate
differences in compensation for officers
and directors who exercise stock
appreciation rights for cash at different
times during the same window period, a
plan provides that the highest market
price of the company's common stock
during any particular window period
shall be the cash settlement price for
that window period. Does such a
provision meet the requirements of Rule
16b-3[e)(3)(iii)?

Answer. Yes."'
(128) Question: Is the window period

requirement of Rule 16b-3(e)(3)(iii)
applicable to the automatic exercise of
SARs?

Answer. No. The exception to the
window period requirement provides
that exercises.of SARs which occur on
fixed or automatic maturity dates shall
not be subject to the requirements of
Rule 16b-3(e)(3)(iii), if the date of
exercise is at least six months beyond
the date of grant of the SAR and is
outside the control of the participant.
Under these circumstances the insider
has no volition, and the automatic
exercise does not provide real
opportunity for the nsuse of
confidential information.

Illustration: Under the terms of a plan,
SARs are granted to participants
concurrently with the grant of stock
options. Recipients are permitted to
exercise the SAls only during a widow
period, as defired in Rule 16b-
3(e)(3)(iii). The plan also provides that
the SARs will be automatically
exercised upon the expiration of the
related option.

specified ten-day period each quarter following the
release of financial Information by the issuer."

10See letters re Houdaille Industrim I dated
May 8.1978 and Crompton 6- Knowles Corporation
dated July 7.1977.

I See letter re Teaxasgui. / Lnr dated March 30.
1931.
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Interpretation: Assuming the three
provisions of the exception to Rule 16b-
3(e)(3)(iii) are satisfied, the window
period requirement would not be
applicable to the automatic exercise of
SARs 

7
8

(129) Question: Must the exercise of
"limited rights" 179 take place during a
window period?

Answer: No. Since. tha period for
exercise of limited rights is fixed m
advance, and since such. rights can only
be exercised in.very special
circumstances which are'beyond the.
control of the participant, their'exercise
comes within the exception provided by
Rule 16b-3(e)(3)[iii, and thewihdbw,
period restriction, is not applicable

(130) Question: Pursuant to the'
provisions of a plan, SEARs maybe
exercised for cash within a specified'
short period of time afterthe company
enters into a deffnitive, agreement for the'
merger, consolidation or sale-of Its
assets. Should such exercises take,place
during a window period in ordbr'for the
insider to properly'rely'on'Rtile 16b-
3(e)?
-Answer: Yes. Unlike "limited rights,"

mergers and other types of
reorganizations as well as the transfer
of company assets are not outside the
control of directors and officers since
such persons might beimcluded in the
negotiation and approval' of the,
transaction. Thus, the exception to Rule
16b-3(e)(3]iii) is, not applicable. 180

(131) Question: Assume that the date,
of exercise of a' stock appreciatior right-
meets the conditions of'subparagraphs
(e)(3)(iii) (A), (B),and [C). Mustian
election by' the hol'cler'to receive'cashim
settlement of the right be made- during a
window period?

Answer: Yes. Rule'a6b-3e)(3](iii}'
makes it clbar that, where a participant'
has the right' b" elect cash as thefbrn of
payment of an S'AR, such election must
be made during'a window period!
Although the window period
requirements of'paragraplr (e)(3)(iii) do'
not apply with-respect to theoexercise by,
the participant of a stock appreciation
right for cash'where, the date of exercise
meets- the, conditions'ofsubparagraphs
(A), (B) and(C), there'is no parallel
exception for'an electibnby the,

_participantttoreceive casfrih-payment
of a stock appreciation right.215

"'SSee letter re The May DepartmentStores'

Company dates April 10 1078;
17 Seefootnota14O, supra, for a general definition;

of "limitedinghti.'
I " See letter rm Garfinckle, Brooks- Brotfler:,

Miller &Rhoods, Inc. dated June 19,1981,
""See letterre'lhtertherm, Inc; dated'July 16;

1979.

D. Rule 16b-4 [17 CFR 240.16b-4]

Rule 16b-4 exempts from Section 16(b.
any transactionof purchase and sale- of
a security made by a holding company
registered under the Public Utility,
Holding Company Act of 1935, or by, any
subsidiary of such company, where both.
the purchaseand the sale have been,
approved or permitted by the!
Commission under the Holding
Company Act.

(132) Question: Is a, formal order' of the
Commission required to, assure the
availability of Rule 16b-4?

Answer- No. The intent of the ruleis.
simply toprovide, relief from= the
operation of, Section.16Cb1 for those
transactions by registered publicutility-
holding, compames whichihave:beem
approved or permitted by'the;
Commission pursuant to the applicable
provisions of the, olding.Company Act?
and the rules andregulations!
thereunder.

E. Rule 16b-5 [17 CFR 240-16h-5.

Rule 16b-5 exemptsfromithe
operatibn. of Sectiondf6[h) certainhighly
specialized transactions involving the
acquisition, of an- equity security'of an
issuer through the redemptiomofi a
security' of another issuer.

(133) Question: Are all acquisitions
resultingzfromredemption.exenpt from
section.16(b) of the Exchange;Act
pursuantto the provisionsmoftlnserule?

Answer: No. Theruleaihapplicable-
to the acquisition of convertible
securites- or'rights. Further;.tie
application.oftherdai severely'
limited by its terms;totredemption.
transactions~which; consfstexclusLvely
of the exchnge,oone2securityfbr'
another, where both;the old and, the newr
security are substantially andifn.
practical effects.equivalents,. and the
redemption does not ivolve the
payment of anp additional consfderationt
for thenew'security. Shchiairedemption
does not resultur, any-real change.r the
rglits of the beneficialownerof the: old
security, althoughidtdoesichange the,
form of hisiholding.3 55

IllustraiozwAissuerdecides to1
establish a, stockbonus~type of
employee benefit plan. For various.
reasons, it organizes, an affiliated,
holding, company'to-finplbment theplan.
The assets, of the hordingcompany
consistsolely of stock of the issuer
contributed, tolfundi the plarr.The. stock
bonus awards to participants arenrat'e
using, holding, company, stock,,which- is
redeemable-atany tine.fbn stockoffthe.

Asarest; tLie'Beneficibuownermustfire tfie-
report requFredlbySecror16P wIpvler the'
redemption takes pPlce-

issuer on the basis of a predetermined
ratio.

Interpretation: Rule 16h-5 exempts
from Section 16(b) of the Exchange Act
the acquisition of shares of the issuer
received by a participant,in such a
redemption, so long as the participant
has made no purchases of the same
class of issuersecurity within, six,
months before or after the redemption
transaction i53

(134)' Questkn.- Does Rule 1Oh-5
exempt the purchase and sale of
securities of the same classesas those
involved in theredempton,, when. such,
transactions occur immediately before'
and afterthe redemption?

Answer: No. As stated, in Securities
ExchangeActi Release No. 4495,
(September 19; 1950)] [1,5FR 477/11
proposing-the rule for comment.Rule
165h-5 does net exempt any' transaction
other than.the.'redemption. Thus,. if' there,
should be a separatepurchaseaand-sale
(or sale and purchase), of eitherthe, old'
or the ne.w security'within any sLx
month period" or if there should be a'
purchase of one, andi a sale ofthe other
(or m saleafona'and'a purchase of the
other), withiniany- six month period, the
insider wouldbe, subject to recovery
under Section' 16b). Paragraph,' c) of the
rule is simply dbsigned to-facilitate the
recovery of profit, by requiring anissuer
to recognizeformall nthe similarity,
between, the twosecurties. through,
appropriate corporate action, suchi as,
the adoption, of a by4aw, or at resolution,
of the board of directors.

F Rule 16b-6 [17 CFR 240.16h61'

Paragraphs (a') and (b), of Rifle.1Ob-0
recognize, thaV where securities are'
acqufred, through, the exercfse ofa, long-
term option Coneheldl more than, six
monthsy notallrofthegain inherentih,
the exercise, ofthe, long-term option
need be' attributed tirthe ihsider for"
purposes of computiig,the profit,
recoverable under Section1'06b), sihcoaV
least a portfon' of'such profitmay-dbrive
from'apprecfatfon, whiclr occurediprior
to the relevant six month period. The'
rule establishes, this apportionment, of
short and, long-term profit to. maihtaln,
the basic.policy of Section.16(b)against
short-swingtrading by, insidersiand , at,
thesametime to, avoid'recapture of' the,
long-ternrgain filerent'fn.the exercise
of the. option. as.not, comprehended"
within thespurposes of thea section.
Accordingly'.whengairris-beiig,
calcudfatedl und'er Sectronl6(b) withi'
respect to apurchase-resuling.fion the
exercise o along-term. optibnand a, sale

'"See'2 L Loss, S'ecuritisRbgulhton iol'aZdedl
1961).



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

withun six months, the rule limits the
issuer's recovery to the difference
between the proceeds of the sale and
the lowest market price of thesecurity
within, six months before or after the
date of the sale.- In addition, paragraph
(c] of Rule 16b--6 provides a complete
exemption from Section 16(b) for the
disposition of securities purchased in a
transaction specified in paragraph (a) of
the rule, provided such disposition is
made in connection with a plan or
agreement for a merger, consolidation,
reclassification or sale of assets. It must
be emphasized that paragraphs (al and
(b) simply limit the extent of Section
16(b) liability; paragraph (c], where
applicable, actually exempts the
transaction of disposition.

(135) Question.In computing the
amount of profit that wilmune to the
tssuer ma transaction which falls under,
Rule 16b-6(a), is the option exercise
price considered the cost of the
purchase; to be matched against the
price received on a sale within six
months of that purchase? 1s4

Answer. No. The use of-the option
exercise price as the purchase cost
would effectively deprive the insider of
the long term appreciation in the value
of his option. represented by the long-
term increase in the -value of the
underlying stock. The Commission
believes that the capture of this
unrelated long-term profit is not
comprehended within.the purposes of
,Section 16(b). Consequently, m 1950, the
Commssion promulgated Rule 16b-6 Is
to preserve for the insider the gain
attributable to the long-term.portion of
the option and stUt permitrecovery of
the profit surrounding the short-swing
transaction itself.1 6

Ilustration: On October 1, 1976. C, an
insider. of XYZ Corporation, is granted
an option to buy XYZ common sto.k at
$10.00 per share, the market value on the
date of grant. On June 1,1977, C
exercises his option to buy XYZ at
$10.00 per share. The market value of
XYZ on the date of exercise is $15.00 per
share. Oir September 1,1977. C sells
XYZ stock at $20.00 per share. Absent
Rule 16b-6. C may be required to
surrender the difference between the
purchase price and the sale price:
$20.00-$10.00, or $10.00 per share.
Assume that the market price for-XYZ
common stockfrom March 1, 1977 to
March 1,-1978 ranged as follows:

' Smolonv v. Delendo Corporation. supra.
'"Securities Exchange Act Release No. 4509

[October 24. 1950) L15 FR 73571.
'"Letter re NewEngland Arcear Corporation

dated September 18. 1972.

March 1, 197" S13.50
Ap 1. 1977 14.
May 1. 1977 14.00
June 1. 1977 15.0
Juty1 1977 1.00
August 1. 1977 17.00
September 1. 1977 20.00
Octobe 1. 1977 20.00
November 1.1977 19.00
December 1 1977 19.50
January 1. 1978 18.a
February 1. 1978 15.00
March 1. 1978 16.00

Under Rule 16b-6. C would be
required to surrender the difference
between the sale price. $20.00, and the
lowest price at which XYZ traded within
Six mnths before or after the sale
which would be the price on March 1,
1977, or $13.50 per share. Thus, the
recoverable profit computedwith the
benefit of the rule would be only $6.50
per share.

The saife result obtains under Rule
16b-6 where the option to buy is
exercised by an insider within six
months after a sale of an equity
security.187 The maximum recovery

-based on matching the purchase upon
exercise of the option, with a prior sale
occurring within six months of such
exercise, would be the difference
between the sale price and the lowest
price at which the stock traded within
six months before or after the sale'.

(136) Question: Where an insider
purchases stock through the exercise of
a long-term option and immediately sells
such stock within six months at a price
beldw the exercise price, is Rule 16b-6
applicable?

Answer:No. Since the insider did not
realize any profit on the transaction, he
has no liability under Section 16(b).

(137) Question: Is the exercise of a
warrant or stock incentive right the
exercise of a "sunilar right'* within the
meaning of Rule 16b-6?

Answer: Yes.
Illustration: An insider of a company

exercises warrants granted to him by
the company over two years ago. Within
six months of the exercise, the insider
exchanges all his shares of the company
for shares of its parent pursuant to the
terms of a reorganization agreement.' "

'"Rule L9b-6 does not extend to options to sell
securities.

Int should be noted that Ifin Insider desires to
realize the long term oppreciation in the value ofhis
option (or smilar right) without risk of controversy
concerning his liability to surrender profits under
Section 16(b). hIssafe course Is to exercise the
option and hold for at least six months the security
thereby acquired. Where this Is done the Insider
will not be affected by the method in which the
Commission and the courts may compute realized
profit, since the transaction In question would fall
outside the scope of Section 161b). Novertheless. the
insider who does sell wvithin six months after
acquirng a securitypursuoant to an option (or
similar kht) is not acting unranfully Congress did
not intend to Impose such a drastic sanction In the
event ofguch a sale, but merely to remove the profit

The exercise of the warrants for
common stock and the subsequent
exchange of the shares received upon
such exercise would appear to involve a
purchase and sale subject to Section
16(b).

Interpretatro" While there would be a
purchase and a sale for purposes of
Section 16(b), Rule 16b-6(c) would
appear to be applicable. As a
consequence, the disposition of the
securities in accordance with the terms
of the reorganization would be exempt
from the operation of Section 16(b)-"9

(138] Question: Is Rule 16b-6(c)
applicable to mergers inwhich
shareholders receive cash or a
combination of cash and.securities?

Answer Yes. Rule 16b-6[c] provides
insiders an exemptionfrom the
operation of Section 16(b) for the
disposition of an insider's securities,
purchased pursuant to a long-term
option or right. or acquired pursuant to a
long-term employment contract, as
specified in paragraph (a) of the rule,
provided that the disposition is pursuant
to a plan or agreement fora merger,
consolidation, reclassification or sale of
assets. The exemption is not lost if cash
is paid in lieu of securities, or in
combination with securities. 190

Illustration: Company A has entered
into an agreement and plan of merger
whereby it will merge into a wholly-
owned subsidiary of Company B. On the
effective date of the merger, each
outstanding share of common stock of
Company A will be converted into the
right to receive $50 in cash. and
Company A will become a wholly-
owned subsidiary of Company B.An
executive officer of Company A intends
to exercise options which he has held
for more than six months and then
surrender the Company A shares
received upon exercise for the $50 per
share cash payment.

Interpretationr Rule 16b-6(c) exempts
the dispositiorLof the option shares from
the operation of Section.16(b).

(139) Question An officer owns
shares of his company, as well as
options to acquire additional shares.
Both his shares and options have been
held for more than sixmonths. In
connection with a merger. or one of the
other transactions described in

Incentive to entering Into shot-swing trading
transactions. (Emphasis added) SecitLes Exchange
Act Release No. 4509 [October 24.19501 [15 FR
73s7. Ofcourse. tradi on the basis of Inside
information maybe a violation of other provisions
of the federal securities laws.

Letter re Specoicus. h= dated August 18.
1978.

9' See letter te American Credit Corporathon
doted November ZL.1978 and letter to Ca:YA.
iernnan dated ,ay 1.1976.

48175
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paragraph (c) of Rule 16b-6, the officer
exercises his options and surrenders the
newly acquired option shares together
with his previously held shares. Will the
acquisition of the option shares be
matched against the disposition'of lus
other shares in the merger, resulting in
potential Section 16(b) liability, despite
the exemption provided by Rule 16b--6?

Answer: No. There has been concern
that insiders in such a situation are
confronted with a dilemma, since the
purchase of shares under the option
could in theory be matched with the sale
of already owned-shares in the merger
giving rise to liability under Section
16(b). 191 The staff believes that this
approach would unfairly penalize
holders of long-term options and
frustrate the purpose of paragraph (c) of
the rule. Accordingly, m light of the
rationale underlymparagraph (c), the
staff is of the view that the acquisition
of shares pursuant to the exercise of a
long-term option just prior to a merger
need not be matched against the
disposition of other shares in the merger.

(140) Question: Are the provisions of
Rule 16b-6 available where a company
extends the life of its outstanding
options prior to entering into a merger or
other transaction of the type described
in paragraph (c) of the rule?

Answer: Yes. The extension of an
option does not commence a new six
month holding period for purposes of
Rule 16b-6.

Illustration: On May 1, Company X
extends for one year the expiration date
of employee stock options held by.
certain of its executive officers, some of
which had been held for only five
months at the time of the extension. On
May 30, Company X begins merger
discussions with Company Z, and on
June 30 an agreement m principle is
reached. The merger takes place on July
14*-

Interpretation: Rule 16b-6 would be
available to the officers of Company X
with respect to all options held for more
than six months at the time of the
merger.

(141) Question: Would the exemption
provided by Rule 16b-6(c) be available
for the purchase of unexercised stock
options in connection with a cash
merger? In connection with a sale of
assets for cash and securities?

Answer: Yes, assuming all the
provisions of the rule are satisfied.

Illustration (1): Company A proposes
a complete liquidation and dissolution.
Pursuant to the plan, Company A will
sell all of its assets to Company B in

1"I Letters re The Flintkote Company dated
February 7, 1980 and Investors Diversified Services,
Inc. dated March 21,1979.

exchange for cash and securities in an
amount equal to $26 per outstanding
share of CompaEy A. In accordance
with the terms of-the applicable
agreements, Company A has the right to
purchase those stock options which
have been held by its officers and
directors for more than six months, but
have not been exercised, for a cash
price equal to the difference between
$26 and the option exercise price.

Interpretation: Rule 16b-6(c) is
applicable to the purchase of these stock
options. 1r

Illustration (2): Following a successful
tender offer, the purchaser informs the
issuer that it proposes to merge the
issuer with a wholly-owned subsidiary
of the purchaser, on terms providing that
each remaining share of the issuer's
common stock will be entitled to a cash
payment per share in an amount equal
to the tender offer price. The merger will
bind all stockholders of the issuer
except for the exercise of appraisal
rights by dissenting shareholders. The -

issuer has stock options outstanding
under several employee benefit plans.
The applicable agreements provide for
the'cancellation of the exercisable
options on the date of the merger and a
cash payment to the optionees of the
option spread.

Interpretation: The cash settlement of
the stock options in this manner is
eligible for the protection afforded by
Rule 16b-6(c).1 93

G. Rule 16b-7 [17 CFR 240.16b-71
Rule 16b-7 exempts from the

operation of Section 16(b) the
acquisition and disposition of securities
in certain specified types of mergers and
consolidations. 194

In Securities Exchange Act Release
No. 4696 (April 3, 1952) [17 FR 3177], the
Comnussion emphasized the danger of
the possibility of misuse of inside
information in connection with mergers
and consolidations.

The policy of Section 16(b) to discourage
short-swing trading by insiders seems highly
relevant to purchases or sales within six
months of a merger if the merger involves a
significant change in the character of the
enterprise cartied on by an issuer which is
subject to Section 16(b). Thus a purchase on
the eve of the merger may well be motivated

1'"Letter re NationalLiberty Corporation dated
December 12, 1980.193Letter to Melvjn L. Bedrick dated September
20, 1979.

' While Rule 16b-6(c) provides an exemption
from the operation of Section 16(b) only for the
disposition of certain securities pursuant to a plan
or agreement for merger, consolidation,
reclassification or sale of assets. Rule 16b-7, on the
other hand, exempts transactions of acquisition and
disposition in connedtion with specified types of
mergers and consolidations.

by advance information and the receipt by
merger of a new security having different
economic chhracteristics from that purchased
involves blements of realization of a short
tertn profit. In addition to preventing abuse of
inside information, requiring an Insider to
surrender any profit resulting from a
purchase or sale within six months of a
merger Is related to the policy of Section
16(b) to eliminate motives for manipulative
activity. The significance of a merger may be
greatly exaggerated by rumor, particularly In
periods of unusual speculative activity In the
security markets. If insiders were free to take,
advantage of such a situation to unload at
temporarily inflated prices securities received
in the merger, the opportunity and motive for
manipulative activity might well be greater
than the ordinary short-swing purchases and
sales where both are cash transactlonstsi

The Commission recognized, however,
that not every transaction oT this nature
involves a serious potential for the
abuse of inside information. As a
consequence, Rule 16b-7 was adopted to
exempt transactions of exchange
involved In the merger or consolidation
of companies where 85 percent or, more
of all of the assets or securities of one of
the companies involved is owned by the
other company. As Release No. 34-4906
points out, tbe exemption is based on
the premise that such transactions are of
relatively mnnor importance to the
stockholders of a particular company
and do not present significant
opportunities to insiders to profit by
advance information concerning the
merger. Indeed, they do not significantly
alter in an economic sense the type of
security which the insider held prior to
the transaction. isa

(142) Question: Although not
specifically mentioned, does Rule lob-?
apply to transactions structured as (1)

1i5 See also Securities Exchange Act Release No.
4717 Uune 9. 1952) [17 FR 55011. and Brief for SEC as
amicus curiae, page 8. Blau v. Hodgkinson, 100 F.
Supp. 381 (S.D.N.Y. 1951).

19iThe rule is typically relied upon In situations
where a company is reincorporating in a different
state or reorganizing Its corporate structure, For
exampli, Company T, a Texas insurance company,
seeks to bebome a general buslneso corporation, To
accomplish this in conformity with Texas law,
Company T proposes to transfer all of its assets and
liabilities to New T. a Texas general business
corporation, to be organized as a wholly-owned
subsidiary of CompanyT. and then merge Into an
insurance subsidiary of New T. Pursuant to the
merger, each share of T common will be exchanged
on a share-for-share basis for equivalent New T
securities, with the result being that Ie present T
shareholders will become New T shareholders, The
proposed transaction will have no effect on the
consolidqted financial statements, the present
composition of management, nor will it affect the
rghts of present shareholders and, accordingly,
Rule 16b-7 Is available. Letters re American
GeneralInsurance Company dated March 11, IOaO5.
Anheuser-Busch, Incorporated dated March 10,
1979. See also letters to Eugene R. Sullivan dated
October 10 and December 11, 1970.
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statutory exchanges, (2) liquidations; or
(3) reclassifications?

Answer The staff is of the view that,
for purposes of Rule 16b-7, a statutory
exchange maybe the substantive

-equivalent of a merger, consolidation or
sale of assets. Therefore, the acquisition
and disposition of stock in a statutory
exchangewould be exempt under Rule
16b-7, assuming all of the conditions of
the rule are satisfied.' 97 A liquidation. on
the other hand; is not coveredbyRule
16b-7, since the liquidation in substance
and purpose bears little resemblance to
the types of transactions specified in the
rule. '9s Rule 16b-7 does not require that
the security feceived in exchange be
similar to that surrendered, and the rule
can apply to transactions involving
reclassifications.

Illustration (1): Company B is a
savings and loan association, organized
in the State of Virginia. Company A. a
wholly-owned subsidiary of Company B,
was incorporated under the laws of
Virginia for the sole purpose of

- acquiring all the outstanding shares of
capital stock of Company B. The
purpose was to create a holding
company which would be able to -
acquire other savings and loan
institutions in Virginia. Under Vir gima
law, Company B is not permitted to
acquire stock of other savings and loan
associations. As a result of the
exchange, Company B became a wholly-
owned subsidiary of Company A, and
the former Company B shareholders
became the owners of all the
outstanding shares of Company A. This
transaction was implemented pursuant
to statutory procedures underVirgma
law.

Interpretation: The acquisition by
.Company B stockholders of common
stock of Company A and the
corresponding disposition, of the-
Company B stock in exchange fall
within the terms of Rule16b--7.

Illustration (2): Company X is a
holding company whose principal asset
is 100,000 shares of Company Y common
stock, roughly 6 percent of the total
number of shares of such stock issued
and outstanding. Company X proposes
to liquidate so that its shareholders will
hold the stock of Company Y directly.
Pursuant to the liquidation plan,
shareholders of Company X will
exchange their shares of Company X for
those of Company Y on a pro rata basis.

Interpretation: The acquisition and
disposition of such shares is not exempt
under Rule 16b--7. This transaction is not

L" Letter re Heritage Fimancial Corp. dated
September 19, 1978.

29sLetter re Petro-Leis-Carporabon dated July 9.
1979.

substantially similar to a merger or
consolidation, nor does it meet the
standards of paragraph (a) of the rule
which provides that the acquisition and
disposition of securities in connection
with a merger or consolidation is
exempt from Section 16(b) where 85
percent or more of the assets or
securities of all other companies
involved in the-transaction is owned by
another party to the transaction.

(143) Question: Does the 85 percent
ownership requirement of the rule apply
to indirect as well as to direct
ownership of the companies involved in
a transaction?

Answer Yes. It is the staff's view that
the rule does encbmpass indirect
ownership, so long as the transaction ir
question does not result in a significant
change in the character or structure of
the company.'9

Illustration Company A proposes to
enter into a transaction with its wholly-
owned subsidiary. Company B, whereby
Company B would become the parent of
Company A through a tax free exchange
of shares. The, tax free exchange would
be accomplished by a statutory merger
of a wholly-owned shell' subsidiary of
Company B into Company A, with
Company A the surviving corporation.
Prior to the-merger. Company A will
own 100 percent of the equity securities
of the shell subsidiary which will be
merged into Company A.Thus, Rule
16b-7 would be available only if the 85
percent requirement was interpreted to
include indirect as well as direct
ownership, since Company A will merge
into a wholly-owned subsidiary of
Company B rather than Company B
itselL

Interpretation: Rule 16b-7 would be
applicable because Company-B, on a
consolidated basis, will represent the
same business entity as the present
Company A, will be managed by the
same officers and directors, and will
have the same charter and by-laws as
Company A. Accordingly, the merger
will not result in "any significant change
in the character or structure of the
company.' oo

(144) Question: Would the purchase
and salb of securities of any company
involved in a merger which met the
requrements of Rule 16b-7, within six
months of such merger, destroy the
exemption otherwise afforded by the
rule?

Answer. If the non-merger
transactions are exempt underanr other

L9Letter re Southen Naturi Gas Company
dated May u. 1973: letter to EdKauman dated
May 25,1973.

'"Secuites Exchange Act Release No. 4717
(une 9. 1952) [17 FR 55M].

rule adopted under Section 16(b), the
exemption provided byRule 16b-7 could
still be relied upon. However, as stated
in paragraph (c] of the rule, if an insider
has made additional non-exempt
purchases and sales within six months
of the merger or consolidation, the
exemption shall be unavailable to the
extent of such purchases and sales.

Ilustration: An officer purchases 100
shares of his company's common stock
in the open market on June I and sells
100 shares on August 1. No exemption
from Section 16(b) is available for these
transactions. During the interim, the
company reincorporates by merger.
Although Rule 16b-7 is available for the
officer's participation in the merger
transaction, paragraph Cc) of the rule
diminishes his protection to the extent
of his non-exempt purchase and sale.

H. Rule lb-8 17 CFR 24016b--8J

Rule 16b-8 exempts from the
-operation of Sectionl6(b] any
acquisition or disposition of an equity
security involved in the deposit or
withdrawal of such security under a
voting trust or deposit agreement.

(145) Question: Is the exemption
provided by Rule 16b-8 available to an
insiderwho purchases securities of the
class deposited and, within six months
thereafter, sells certificates of deposit
representing such securities?

Answer. The rule provides that the
exenription is not available to-the extent
that there has been a purchase or sale of
securities of the class deposited and a
sale or purchase of cerfiicates
representing such securities within a
period of less than six months. The
intent of this provision is to exempt only
transactions of withdrawal or-deposit in
the voting trust itseff. The protection
afforded by the rule is diminished and.
perhaps, lost to the extent that the
insider also has transactions of
purchase and sale, or sale and purchase,
in either the certificates of deposit or the
underlying equity security within six
months of the date of the deposit or
withdrawal in the voting trust

L Rule 16b-9 [17 CFR 240.16b-91
Rule 16b-9 generally provides that the

conversion of one equity security into
another equity security shall not
constitute either a sale of theecurity
converted or a purchase of the security
acquired upon conversion for purposes
of Section 16(b).

(146) Question: Would the fact that
the security received ubon conversion -
does not have substantially the same
rights and privileges as the convertible
security affect the availability of the
exemption?
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Answer: No.
(147) Question: An insider holds -

convertible debentures for more than six
months. He then converts the
debentures into common stock and
immediately sells some additional
shares of common stock. Assuming he "
has no other relevant transactions, is
rule 16b-9 available for his conversion?

Answer: Yes. The proviso to the rule
states .that'the rule is not available to
the extent that there are independent
purchases and sales of the securities
concerned within a period of less than
six months, which period includes the
date of conversion. Since the insider did
not engage in any other relevant
transactions within the six month
period, the exemption is available.

Illustration: An insider of Company X
acquires notes convertible into
Company X common stock ma private
placement. He intends to convert these
notes one year later. The conversion
will be effected at a time when he will
not'have purchased or sold any other
equity securities of the company within
the preceding six months. However, he
intends to sell Company X common
stock immediately after the conversion.

Interpretation: Rule 16b-9 is available,
hence the acquisition of the common
stock upon the conversion of the notes
would not'be deemed a purchase for-
purposes of Section 16(b].20

(148) Question: Is Rule 16b-9 available
if, pursuant to the terms of the
conversion right, the holder must make
an additional cash payment in order to
receive the new security?

Answer: Usually. In connection with
the exercise of a conversion right, it is
sometimes necessary to make a
payment in addition to the surrender of
the convdrtible -security or, alternatively,
surrender of the convertible security
may result in.the delivery of cash or
other property in addition to the security
received on conversion. Where such
extra payments or receipts are not
substantial in relation to the value of the
securities involved, they do not affect
the availability of the exemption. Thus,
the exemption would still be available
so long as not more than 15 percent of
the value of the security received in
exchange consisted of cash or property
other than the convertible security. 2

(149) Question: Would the application
of anti-dilution provisions which might
affect the conversion price of a
convertible security, be considered a

20Letter re Oxoco dated September 15, 1977.
2°2It should be noted that this exemption is

construed to exclude the exercise of options,
warrants or rights. See Brenner v. Johnson, 328
F.Supp. 149 (E.D. wis. 1971), mod., 467 F.2d 1080 (7th

Cir. 1972).

change in the bonversion privilege for
purposes of Rule 16b-9(a)(1)?.

Answer: No.
Illustration: In accordance with a loan

agreement, Company A issued and sold
to Company B a $2,000,000 principal
amount, convertible subordinated note.
The note is convertible into shares of
Company A common stock. The
agreement requires Company A to make
periodic pre-payments on the principal
amount of the note. The agreement also
provides for the adjustment of the
conversion price of the note to prevent
dilution of the conversion privilege and
protect the proportional equity interest
of the note holder. Any changes in the
conversion price resulting from the
.pperation of the anti-dilution provisions
would occur solely because of actions
taken by Company A and would not
involve any further actions by, or
negotiations with, the note holder.

Interpretation: Any change in the
conversion price of the note, by
operation of the anti-dilution provisions,
would not be considered a change in the
conversion privilege of the note for
purposes of clause (1) of the proviso to
paragraph (a) of Rule 16b-9.2 03

I. Rule 16b-10 [17 CFR 240.16b-10]

Rule 16b-10 exempts from Section
16(b) of the Exchange Act certain
acquisitions of securities from an issuer
received in exchanges made pursuant to
the provisions of the Interstate
Commerce Act. In order-for the
exemption to be available, the person
acquiring the new security must be
subject to one or more of the provisions
of Part I of the Interstate Commerce Act
and-meet the other conditions set forth
in the rule, The exemption was intended
to provide a measure of protection for
mandatory exchange transactions in
connection with the reorgamzation of
railroads and other carriers.

(150] Questio: Is Rule 16b-10
available for the disposition of stock
made in accordance with an order or
condition imposed by the Interstate
Commerce Commission?

Answer: No. The exemption covers
only the acquisition of securities
received in the mandatory exchange.

K. Rule 16b-11 [17 CFR 240.16b-11]

Rule 16b-l exempts from Section
16(b) certain transactions involving the
sale of short-term subscription rights
distributedpro rata by an issuer, to its
security holders.

(151) Question: Does Rule 16b-11
exempt: L1) purchases of subscription
rights for cash or other consideration; (2)
sales- of subscription rights which were

2Letter re Portec, Inc. dated June 14, 1978.

purchased for cash or other
consideration; or (3) the purchase of
securities upon the exercise of
subscription rights?

Answer: No. By Its terms, the
exemption is only available for the sale
of subscription rights which were
acquired from the issuer without the
payment of consideration.

Illustration: A company proposes to
file a registration statement under th6
Securities Act of 1933, pursuant to which
it will offer to the holders of Its common
stock the right to subscribe for
additional shares of common stock. The
rights will be evidenced by transferable
subscription warrants which will be
distributed to stockholders pro rata,
without 1he payment of any
consideration, and will expire 30 days
after issuance.

Interpretation: The sale of such rights
by an insider would be exempt under
Rule 16b-11 .204

By the Commission.
George A. Fitzsumons,
Secretary

September 23, 1981.
tFR Doc. 81-28620 Filed 9-0-81: 8:45 am]

BILLING CODE 8010-01-M

17 CFR Parts 285, 286 and 287

[Release Nos. 33-6347, 34-18116, BWA-4,
IAD-3; AD-3]

Primary Offerings by Multinational
Banks

AGENCY: Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY: The Commission ls'amending
three virtually'identical exemptive
regulations for primary distribution of
securities issued by the Internrttional
Bank for Reconstruction and
Development, the Inter-American
Development Bank, and the Asian
Development Bank. The amendments
permit these banks to sell their
securities immediately upon filing
certain information with the
Commission instead of waiting a period
of seven days.

EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT:

204The exemption does not apply to the sale of
subscription rights by a person who has purchased
subscription rights for cash or other consideration,
within the six.month period preceding or following
such sale, to the extent of any such purchase. Sae
paragraph (c) of Rule lob-11.
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Carl T. Bodolus (202] 272-3246, or
Ronald Adee (202) 272-3250, Office of
International Corporate Finance,
Division of Corporation Finance,
Securities and Exchange Commission.
500 Nth Capitol Street, Washington,
D.C. 20549.
SUPPLEMENTARY INFORMATION: On June
25,1981, there was published m the
Federal Register (46 FR 32879) a notice
of proposed rulemaking relating to the
sale of securities issued by the
International Bank for Reconstruction,
aid Development, the Inter-American
Development Bank, and the Asian
Development Bank. Interested parties
were giiven the opportunity to submit
comments until July 24,1981.

No unfavorable comments have been
received, and the proposed amendments
are hereby adopted without change and
are set forth below.
George A. Fitzsimmons,
Secretary.

September 24.1981.

PART 285-RULES AND
REGULATIONS PURSUANT TO
SECTION 15(A) OF THE BRETTON
WOODS AGREEMENTS ACT

PART 286-GENERAL RULES AND
REGULATIONS-PURSUANT TO
SECTION 11(A) OF THE INTER-
AMERICAN DEVELOPMENT BANK'
ACT

PART 287-GENERAL RULES AND
REGULATIONS PURSUANT TO
SECTION 11(A) OF THE ASIAN
DEVELOPMENT BANK ACT

Accordingly, 17 CFR 285.3, 286.3, and
287.3 are revised to read as follows:

§ -. 3 Reports with respect toproposed
distributionof primary obligations.

The Bank shall file with the
Commission, on or prior to the date on
which it sells any of'its primary
obligations m connection with a
distribution of such obligations m the
United States, a report containing the
information and documents specified m
Schedule A below. The term "sell" as
used in this section and m Schedule A
means the making of a completed sale or
a firm commitment to sell.

Authority

These amendments are pursuant to
Section 15(a) of the Bretton Woods
Agreements Act. Section 11(a) of the
Inter-American Development Bank Act,
Section 11(a) of the Asian Development
Bank Act, and Section 19(a) of the
Securities Act of 1933.
[Sec. 15(a), 63 Stat 298, 22 U.S.C. 286k-1(a):
Sec. 11(a), 73 Stat 301, 22 U.S.C. 283h(a); Sec.
11(a), 80 Stat. 73. 22 U.S.C. 285h(a]; Sec. 19(a),

48 Stat. 85.15 U.S.C. 77s(a]]
[FR Doe. 81-29 Filed G-30-81: 8S am]
BILUNG.CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory

Commission

18 CFR Part 274

[Docket No. RM81-44; Order No. 176]

Identification of Jurisdictional
Agencies

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
amends 18 CFR 274.501, which Identifies
the State andFederal agencies from
which well category determinations
must be obtained under the Natural Gas
Policy Act of 1978 (NGPA) (15 U.S.C.
3301-3432). Section 503 of the NGPA
provides that Federal and State agencies
having regulatory jurisdiction with
respect to the production of natural gas
are authorized to make the initial -
determinations that gas qualifies under
sections 102, 103,107, and 108. Section
274.501 of the Commission's regulations
lists the names and addresses of the
appropriate jurisdictional agencies. The
United States Department of Energy, the
United States Geological Survey and the
North Dakota Geological Survey have
notified the Commission of a change in
jurisdiction over specific natural gas
production. The Commission now
amends § 274.501(a)(2) to reflect those
changes.
DATES- Effective date: September 23,
1981.
FOR FURTHER INFORMATION CONTACT.
Thomas Hirsch, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, (202) 357-
8511.
SUPPLEMENTARY INFORMATION:

Issued. September 23.1981.

By this rule, the Federal Energy
Regulatory Commission (Commission)
amends § 274.501, which identifies the
State and Federal agencies from which
well category determinations must be
obtamed under the Natural Gas Policy
Act of 1978 (NGPA) (15 U.S.C. 3301-
3432). Section 503 of the NGPA provides
that Federal and State agencies having
regulatory jurisdiction with respect to
the production of natural gas are
authorized to make the Initial
determinations that gas qualifies under
sections 102, 103, 107, and 108. Section

274.501 lists the names and addresses of
the appropriate ]urisdictional agencies.
When a jurisdictional agency notifies
the Commission of a change of
jurisdiction over specific natural gas
production, the change is reflected in
§ 274.501(a)(2) to provide current
information to the public. The
Commission now amends § 274.501(a](2]
to reflect changes submitted by the
United States Department of Energy
(DOE), the United States Geological
Survey (USGS) and the North Dakota
Geological Survey.
- On March 28,1980, the Commission
received notice from DOE L that it was
responsible for making well category
determinations on certain Naval
Petroleum Reserves.2 On September 15.
1980, the Commission received notice
from the USGS that its Central Region of
the USGS Conservation Division located
m Denver, Colorado, was the
jurisdictional agency for Federal and
Indian lands m the states of Colorado.
Iowa, Kansas, Missouri, Nebraska and
Utah. Also, on June 18,1981, the North
Dakota Geological Survey notified the
Commission that effective July 1, 1981.
the Industrial Commission would be the
jurisdictional agency for lands other
than federal lands for the state of Nrth
Dakota. Section 274.501(a)(2) is
amended herem to reflect these changes.

Publication of a notice of proposed
rulemaking and opportunity for public
comment under section 553 (b) and Cc) of
the Administrative Procedure At (5
U.S.C. 553) is unnecessary because the
amendments simply inform the public of
the identity and location of
jurisdictional agencies. For the same
reason, the 30 day publication prior to
the effective date, otherwise required
under section 553(d). is also
unnecessary.
(Natural Gas Act, as amended. 15 U.S.C.
717-717w; Department of Energy
Organization Act. 42 U.S.C. 7101-7352;
Natural Gas Policy Act of 1978,15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553)

For reasons stated herein, Part 274 of
Subchapter H, Title 18, Code of Federal
Regulations, is amended as set forth
below, effective September 23, 1981.

By the Commission.
Kenneth F. Plumb,
Secretary.

'See section 307 ofDOE Organizaton AcLThe
Department of Energys report of determination
process. flcd under § 274.105(a) was receved by
the Commission on March 28. 1980. and notice of
receipt of the report was issued on May 1. 1980.

2 Naval Petroleum Reserve No.1 ElkHills.
California). Naval Petroleum Reserve No. 2 (Buena
Vista. California). Naval Petroleum Reserve No. 3
(Teapot Dome. Wyoming).

48179
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PART 274-DETERMINATIONS BY JURISDICTIONAL AGENCIES
Section 274.501(a)(2) is amended by adding a jurisdictional agency for federal lands in Iowa and Missouri and by revising

the list of jurisdictional agencies for California,, Colorado, Kansas, Nebraska, North Dakota, Utah and Wyoming' to fead as
follows:

§ 274.501 Jurisdictional agency.
(a) Definitions * * *

{2] * * *

(2)

State in which well is Junsdictional agency for welts on-
located Federal lands Other lands

California; .................. (Except for Naval Petroleum Reserve No. I (Elk Hills) and Naval Petroleum Reserve No. 2 (Buena Department of Conservation, Divison of Oil & Gag, 1416 Ninth
Vista)), Area Oil & Gas Supervisor. 160 Federal Building, 1340 West 6th Street Los Angeles. CA St., Rm. 1316. Sacramento. CA 95814.
90017; or (Only Naval Petroleum Reserve No. 1 (Elk Hills) and Navaf Petroleum Reserve No. 2
(Buena Vista)), Assistant Secretary for Environmental Protection. Safety and Emergency Prepar-
edness, DOE, 1000 Independence Ave. SW. Room 4G 084, Washington, D.C. 20585.

Colorado .............. DCM-Oil and Gas Conservation Div., USGS Box 25046, DECF MS 609 Denver. CO 80225 ........... Oil & Gas Conservatlon Commission, 1313 Shorman Street,
." Rm. 721. Denver, CO 80203.

Iowa . . ...... DCM-Oil and Gas Conservation Div., USGS Box 25046, DFC, MS 60 , Denver, CO 80225 ..............

Kanas.................. DCM-Oi1 and Gas Conservation Div;, USGS Box 25046, DFC, MS- 609, Denver, CO 80225........ Corporation Commission, State Office Buiding. Topeka, KS

66612.

Missounri .. .......... 0CM-Oil and Gas Conservation Div., USGS Box 25046, DFC, MS 609, Denver, CO 80225 ............. I

Nebraska... . .. .. 0CM-Oil and Gas Conservation Div., USGS Box 25046 DFC. MS 609. Denver, CO 80225... .... Oil & Gas Conservation Commission. Box 399, Sidney, NE
169162.

North Dakota........... Area Off & Gas Supervisor. P.O. Box 2589.-20002 Federal Bldg. &Post Office, Casper, WY 82602. Industrial Commission, Commisson State Olflco Building. 0D
East Boulevard Bismarck, ND 58505,

Utah ............................... DCM-Oil and Gas Conservation Div., USGS Box 25046, DFC, MS 609. Denver. CO 80225..... ."". Division of Oil, Gas end Mining. Utah Department of Nalural
Resources. 1588 West North Temple, Sailt Lake City, Utah
84116.

Wyoming.... ....... (Except for Naval Petroleum Reserve No. 3 (Teapot Dome)). Area Oil & Gas Supervisor. P.O. Box Oil & Gas Conservation Commission, Box 2640. Casper, WY
2859. 2000 Federal Bldg; & Post Office, Casper, WY 82602; or (Only, Naval Petroleum Reserve 82602.
No. 3 (Teapot Dome)). Assistant SecretarU for, Environmental Protection. Safety and Emergency
Preparedness, DOE. 1000 Independence Ave. SW, Room 4G 084, Washington. D.C. 20585.

[FR Doc. 81-28593 Filed 9-30-81: 8:45 am]

BILLING CODE 6450-85-M

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 4

[T.D. 81-256]

Vessels in Foreign and Domestic
Trades

AGENCY: Customs Service, Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to add Greece to
the list of nations which permit vessels
of the United States to transport certain
articles specified in section 27, Merchant
Marine Act of 1920, as' amended,
between their ports. The Department of
State has furnished satisfactory
evidence that Greece places'-o
restrictions on the-tiransportation of the

specified articles by vessels of the
United States between ports In that
country. This amendment provides
reciprocal privileges for vessels
registered in Greece.
EFFECTIVE DATE: June 12, 1981.
FOR FURTHER INFORMATION CONTACT:
Michael K. Tomenga, Carriers,
Drawback and Bonds Division, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Washington, D.C. 20220
(202-566-5706),
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SUPPLEMENTARY INFORMATION:

Background

Section 27, Merchant Marine Act of
1920, as amended (46 U.S.C. 883) (the
"Act"), provides generally that no
merchandise shall be transported by
water, or by land and water, between
points in the United States except in
vessels built in and documented under
the laws of the United States and owned
by U.S. citizens. However, the Act, as
aimended by Pub. L 90-474 (82 Stat. 700;
T.D. 68-227). provides that upon a
finding-by the Secretary of the Treasury,
pursuant to information obtained and
furnished by the Secretary of State that
a foreign nation does not restrict the
transportation of certain articles
between its ports by vessels of the
United States, reciprocal privileges will
be accorded to vessels of that nation,
and the prohibition against the
transportation of those articles between
points in the United States will not
apply to its vessels.

Section 4.93(b)(1), Customs
Regulations (19 CFR 4.93(b)(1)), lists
those nations found to extend reciprocal
privileges to vessels of the United States.
for the transportation of empty cargo
vans, empty lift vans, and empty
shipping tanks. Section 4.93(b)(2),
Customs Regulations (19 CFR 4.93(b)(2)),
lists those nations found to grant
reciprocal privileges to vessels of the
United States for the transportation of
equipment for use with cargo vans, lift
vans, or shipping tanks; empty barges
specifically designed for carnage aboard
a vessel and certain equipment for use
with such barifes; certain empty
instruments of international traffic; and
certain stevedoring equipment and
material.

Greece is included in the list in
§ 4.93(b)(1], Customs Regulations, of
those nations found to extend reciprocal
privileges to vessels of the United States
for the transportation of empty cargo
vans, empty lift vans, and empty
shipping tanks.

On June 12, 1981, the Department of
State advised the Secretary of the
Treasury-that Greece places no
restrictions on the transportation of the
other articles listed in the Act by vessels
of the United States between ports in
Greece.

Finding

On the basis of the information
received from the Secretary of State, as

described above, I find that the
Government of Greece places no
restrictions on the transportation of the
other articles specified in section 27 of
the Merchant Marine Act of 1920, as
amended, by vessels of the United
States between ports in Greece.
Therefore, reciprocal privileges are
accorded to vessels registered in Greece
as of June 12,1981.

PART 4-VESSELS IN FOREIGN AND
DOMESTIC TRADES

Amendment to the Regulations

§ 4.93 [Amended]

To reflect the reciprocal privileges
granted to vessels registered in Greece,
§ 4.93(b)(2), Customs Regulations (19
CFR 4.93(b)(2)), is amended by inserting
"Greece" in appropriate alphabetical
order in the list of nations under this
section.
(Sec. 27.41 Stat. 999, as amended, see. 14, 67
Stat. 516, Pub. L 90-474, 82 Stat. 700 (5 U.S.C.
301,19 U.S.C. 1322(a), 46 U.S.C. 883))

Inapplicability of Public Notice and
Delayed Effective Date Requirements

Because this is a minor amendment in
which the public is not particularly
interested and there is a statutory basis
for the described extension of reciprocal
privileges, notice and public procedure
pursuant to 5 U.S.C. 553(b)(B) are
unnecessary. In accordance with 5
U.S.C. 553(d)(1), a delayed effective date
is not required because this amendment
grants an exemption.

Inapplicability of Regulatory Flexibility
Act

This document is not subject to the
provisions of sections 603 and 604 of
Title 5, United States Code, as added by
section 3 of Pub. L 96-354. the
"Regulatory Flexibility Act." That Act
does not apply to any regulation such as
this for which a notice of proposed
rulemaking is not required by the
Administrative Procedure Act (5 U.S.C.
551 et seq.) or any other statute.

Executive Order 12291

This amendment does not meet the
criteria for a major regulation as defined
in section 1(b) of E.O. 12291.
Accordingly, a regulatory impact
analysis is not required.
Drafting Information

The principal author of this document
was Barbara E. Whiting, Regulations

Control Branch. Office of Regulations
and Rulings, U.S. Customs Service.
However, personnel from other offices
of the Customs Service and the
Departments of State and the Treasury
participated in its development.

Dated. September 3.1981.
John P. Simpson.
ActinorgAssistant Secretary of the Treasuz-
tFR D=c 8i-= Pled 9-30-MI: 8:45 am]
BILLIO CODE 410-22-U

DEPARTMENT OF JUSTICE

Attorney General

28 CFR Part 40

[Order No. 957-81]

Standards for Inmate Grievance
Procedures

AGENCY. Department of Justice.
ACTION: Final rule.

SUMMARY. The "Civil Rights of
Institutionalized Persons Act," Pub. L
96-247, requires that the Attorney
General promulgate munmum standards
for inmate grievance procedures and
establish a method of certifying such
procedures. The following document
fulfills these requirements. Specifically.
this document amends Part 40 of Title
28, Code of Federal Regulations by
revising Subpart A ("Minimum
Standards for Inmate Grievance
Procedures") and by adding a new
Subpart B ("Procedures for Obtaining
Certification of a Grievance
Procedure"). Thns document is intended
to provide the public with notice of the
rule in this area, not just changes from
prior policy.

EFFECTIVE DATE: November 1,1981.
ADDRESS: Office of General Counsel.
Room 760, 320 1st Street NW.,
Washington, D.C. 20534.
FOR FURTHER INFORMATION CONTACT.
Mike Pearlman. Office of General
Counsel, Bureau of Prisons, Room 760,
320 1st Street, NW., Washington, D.C.
20534 (202] 724-3062.
SUPPLEMENTARY INFORMATION: The Civil
Rights of Institutionalized Persons Act,
Pub. L. 96-247,94 Stat. 349 (the "Act").
grants the Attorney General of the
United States authority to initiate and to
intervene in civil actions against states
and their political subdivisions to
protect the federal rights of
institutionalized persons. It also
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promotes the protectionof constitutional
rights of adults in correctional facilities
by encouraging the development and.
implementation of adnuistrative
mechanisms for the resolution of
prisoner grievances within institutions.

The Act requires that the Attorney
General develop standards for prisoner
grievance mechanisms m adult
correctional and detention facilities and
procedures to certify grievance
mechanisms which meet those
standards. States and their political
subdivisions voluntarily may submit
plans for grievance mechanisms to the
Attorney General for such certification.
A court may continue, for a period of up
to 90 days, a case filed pursuant to 42
U.S.C. 1983 by an adult confined in a
correctional or detention facility in
order to require that adult to exhaust
administrative remedies that the
Attorney General or the court
determines are in substantial
compliance with the standards
promulgated by the Attorney General.
Such continuances should only occur if
the issues raised in the action pursuant
to 42 U.S.C. 1983 reasonably can be
expected to be resolved by the
grievance mechanism.

Section 7 of the Act, to be codified at
42 U.S.C. 1997e, requires that the
standards for grievance mechamsms
provide for an advisory role for
employees and inmates in the
formulation, implementation, and
operation of the mechanism; specific
time limits for written replies, to
grievances intluding explanations of
decisions; priority processing of
emergency grievances; safeguards to
prevent reprisals against grievants; and
independent review of grievance
decisions "by a person or other entity
not under the direct supervisibn or
direct control of the institution."

Proposed standards on this rule were
initially published November 28,1980
(45 FR 79095 et seq.). Following receipt
of comments, a final rule was published.
January 16, 1981 (46 FR 3843 et seq.).
Pursuant to the provisions of the Act,
the standards set forth in the final rule
became effective March 9, 1981, thirty
legislative days after final publication.
By Order dated March 6, 1981 (46 FR
16100), however, the effective date of
those parts of the xule that established
methods of certification of inate
grievance procedures and an. Office of
Inmate Grievance Procedure
Certification were deterred until March
30, 1981. In the same Order, theAttorney
General gave notice of his intent to
review and, if necessary, to revise the
part of the rule that became effective
March 9,1981. Subsequently, by Order

dated March 30, 1981 (46 FR 19935), the
Attorney General again deferred, until
June 30, 1981, the effective date of both
SubpartB, which established methods of
certification, and 0.18 which established
an Office of Inmate Grievance
Procedure Certification.
- Following further review, the Attorney
General, as stated in his March 6, 1981
Order, determined that the rule on
Standards for Inmate Grievance
Procedures should be xepublished as a
proposed rule. Accordingly, by Order
dated July 10, 1981 (46 FR 36843], the
Attorney General removed 28 CFR Part
40, Subpart-B and § 0.18 to Part 0 of Title
28, Code of Federal Regulations. This
action was taken to prevent the
confusion which would result from
permitting the Department's regulations
on methods of certification to go into
effect while new procedures were
simultaneously being proposed.

The Department of Justice republished
its proposed Standards for Inmate
GrievanceProcedures July 16,1981 (46
FR 36865 et seq.]. That document
contained a revision of Subpart A
(Minimum Standards for Inmate
Grievance Procedures] and a new
Subpart B (Procedures for Obtaining
Certification of a Grievance Procedure).
Interested persons were invited to
submit comments on the propose rule
and public comments were received
from various sources.-On the-basis of
comments received, some changes have
been made in the final rule. Members of
the public may submit further comments
concerning this rule by writing the
previously cited address. These
comments will be considerecl but will
receive no further response in the
Federal Register.

After review of the law and
regulations,. the Attorney General
certifies that this finarule, for the
purpose of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.], will not have a
significant impact on a substantial
number of small entities. Further, the
Attorney Generallhas determined that
the proposed standards do not
constitute a "major rule" within the
meaning of Executive Order 12291.
Summary of Changes/Comments

1. § 40.1-Proposed § 40.17 is
renumbered § 40.1.-Comments requested
clarification on whether the rule applies'
to pretrial inmates, as the definition of
"inmate" in § 40.1(e) states "who has
been convicted of a crime", while the
definition of "institution" includes
"pretrial detention facility". A comment
favored including pretrial inmates
within the scope of this rule; however,
section 7 of the Act, specifies "an adult
convicted of a crime confined in any jail,

prison, or other correctional facility". To
clarify this, the definition of "institution"
is revised to specify that the Standards
apply to institutions which house adult
inmates. "Inmate" is defined In § 40.1(e)
as "an individual confined In an
institution for adults, who has been
convicted ofa crime". Any state, at Its
option, may elect to apply the standards
to persons in pretrial status whether
they are detained in a separate
institution or in the same Institution as
adult inmates.

2. § 40.2-Comments on this section-
objected to the provision that Inmates
be afforded an advisory role in the
formulation and implementation of 1i
grievance procedure. One comment
stated that prisoners in county jails are
in custody for short periods of time and
are poor advisors because they are
"inexperienced and unaware of the
problems of the jail". Another
commenter suggests the use of ex-
offenders as advisors. Another
commenter believed that the system
itself provides an advisory role in both
the implementation and reviewing
phases of the procedure, as the Inmate
can call attention to procedural
shortcomings through use of the system
itself. Another commenter suggested
that the rule lends a greater level of
specificity to inmate advisory roles than
is desirable or practicable. The
commenter favors inmate/employee
advisory roles through regular monthly
"forum" meetings, which focus on
numerous- subjects, including the
grevance procedure. Section 7(b)(2](A)
of the Actraquires that employees and
inmates have an advisory role in the
formulation, implementation, and
operation of the system. Correctional
authorities have latitude in selecting a
method to ensure that the advisory role
is provided. This method may include
periodic "forum" meetings, written
notices with solicitation of comments,
advisory committees, etc. Whilb jail
prisoners may be inexperienced and
unaware of the problems of the jail, the
Act requires an "advisory role" only,
and gives correctional authorities
latitude to determine the method of
participation and the feasibility of
suggestions.

3. § 40.3-Comments objected to the
provision that the written grievance
procedure be distributed to all
employees and inmates in the
institution. One commenter stated that
implementation of this provision would
require "large expenditures of precious
few dollars and staff time to make.
available to each and every new
employe and inmate a copy of the entire
and, presumbly, lengthy procedure."
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Another commenter stated that some
institutional employees have no direct
contact with or responsibility for
inmates and therefore would have no
substantive need for an individual copy
of the procedure.

Although it is essential that all
inmates and staff know that the
procedure exists, the value of individual
copies for every person is not clear. The
cost factor and the administrative
burden are not inconsequential,
especially in facilities where large
numbers of-inmates are detained for
relatively short periods of time.
Accordingly, the final rule is revised to
require the written grievance procedure
to be "available" to all employees and
inmates of the institution. This provision
may be met by posting copies of the
written procedure on inmate and staff
bulletin boards, in inmate law libraries,
ect. The rule also requires that each new
inmate and employee receive both a
written notification (possibly as part of
an institution handbook) and an oral
explanation (possibly as part of the
institution orientation program) of the
procedure.

We do not agree with a comment that
this'section needs to recognize that
participating employees and inmates
equally need training. Section 40.11(b) of
the certification procedure clearly states
that staff and inmates are to be afforded
instructional materials.

4. § 40.5-A commenter suggests that
it would be unwise to allow a staff/
inmate committee to review all
complaints against staff and inmates
since some complaints require absolute
confidentiality, while other complaints
result urthe head of the institution
having Ins actions or decisions reviewed
by a group of subordinates. This section
does not establish one required method

-for review of grievances, but only
requires that the grievance procedure
apply to a broad range of complaints
and state specifically the type of
complaints covered and excluded. There
is no requirement that grievances be
reviewed by a committee, as suggested
by the commenter. An applicant may
exclude from review by inmates
participating in an advisory role, a
grievance which is not against general
policy and which poses a threat to
institution security (for example, a
serious allegation against an employee

,which may affect the security of the
institution). As to the comment that the
head of the institution may have his
actions or decisions reviewed by
subordinates, we point out that inmate/
staff participation is advisory only, but
this review can be useful in assessing
how policy is perceived.

5. § 40.7-A commenter suggests that
§ 40.7(a) encourage attempts at Informal
resolution of a grievance before formal
filing to ensure that an inmate makes an
initial effort to solve the problem with
the appropriate person(s). Prior to the
commenter's initiation of an nformal
resolution procedure, inmates "were
ignoring the usual way of doing business
which resulted in an extraordinarily
high volume of appeals entering the
system". An informal resolution process
is highly desirable, and § 40.7(a) is
revised accordingly.

The majority of all comments received
related to § 40.7(b) and concerned the
provision for inmate and employee
participation in the operation of the
system. The words "and use" were
removed from the first sentence because
inmate and employee participation is
intended to promote the credibility of
the system, but not to promote the use of
the procedure. In response to concern
that the third sentence of proposed
§ 40.7(b) was vague and difficult to
understand, that sentence was redrafted
to more clearly state its intent. Most
comments opposed the concept of
inmate participation. Commenters
stated that such a provision creates a
specific hardsip on management, that
the matter should be left to the
discretion of prison officials (dependent
on the situation at a given institution),
that it may potentially impact on
institution security, that it may subject
inma'e participants to exertion of
pressure, criticisms and perhaps
retaliatory actions from others, and that
inmates may be perceived by other
inmates to exercise a leadership role
(thereby constituting a security risk).
Several commenters pointed out specific
problems wich would be endountered
with a jail population. One commenter
said that inmates in their jail have an
average stay of 62 days, and that the
longer term inmates are "hard core,
repeat offenders," with "no real interest
in the efficient lawful operation of the
jail" Another commenter pointed out
that the short stay would make selection
and evaluation of inmates for an
advisory position "difficult and
meaningless"

Several commenters favored inmate
participation but believe that the
proposed rule fails to accurately meet
the Act's requirement for employees and
inmates to be afforded an advisory role
in the formulation, implementation, and
operation of the system. One commenter
suggests that the proposed rule "permits
prisoner participation far short of that
required under any reasonable
interpretation of the statutory language."
Another commenter objects to the

limitation of inmate participation to
general policy matters, as distinguished
from specific actions or incidents
relating to individual inmates.

The Act and its legislative history
require an advisory role for employees
and inmates in the formulation.
implementation, and operation of the
system. The Act also recognizes the
need to solicit and incorporate the
suggestions of correctional experts, as it
requires that the Attorney General shall
"after consultation with persons, State
and local agencies, and organizations
with background and expertise in the
area of corrections, promulgate
minimum standards * *". The rule as
written accommodates the legitimate
security concerns of correctional
persons and complies with the minimuin
requirements of the Act. One commenter
believed the language is insufficient,
that the rule should provide guidance
more specific than the statute. The rule
is considerably more detailed than the
statute. The rule language sets the
framework and the tone for what is
expected. and the applicant has
discretion to determine how best to
fulfill the requirement. Different
approaches may be considered. If the
method chosen is not sufficient, the
Attorney General will not award
certification.

In respect to comments that there is
no support in the Act or its legislative
history for limiting inmate participation
to grievances on general policy matters,
the Act does not require that inmates
and staff advise on all grievances, and it
calls for the establishment of minimum
standards after consultation with
corrections authorities. Because some
commenters believe the inmates'
advisory role in resolution should be
restricted to no more than general policy
matters, and because most commenters
believe it is unwise and even dangerous
to place one inmate in an apparent or
quasi decision-making role in the
specific grievance of another, we believe
it is unwise to require as a minimum
standard a more extensive advisory role
for inmates than required in the present
rule. These rules set minimum standards
which applicants may then expand if
they wish. For example, inmate
participation may be solicited in a
grievance concerning an institution's
administrative detention policy. For
reasons addressed by most correctional
authorities, however, inmate
participation in a grievance concerning
anbther inmate's placement in detention
is considered inappropriate, as it may
permit one inmate to unreasonably
intrude on the privacy of another, it may
affect institution security, it may subject
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inmate participants to undue pressure
and retaliation, and it may invite
corruption. While two commenters
believe that limiting inmate
participation to grievances of general
policy would dimimsh the inmates'
perception of the system's credibility,
the majority of comments on that issue
are best described by one comment that
inmate trust and inmate belief in the
credibility of the system are not a
function of inmate participation, since
that participation in any event is
advisory, but depend on how well
correctional officials, who are and must
be the final decision-makersi operate the,
system.

We disagree with a comment that this
section conflicts with Standard 1.11
(which requires "an advisory role for
inmates and staff in the formulation,
implementation and general policy
operation of the system") of the
Department of Justice Federal Standards,
for Prisons and Jails. Section 40.7(b)
clearly reflects the same principle, that
the advisory role on operation need only
relate to general policy questions.

Several commenters addressed the
method of inmate participation and
many were under the impression that
grievance hearings or some form of
inmate-employee grievance resolution
committee are required. To resolve this
misconception, a new sentence has been
added to make it clear that these
methods of resolving grievances are
permitted but not required. The method
of participation is intentionally left
unspecified so that correctional
authorities may consider the applicable
constraints and factors which exist'at
their institutions. The need for tins
latitude is demonstrated by one state
correctional official who reported that
while several institutions in his state
have been able to operate inmate
councils in "an effective and non-
disruptive manner", at least two
institutions "have recently experienced
disruptions caused by misguided and
pressured inmate council members" In
addition to inmate councils, other
examples of inmate participation
include the solicitation of written
comments on the posted abstract of
policy grievances, advisory committee
discussions, and inmate/staff town
meetings.

We disagree with a comment that
inmate review of the effectiveness and
credibility of the grievance procedure be
at the discretion of the institution if
inmates and employees are allowed to
actively participate in disposition of
grievances challenging policy and
practices. Inmate assessment of the
procedure, regardless of their

participation in the system, is beneficial
in both learing how the system is
perceived, and in making the effort to
strengthen the effectiveness and
credibility of the mechamcs of the
system. Inmate participation "before the
adjudication of the grievance" in
§ 40.7(b) means before the first formal
level of adjudication, and is amended
accordingly.

No change is contemplated in
response to a comment that § 40.7(c)
should specifically state that the
institution establish a procedure for
investigating the allegations and
establishing the facts of each grievance.
The title of § 40.7(c), "Investigation and
consideration", clearly indicates an
investigation is to occur, and such a rule
would simply belabor the obvious. Nor
do we believe it necessary to revise this
section to specify that no direct party to
the grievance should be involved. The
existing language is intended to exclude
persons who, although not directly"
involved, may have been indirectly
involved in the subject of the grievance
(for example, a witness to an act which
is the subject of the grievance). It is not
intended, as suggested by a commenter,
to preclude the Warden from responding
to a grievance about an institutional
policy promulgated by the Warden.

We disagree with a comment to
§ 40.7(d) that the rule should reqmre that
the grievant file a reasoned, written
statement as to why he wishes to appeal
further. The commenter objected to a
common practice whereby a grievant
appeals, stating only "appeal further"
While some states may wish to require
further specificity, as to the exact
substance of an appeal,-this is a matter
better left to the applicant's discretion
than to this rule. Another comment to
this section states that the rule does not
identify decision levels. This is
intentional to give each applicant
latitude to establish its own levels of
decision and review in compliance with
§ 40.7(f). With respect to a comment that
suggests deletion of the phrase "if
available", we note that administrative
appeal is not available after the final
stage.

Comments on § 40.7(e) objected to the
requirement that grievances must be
processed from initiation to final
disposition in less than go days, unless
the grievant agrees in writing to an
extension. While some grievances may
require in excess of 90 days, for
resolution (for example, on a policy
issue), the Abt in § 7(a)(1), permits
continuance for exhaustion for no more
than 90 days. To clarify, § 40.7(e)
substitutes the phrase "within 90 days"
for "in less than 90 days"

Two commenters to § 40.7(f) favored
the-provision that the required review
be conducted by a, person or other entity
not under the supervision or control of
the correctional agency. Such a
requirement, however, would clearly go
beyond the provision of the Act which
requires "independent review * * * by a
person or other entity not under the
direct supervision or direct control of
the institution". Further, there are strong
arguments for not having review outside
of the agency. The existing rule language
does not prohibit review by an authority,
outside the correctional agency but
leaves this determination to individual
applicants.

We do not agree with another
comment to § 40.7(f) that inmates will
always exercise this review provision or

i that the correctional system itself
cannot effectively serves as an objective
third party. Experience with, and
knowledge of existing grievance
procedures clearly indicate that Inmates
don't automatically exercise their right
to appeal nor do appeal responses

i within the correctional system routinely
show a lack of objectivity,

A commenter to both § 40,7(o and
§ 40.8 asked who had responsibility to
select or appoint a person or persons
outside of the institution to serve as the
reviewing official. Such a selection is
presumed to be made by the applicant,

6. § 40.8--Several commenters to
§ 40.8 objected to the need for an
emergency procedure, One commonter
believed that the use "of multi-level
grievance procedure requiring imnate.
employee and outside participation is
inefficient for this purpose." The
commenter favored the development of
an alternative approach, for example,
directing the grievance to the
appropriate administrator. Another
commenter believes that an emergency
provision."unnecessarily complicates
the entire process", stating that failure
to act promptly will undermine the
validity of the system and be
detrimental to the correctional
mstitution. The language of the Act
requires the development of a procedure
for "priority processing of grievances
which are of an emergency nature".
While an individual is encouraged to go
to the "appropriate administrator" prior
to filing a grievance, the rule does
provide an inmate an alternative course
of action in the event that the emergency
situation is not expeditiously handled,
Another comment assumes the need to
initially refer the emergency complaint
to a grievance committee, but there is
nothing in the Act which requires that a
committee exist for any reason in the
grievance procedure. The rule allows for
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an emergency appeal directly to the
decision level of the grievance process.
In the event that the grievance does not
warrant an emergency review, it may be
returned to the inmate for routine
submission.

There is merit to comments that the
grievance procedure needs to provide
guidance mdetermining emergency
matters to be reviewed. The proposed
language requiring specificity, however,
is unnecessary and may result in
.applicants inadvertently omitting
subjects which may constitute an
emergency. The basis for emerihncy
review is described in the existing rule
language as a matter which could
"subject the inmate to a substantial risk
of personal injury, or cause other serious
and irreparable harm to the inmate."
Accordingly, the final rule deletes
language requiring that the gnevance
procedure state specifically the matters
to be reviewed.

7 § 40.9-In response to comments,
§ 40.9 is revised. The final rule is
expanded to prohibit reprisals against
anyone for their good faith use of or
good faith participatiortin the grievance
procedure. This revision satisfies public
comments that employees be included
within the provisions of tis section. The
"good faith" condition is added as a
result of comments, and changes the rule
so that appropriate disciplinary action is
not precluded in cases of deliberate,
malicious filings. We consider it
unpractical and unnecessary to adopt a
suggestion that the rule require an
applicant to specify steps that willbe
taken to prevent and redress reprisals,
and the penalties for engaging in
reprisals, though individual applicants
are free-to do so. Reprisals.are a form of
employee misconduct Which is
governed, as to procedures and
sanctions, by provisions other than the
grievance procedure.

8. § 40.20-We do not agree with a
comment to § 40.10(a) that the minimal
reporting and recording system for
grievance matters is meaningless. The
requested information can be provided
in a single-line log, card, or data entr§
per case; which easily provides a
general overview of the system's
operation.

Commenters to § 40.10(b) opposed-the
provisions on confidentiality. One
commenter stated that staff may need to
review grievances for many non-clerIcal
reasons, including certain transfer
decisions fa grievance could have been
filed against placement in a particular
institution), to determine whether an
inmate has exhausted administrative
remedies, etc. Another commenter
stated that § 40.9, by prohibiting
reprisals, clearly prohibits misuse of the

grievance information. Recognizing
these concerns, the final rule
incorporates the substance of a
comment that the records regarding the
participation of an inmate in the
grievance procedures shall be
considered confidential and shall be
handled under the same procedures
used to protect other confidential case
records.

9. § 40.11 (Proposed)--Several
commenters objected to the annual
comprehensive evaluation required by
§ 40.11. Commenters believed that it
places an unjustified burden upon small
entities and that the necessary resources
(staff and hardware) will not be
available. Another commenter believes
that it is impossible to report accurately
the costs generated or saved by
compliance with 42 U.S.C. 1997e "due to
the myriad of.other factors affecting the
cost associated with the correctional
system."

In assessing these comments and after
a review of the Act, it has been
determined that inclusion of § 40.11 is
neither necessary nor cost-effective, and
that it would be of questionable value.
Accordingly, proposed § 40.11 is deleted
from the final rule. Section 40.10(a)
requires maintenance of records and
establishes the minmum information
that is to be retained. Additional
information and/or evaluation may be
maintained at the discretion of the
applicant.

One commenter to this section
indicates that there is a need to
continually monitor the program,
preferably by a person or entity within
the agency that is outside the chain of
command of the institution. While an
applicant may wish to establish a
separate monitoring procedure, we
believe that the appeal process can be
adequately monitored by that entity
designated to be the final level of
appeal. We do not believe it necessary
for the rule to require g separate
provision for monitoring.

Based on the deletion of proposed
§ 40.11, proposed §§ 40.12-23 become
final §§ 40.11-22.

10. § 40.11-We do not believe, as
suggested by a commenter, that the
absence of a separate office for
grievance certification will adversely
affect the certification process. While a
separate office might have some useful
aspects, adminstrative costs do not
warrant its establishment now. If the
need exists at some future date,
consideration can then be given to the
establishment of a separate office for
certification.

There is no requirement in the
proposed rule that each inmate or
employee receive training in the

operation of the grievance system. As
specified in § 40.3, each inmate and
employee is to be afforded written
notification of and is to be orally
advised of the existence of the
procedure. The training required in the
latter part of final & 40.11(b) is only for
those persons who are directly involved
in the operation of the system. "If any"
was added to recognize that special
training for inmates may not be
necessary for some methods of advisory
inmate participation.

11. § 40.12-A commenter objected to
proposed § 40.13 (now final § 40.12).
stating that the published notice
requirement is a waste of tax dollars
and that it is vague in respect to what is
required. In response to tis comment,
the publication requirement has been
replaced by a requirement that an
applicant post notice of its intent to
apply for certification in prominent
places mn each affected institution and
provide a similar notice to the U.S.
District Court(s) with jurisdiction over
the institution(s). Proposed § 40.12(h)
has been deleted because its
requirements are not applicable under
the terms of the final rule.

12. § 40.13-A commenter believes
that proposed § 40.14 (now final § 40.13)
is vague and, in conjunction with the
notice provision, that it creates a
situation whereby the applicant is
placed in the "middle of a political
controversy with those 'groups and
persons' which have developed and
attempted to promulgate philosophies of
corrections for and against the rights of
incarcerated persons". The commenter
believes that the net effect of these
requirements is to discourage rather
than encourage state applicants. A final
objection is based on the view that since
the Federal District Court with
jurisdiction over 42 U.S.C. 1983 actions
can determine if agO-day continuation is
in order, the reqturemefits of final
§ 40.12 are cumbersome and that the
requirements of final § 40.13 are
subjecting the state applicant to political
pressures.

It iinot the intent of the proposed rule
to create the situation identified by this
commenter. The posting of the notice
and inviting of comments provide
interested persons with the knowledge
that an application for certification is to
be filed. The Attorney General's review
of the comments received is limited to
the certification process, and is not
intended, nor expected, to create a
"political controversy".

A commenter requests clarification on
what constitutes a reasonable amount of
time for a response by the Attorney
General. The rule requires that a
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response be prepared as promptly as the
circumstances permit. It is not now
possible to set a specific time frame,
since the number and complexity of the
applications and the volume of
information to be reviewed are
unknown.

13. § 40.20--The word "whether" is
changed to "if" in the last sentence of
§ 40.20 to make it clear that the Attorney
General need notify an applicant only if
a proposed change would result in
suspension of certification.
,_14. § 40.22-It is not appropriate to
add the phrase, as suggested by a
commenter, that "these standards create
no legally enforceable rights or
expectations of any kind." In suggesting
this language the commenter refers to
the revised Preamble (see 46 FR 39515-
16) to the Federal Standards for Prisons
and Jails. The Federal Standards for
Prisons and Jails were not statutorily
created as is the case with this present
publication. As for this grievance
procedure, certification of the procedure
will give a U.S. Court the authority to
continue an inmate's claim under 42
U.S.C. 1983 for 90 days in order to
exhaust these admimstrative remedies. ,

15. Additional comments-Several
commenters objected to the grievance
procedures in their entirety. One
commenter believed that the proposed
procedure "is a series of mistakes", that
it is "far too burdensome on a jail
administration" Other comments
suggested that the Commission on
Accreditation for Corrections Standards
serve as the definitive set of standards
for jails, with one commenter stating
that imposing additional standards only
serves to impose an additional level of
regulations that is unnecessary. We
believe these Standards, as revised, are
adaptable to jail situations (with
frequent turnover of population) if an
applicant chooses to apply them to jails.
We concur with the statements
supporting definitive standards for
corrections; we do not believe that these
standards for-grievance procedures
conflict with those published by the
Commission on Accreditation for
Corrections. Rather, the rule deals with
a certification process for the grievance
procedure, and describes what the
system should include rn order for the
Attorney General to award certification.

Another comment suggested that the
grievance standards need to retain
flexibility to accommodate the "healthy
diversity" that exists among various
states. We agree, and believe that this is
accomplished in the existing standards,
which set guidelines, but leave specific
procedures to each applicant. These
revised standards recognize, as
suggested in a comment, the

"assumption that state correction
officials by and large seek to discharge
their duties with the utmost good faith

A suggestion that the Commentary
published in the January 1981 final rule
be retained is not adopted, as this
information is believed extraneous to -
the substance of the rule. Another
commenter suggested that the
implementation of this grievance
procedure would be better served if
federal assistance were granted. Federal
assistance is a separate issue, not
required to be addressed by the Act in
these standards. These rules have been
adopted on the basic assumption that
each state should develop its own
grievance procedure. Federal assistance
in the form of consultation, as opposed
to monetary support, is available upon
request. In response to a final comment,
the rule does not require periodic review
by the Attorney General. It is expected
that reviews will be conducted as the
need arises, based on specific requests
or information.

For the reasons set forth in the
preamble and under the authority of
Pub. L. 96-247, 94 Stat. 349 (42 U.S.C.
1997) the Attorney General amends Part
40 of Title 28, Code of Federal
Regulations by revising Subpart A and
by adding-a new Subpart B.

40CFR is amended by revising
Subpart A and by adding a new Subpart
B to read as follows:

PART 40-STANDARDS FOR INMATE
GRIEVANCE PROCEDURES

Subpart A-Mnimum Standards for Inmate
Grievance Procedures

Sec.
40.1 Definitions.
40.2 Adoption of procedures.
40.3 Communication of procedures.
40.4 Accessibility.
"40.5 Applicability.
40.6 Remedies.
40.7 Operation and decision.
40.8 Emergency procedure.
40.9 Reprisals.
40.10 Records-nature; confidentiality.

Subpart B-Procedures for Obtaining
Certification of a Grievance Procedure
40.11 Submissions by applicant.
40.12 Notice of intent to apply for

certification.
40.13 Review by the Attorney General.
40.14 Conditional certification.
40.15 Full certification.
40.18 Denial of certification.
40.17 Reapplication after denial of

certification.
40.18 Suspension of certification.
40.19 Withdrawal of certification.'
40.20 Contemplated change in certified

procedure.
40.21 Notification of court.
40.22 Significance of certification.

Authority: Pub. L 96-247, 04 Stat. 340 (42
U.S.C. 1997).

Subpart A-Minimum Standards for
Inmate Grievance Procedures

§ 40.1 Definitions.
For the purposes of this part-
(a) "Act" means the Civil Rights of

Institutionalized Persons Act, Pub, L. 9-
247, 94 Stat. 349 (42 U.SC. 1997).

(b) "Applicant" means a state or
political subdivision of a state that
submits to the Attorney General a
request for certification of a grievance
procedure.

(c) "Attorney General" means the
Attorney General of the United States or
the Attorney General's designees.

(d) "Grievance" means a written
complaint by an Inmate on the inmate's
own behalf regarding a policy
applicable within an institution, a
condition in an nistitution, an action
involving an inmate of an institution, or
an incident occurring within an
institution. The term "grievance" does
not include a complaint relating to a
parole decision.

(e) "Inmate" means, an individual
confined in an institution for adults, who
has been convicted of a crime.

[f) "Institution" means a jail, prison,
or other correctional facility, or pretrial
detention facility that houses adult
inmates and is owned, operated, or.
managed by or provides services on
behalf of a State or political subdivision
of a State.

(g) "State" means a State of the
United States, the District of Columbia,
the commonwealth of Puerto Rico, or
any of the territories and possessions of
the United States.

(h) "Substantial compliance" means
that there is no omission of any
essential part from compliance, that any
omission consists only of an
unimportant defect or omission, and that
there has been a firm effort to comply
fully-with the standards.

§ 40.2 Adoption of procedures.
Each applicant seeking certification of

'its grievance procedure for purposes of
the Act shall adopt a written grievance
procedure. Inmates and employees shall
be afforded an -advisory role in the
formulation and implementation of a
grievance procedure adopted after the
effective date of these regulations, and
shall be afforded an advisory role in
reviewing the compliance with the
standards set forth herein of a grievance
procedure adopted prior to the effectivo
date of these regulations.
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§ 40.3 -Communication of procedures.
The written grievance procedure shall

be readily available to all employees
and inmates of the institution.
Additionally, each inmate and employee
shall, upon arrival at the institution,
receive written notification and an oral
explanation of the procedure, including
the opportunity to have questions
regarding the procedure answered
orally. The written procedure shall be
available in any language spoken by a
significant portion of the institution's
population, and appropilite provisions
shall be made for those not speaking
those languages, as well as for the
impaired and the handicapped.

§ 40.4 Accessibility.
Each inmate shall be entitled to

invoke the grievance procedure
regardless of any disciplinary,
-classification, or other administrative or
legislative decision to wich the inmate
may be subject The institution shall
ensure that the procedure is -accessible
to impaired and handicapped inmates.

§ 40.5 Applicability.
The grievance procedure shall be

applicable to a broad range of
complaints and shall state specifically
the types of complaints covered and
excluded. At a minimum, the grievance
procedure shall permit complaints-by
inmates regarding policies and'
conditions within fife jurisdiction of the
institution or the correctional agency
that affect them personally, as well as
actions by employees and inmates, and
incidents occurring within-the institution
that affect them personally. The
grievance procedure shall not be used as
a disciplinary procedure.

§ 40.6 Remedies.
The grievance-procedure shall afford

a successful grievant a meamngful
remedy. Although available remedies
may vary among institutions, a
reasonable range of meaningful
remedies m each institution is
necessary.

§ 40.7 Operation and decision.
(a) Initiation. The institution may

require an inniate to attempt informal
resolution before the inmate'files a
grievance under tlus procedure. The
procedure for initiating a grievance shall
be simple and include the use of a
standard form. Necessary materials
shall be freely available to all inmates
and assistance shall be readily available
formmates who cannot complete the
forms themselves. Forms shall not
demand unnecessary technical
compliance with formal structure or
detail, but shall encourage a simple and

straightforward statement of the
inmate's grievance.

(b] Inmate and employee
participation. The institution shall
provide a role for employees and

-inmates in the operation of the.system in
such a manner as to promote the
credibility of the grievance procedure.
At a minimum, some employees and
inmates shall be permitted to participate
in an advisory capacity in the
disposition of grievances challenging
general policy and practices and to
review the effectiveness and credibility
of the grievance procedure. In any
instance in which inmates and
employees are afforded an advisory role
m the disposition of an individual
grievance, the opportunity for such
participation shall occur before the
initial adjudication of the grievance.
Such participation may be limited to
advisory comment on policy questions
which are raised or implicated in a
grievance, without identification of
individual names or specific facts. No
inmate shall participate in the resolution
of any other inmate's grievance over the
objection of the grievant. In-person
hearings and formally established
inmate-employee committees are
permitted, but are not reqfired as part of
the grievance procedure.

Cc) Investigation and consideration.
No inmate or employee who appears to
be involved in the matter shall
participate in any capacity in the
resolution of the grievance.

(d) Reasoned, written responses. Each
grievance shall be answered In writing
at each level of decision and review.
The response shall state the reasons for
the decision reached and shall include a
statement that the inmate is entitled to
further review, if such is available, and
shall contain simple directions for
obtainin such review.

(e] Fixed time limits. Responses shall
be made within fixed time limits at each
level of decision. Time limits may vary
between institutions, but expeditious
processing of grievances at each level of
decision is essential to prevent
grievances from becoming moot. In all
instances grievances must be processed
from initiation to final disposition within
90 days, unless the grievant agrees in
writing to an extension for a fixed
period. Expiration of a time limit at any
stage of the process shall entitle the
grievant to move to the next stage of the
process, unless the grievant has agreed
in writing to an extension of4he time for
a response.

(f) Review. The grievant shall be
entitled to review by a person or other
entity, not under the institution's
supervision or control, of the disposition
of-all grievances, including alleged

reprisals by an employee against an
inmate. A request for review shall be
allowed automatically without
interference by administrators or
employees of the institution and such
review shall be conducted without
influence or interference by
administrators or employees of the
Institution.

§ 40.8 E nergency procedure.
The grievance procedure shall contain

special provision for responding to
grievances of an emergency nature.
Emergency grievances shall be defined,
at a minimum, as matters regarding
which dispositi6n according to the
regular time limits would subject the
inmate to a substantial risk of personal
injury, or cause other serious and
Irreparable harm to the inmate.
Emergency grievances shall be
forwarded immediately, without
substantive review, to the level at which
corrective action can be taken. The
procedure for resolving emergency
grievances shall provide for expedited
responses at evey level of decision. The
emergency procedure shall also include
review by- person or entity not under
the supervision or control of the
institution.

§ 40.9 -Reprisals.

The grievance procedure shall
prohibit reprisals. "Reprisal" means any
action or threat of action against anyone
for the good faith use of or good faith
participation in the grievance procedure.
The written procedure shall include
asurance that good faith use of or good
faith participation in the grievance
mechanism will not result in formal or
informal reprisal. An inmate shall be
entitled to pursue through the grievance
procedure a complaint that a reprisal
occurred.

§ 40.10 Records-nature; confidentiality.
(a) Nature. Records regarding the

filing and disposition of grievances shall
be collected and maintained
systematically by the institution. Such
records shall be preserved for at least
three years following final disposition of
the grievance. At a nmmum, such
records shall include aggregate
information regarding the numbers,
types and dispositions of grievances, as
well as individual records of the date of
and the reasons for each disposition at
each stage of the procedure.

(b) Confidentioty. Records regarding
the participation of an individual in the
grievance proceedings shall be
considered confidential and shall be
handled under the same procedures
used to protect other confidential case

"L
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records. Consistent with ensuring
confidentiality, staff who are
participating in the disposition of a
grievance shall have access to records
essential to the resolution ofthe
grievance.

Subpart B-ProceduresJor Obtaining

Certification of a Grievance Procedure

§ 40.11 Submissions by applicant.

An application for certification shall
be submitted to-the Office- of the
Associate Attorney General,
Department of Justice, Main-Justice
Building, Washington, D.C. 20530, and
shall contain. the following;
(a) Written statement. Awritten

statement describing the grievance-
procedure, including a brief description,
of the institution ormstitutions covered.
by the procedure, with accompanying
plans for or evidence of implementation

*in each institution.
(b) Instructional materals A copy of

the instructional materials for inmates
and employees regarding usq otthe
grievance procedure together with-,a
description of the mannerm-which such
materials are distributed;, adescription
of the orar explanation of the grievance
procedure, including the circumstances
under which it is delivered, and a
description of the training, if any,
provided to employees and inmates in
the skills: necessary to operate the
grievance procedure.

(c) Form. A copy of the-form usectby
inmates to initiate agrievanceancLto.
obtain review'of the dispositior ofa
grievance.

(d) Informaion regarding past
performance. For a-procedure thathas
operated for-more than one yearatthe
time-of the application, the applicant.
shall submit information-regarding the
number and types of grievances.filed
over the preceding year,, the disposition.
of the grievances with sample responses
from each level of decision, the
remedies granted; evidence. of
compliance with time limits at each.
level of decision, and a: description of
the role of inmtes and employees in the
formulation, implementation,. and:
operation of the grievance procedure.
(6) Plan for coliecting information. For

a procedure that has operated for less
than one year at the time of the
application, the applicant shall submit a
plan for collecting the information
described in paragraph (d) of this
section.

(f) Assurance of confidentiality. A
description of the steps taken to ensure
the confidentiality of records of
individual use of or participation in the
grievance procedure.

(g) Evaluation. A description of the
plans for periodic evaluation of the
grievance procedure, including
identification ofthe group, individuals
or individual who will conduct the
evaluation: and identification of the
person orentity-not under the control or
supervisiom of theinstitutiontwho will
review te evaluation, together with-two
copies of the most recent evaluation, if
one has been performed.

§40.12. Notice of intentto apply for
certif[cation-

The applicant shall post notice ofits
intent to request certification in
prominent places in each institution to
be covered bythe-procedure and:shall
provide similar written notice to the U.S.
District Court[s) havmgjunsdfction over
each institution to be covered by the
procedure.The notices shall invite
comments regarding the grievanco
procedure and direct them tothe
Attorney GeneraL

§ 40.13 Review by the Attorney General.
The Attorney General shall review

and respond to each application as
promptly as the circumstances,
including the need for independent
investigation and consideration of the

-comments ofagencies, and interested
groups and persons, permit.

§ 40.14 Conditlonarcertificatron.
If, in the judgment of the-Attorney

General, a grievance procedure thathas
been m existence less than one year is
at the time ofapplicaffoin substantial
compliance with the standards
promulgated herein, the Attorney
General shall grant' conditional
certification for-one-year or until the
applicant satisfies the requirements of
§ 40.16, whicheverperio'd is shorter.

§ 40.15 Full.certification.
If, in the judgment of the Attorney

General' a grievance procedure that has
been im existence longer than oneyear
at the time of application is. in
substantial compliance with the
standards promulgated herein, full
certification shall be granted. Such
certification shall remain in effect unless
and until the Attorney General finds
reasonable cause to believe that the
grievance procedure is no longer in
substantial compliance with the
minimum standards and so.notifies the
applicant in writing.

§ 40.16 Denial of certification.
,If the Attorney General finds that the

grievance procedure is-not in substantial
cbmpliance. with the standards
promulgated herein, the Attorney
General shall deny certification and
inform the applicant In writing of the

area or areas in which the grievance
procedure or the application is deemed
inadequate.

§ 40.17 Reapplication after donialof
certification.

An applicant denied certification may
resubmit an application for certification
at any time after the inadequacy in the
application. or the grievance procedure
is corrected.

§ 40.18- Suspension of cortification.
(a) Reasonable belief of non-

compliance if the Attorney General has
reasonablegrounds ta-believe that a
previously certified grievance procedure
may no longer be in substantial
compliance with the minimum
standards, the Attorney General shall
suspend certification, The suspension
shall continue-until such time as the
deficiency is corrected, In which case
certification shall be reinstated' or until
the Attorney- General de termines that
substantial compliance no longer exists,
in-which case, except as provided in
paragraph (b) of this section,'the
Attorney General shall withdraw
certification pursuant to § 40.19 of this
part.
(b) Defect may be readily remedied;

good faith effort. If the Attorney General
determines that a gnevanceprocedure Is
no longer in substantial compliance with
the mmunum standards, but has reason.
to believe that the defect may be readily
corrected and that good faith efforts are
underway to correct it, the Attorney
General may suspend certification until
the grievance procedure returns to
compliance with the minimum
standards.

(c) Recertification after suspension
pursuant to paragraph (a). The Attorney
General shall reinstate the certification
of an appliant whose certification was
suspended pursuant to paragraph (a) of
this section upon a demonstration in
writing by the applicant that the specific
deficiency on which the suspension was
based has been corrected or that the
information. that caused the Attorney
General to suspend certification was
erroneous.

(d) Recertification aftersuspension
pursuant to paragraph (b). The Attorney
General shall reinstate the certification
of an applicant whose certification has
been.suspended pursuant to paragraph
(b) upon a: demonstration In writing, that
the deficiency on which the suspension
wasbased has been corrected.

(e) Notification in writing of
suspensibn or reinstatement. The
Attorney General shall notify an
applicant in writing that certification
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has been suspended orreinstated and
state the reasons for the action.

§ 40.19 Withdrawal of certification.
(a) Finding of non-compliance.-If the

Attorney General finds that a grievance
procedure is no longer in substantial
compliance with the minimum
standards, the Attorney General shall
withdraw certification, uiless the
Attorney General concludes that
suspension of certification under
§ 40.18(b) of this part is appropriate.

(b) Ntification m writing of
withdrawal of certification. The
Attorney General shall notify an
applicant in writing that certification
has been withdrawn and state the
reasonsfor the action.i

(c] Recertification after withdrawal.
An applicant whose certification has
been withdrawn and who wishes to
receive recertification shall submit a
new abplication for certification.

§ 40.20 Contemplated change in certified
procedure.

A proposed change in a- certified
procedure must be submitted to the
Attorney General thirty days in advance
of its proposed effective date. The
Attorney General shall review such
proposed change and notify the
applicant in writing before the effective
date of the proposed change if such
change will result in suspension or
withdrawal of the certification of the

-grievance procedure.

§ 40.21 Notification of court.
The Attorney General shall notify in

writing the Chief Judges of the United
States Court of Appeals and of the
United States District Court(s) witim
whose jurisdiction the applicant is
located of the certification, suspension
of certification, withdrawal of
certification and recertification of the
applicant's grievance procedure. The
Attorney General shall also notify the
court of the certification status of any
grievance procedure at the request of
the court or any party.in an action by an
-adult inmate pursuant to 42 U.S.C. 1983.

§ 40.22 Significance of certification.
Certification of a grievance procedure

by the Attorney General shall signify
only that on the-basis of the information
submitted, the Attorney General
believes the grievance procedure is in.
substantial compliance with the-
minmum standards. Certification shall
not indicate approval of the use or
application of the grievance procedure
in a particular case.

Datedh September 25, 1981.
Wiliam French Smith,
Attorney General.
(FR Doe. s8-.8s58 Filed 94w-: 8:45 am]
BILLING CODE 4410-014

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION

29 CFR Part 1601

Procedural Regulations on Filing and
Deferral of Charges of Discrimination;
Correction

AGENCY: Equal Employment Opportunity
Commission.
ACTION: Final rule; correction.

SUMMARY. This document corrects two
typographical errors contained in the
final regulation on filing and deferral of
charges of discrimination which was
published August 26,1981 (46 FR 43037).
FOR FURTHER INFORMATION CONTACr.
Thamas J. Schlageter, (202) 053-5490,
Legal Counsel Division, EEOC, 2401 E
Street, N.W., Washinglon, D.C. 20500.

Signed at Washington, D.C. this 22d day of
September1981.

For the Commission.
J. Clay Smith, Jr.,
Acting Chairman, Equal Employment
Opportunity Commission.

In FR Doc. 81-24877, appearing at
page 43037 in the August 20,1981 issue
of the Federal Register, the word "and"
and the figure "30" should be "an" and
"300" respctively in sections
1601.13(a)(2) and 1601.13(b)(2)(il).
Accordingly, the Equal Employment
Opportunity Commission is correcting 29
CFR 1601.13(a)(2) and 1601.13(b](2)(H) to
read as follows:

§ 1601.13 Filing; deferrals to State and
local agencies.
* *t * * *k

(a) * *
(2) A jurisdiction having a 706 Agency

without subject matter jurisdiction over
a charge (e.g., an agency which does not
cover sex discrimination or does not
cover nonprofit organizations) * *

(b) * *
(2])
(ii) If the 706 Agencyproceedings

have terninated, the charge may be
timely filed with the Commission within
30 days of receipt of notice that the 706
Agency proceedings have been.
terminated or within 300 days from the
date of the alleged violation, whichever
is earlier.
* * * * *

FR Doe. 81-2653 Filed 9-30--81 8:45 aml
BILLING CODE 6570-06--M

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 185

[DoD DirectIve 3025.1011

Military Support of Civil Defense

AGENCY. Office of the Secretary of
Defense, DoD.

ACTION: Final rule.

- SUMMARY. Tins rule is being reissued to
incorporate relevant provisions of
ExecutiveOrder 12148, 'Tederal
Emergency Management," July 20,1979,
as amended, and to provide guidance to
all DoD components for DoD support of
the national civil defense program under
the proponency of the Federal
Emergency Management Agency
(FEMA). The reissuance establishes
revised DoD policies and
responsibilities for military support of
civil defense under a national
emergency involving an attack, or a
condition that might precede an attack,
on the United States.

EFFECTIVE DATE: July 22, 1981.

FOR FURTHER INFORMATION CONTACT:.
Colonel Conrad C. Gonzales, USAF,
Office of the Deputy Under Secretary of
Defense (Policy), Directorate for
Emergency Planning, Washington, D.C.
20301, telephone 202-694-4534.

SUPPLEMENTARY INFORMATION: In FR

Doc. 65-3852, appearing in the Federal
Register (30 FR 4753) on April 14,1965,
the Secretary of Defense published this
rule under Part 220 of this title, which
was later redesignated Part 185 (33 FR -
6913, May 8,1968). The source document
of this revised Part 185, DoD Directive
3025.10, July 22, 1981, was mgned by
Frank C. Carlucci, Deputy Secretary of
Defense.

Accordingly, 32 CFR is being amended
by revising Part 185, reading as follows:

PART 185-MILITARY SUPPORT OF
CIVIL DEFENSE

Sec.
185.1 Reissuance and purpose.
185.2 Applicability and scope.
185.3 Definitions.
185.4 Policy.
185.5 Responsibilities.
185.6 Financing.

Authority- The Federal Civil Defense Act of
1950 (64 Stat. 1245-1257). as amended; E.O.
12148, July 20,1979. as amended.

I Copies may be obtained, if needed. from the

US. Naval Publications and Forms Center. 501
Tabor Avenwi, Philadelphia, PA 19120. Attenton:
Code a01.
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§ 185.1 Reissuanceand purpose.
This Part is reissued to establish DoD

policies and responsibilities for, DoD
support of the national civil defense
program under the proponency of the
Federal Emergency Management
Agency (FEMA), l compliance-with the,
Federal Civil Defense Act of 1950, as
amended and Executive Order 12148,
"Federal Emergency Management," July
20,1979, as amended; and defines policy
for the military support of civil defense
tinder a national emergency involving an
attack, or a condition that might precede
an attack, on the United'States.

§ 185.2 Applicability and scope.
(a) The provisions of this ParL apply to

the Office of the Secretary of-Defense,
the Military Departments and thefr
Reserve and.National Guard!
components, the Organizatin of the
Joint Chiefs of Staff (OJCSJ;. the Unified
and Specified-Commands;, and6.the,
Defense Agencies: (hereafter called-
"DoD Components"). The: term "Military-
Service," as usedherem, refer&tothe
Army, Navy,-Air Force, Marfiur Corps, -
and Coast Guard.

(b) The provisions of this Part shall
govern military support of civil defense
actions by all DoD Components in the 50
states, the-District of Columbia, Puerto
Rico, and-the territories andipossessions
of the Unite.d.States

§ 185.3 Definitions.
(a) Military Support of Ciil Defense-

Those military activities and iineasures
taken by DoD Components to assist the,
civilian population and designed to
mnimize the effectsupon the civilian
population caused or which, would be
caused by- an enemy attackupon the
United States, its terrritories and.
possessions;. deal with the mmediate
emergency-conditions which would be
created by-any'suchattack; and dffect
emergency repairs-.to orthe emergency
restoration of vital utilities and facilities
destroyedcror damaged by anysuch
attack. When directed, by the. Secretary
of Defense to- implement military
support of'civil defense plans, military
support of civil defense actions shall
encompass those responsibilities and
functions identified in DoD Directives
3025.11, "Use of Military Resources

-During Peacetime Civil Emergencies
within the United States, its.Territories
and Possessions," May 23,1980 and 32
CFR Part 215.

(b) Military'Rbsources Ilitary and
civilian personnel of the active and.
reserve components, facilities
equipment and supplies under the-
control of DoD Components, and

'See footnote page 1.

services performed by DoD
Components, to include airlift and other
transportation services.

(c) Civil Defense Emergency-.A.
national emergency resulting from
devastation created by an enemy attack
and requiring emergency operations
duringand-followinglan attack. This
emergency may also be proclaimed by
appropriate authority in anticipation of
an attack.

Note.-This is distinct from "Civil
Emergency" and "Civil Disturbance.'as
defined in DoD directives 3025.11; and 32- CFR
Part 215.

fd) Automatia Response. Actions
taken independently by a military
commanderbefore implementation: of
military-support of civitdefense plans
and. fir anticipation offor durfng a civil
defense' emergency an& to save lives or
preventhuman suffering.

[e]- Crisis Relocation; The, orderly
relocation ofthe population, of
metropolitan 'andiother risk areas during
a period of'acuteinternatfonal crisis to
low risk areas to reduce'vulnerability toz
the effect ofnuclear biological,
chemical or conventional weapons
attack. For the commanderotaimilitarr
installation or facility, a similar
relocation of military forces and dther
personnel from theinstallation-or
facility.

§ 185A.4 Policy,
(E4)0The national civil defense program

is an.intergral part of national security
and. fs an essential elementofthe
deterrent posture. of the United States.
Accordingly- subject to the priorities
prescribed in § I8S4), military supporL
of civildefensefs an appropriate
mission' for-DoD Components.-The JCS
shall have overall responsibility for
providing military supportof civil
defense. In performing thiamisson, .the
JCS are authorized to call upon the-
Military-Services and the Defense
Agencies, to make available military
resoures needed forthe-performance of
this mission.

fht In. event of nuclear. biological,
chemical, or conventionaLweapon
attack on the United States, its
territories and possessions, the degree
of military mvolvementi. military
supportof civil defense wilLdepend
upbitthe commitmentofmilitary-
resources toi military operations, the
extent of damage sustainednm.the
cmilian, community, and the'status and.
disposition of active and reserve
component forces. In all caseshowever,

'military operations shall have first
priority. Other missions that will have
precedence over military support of civil
defense include continuity of Federal

Government operations, military
personnel andproperty survival, and
rehabilitation of military facilities that
support the war-waging capacity of the
armed forces.

(c] Accomplishment of the military
supportCof civil defense misssion
requires coordnatioribetween the!
Department of Defense and the Federal
Emergency Management Agency it the
national and regional levels. DoD
commanders charged with planning and
execution responsibilities shalt
coordinate plans and procedures with
FEMA regional offices. In the event of
conflicting demands on DoD resources,
approprTateDoD Components shall-seek
clarification through military command
channels.

(d) Subject to JCS approval, the
Military-Services and Defense Agencies
shall make available to state or local
authorities during a civil-defense
emergency those resources not
otherwise committed to cuirent or
planned military operations or to other
priority.missions cited in § 185.4(b) in
accordance with the policies
enumerated below.

(1) Planmngfor military- support of
civil defense shall contain provisions, for
emergency preparations in crisis
situations and be directed. toward the
most disastrous damage anticipated
from an. attackunder minimum warning.

(2) The executive agent functions
assignecto the Secretary-of the Army
by DoIlDirective 3025.1 1 and23 CFR
Part 215 shall be suspended or
terminated in accordance with
procedures established by the Secretary
of Defense for enemy attack situations.
In such a. case, responsibility for those
functions, shall be transferred to the JCS
for accomplishment by commanders
responsive to. the JCS.

(31 Military support of civil defense
shall complement and not be a
substitute for civirpartfcipatibn In civil
defense operations.-Military plans and
plans- developed by civil authority shall
recognize that civil- resources must be
thefirstused to support civil
requirements and that military resources
mustbeused only when available and
within resource capability to
supplement the civil resources. DoD-
expendable materials used by the
Military Services andDefense.Agencies
for military support of clvildefense
nssions shallbe resupplied through
civil resource claimancyprocedures and
channels in accordance with DoD
Directive 5030.451, "Department-of
Defense Representation of Federal
Emergency Management Agency
(FEMA) Regional Preparedness
Committees," (Under Revision).
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(4] Subject to the priorities prescribed
in § 185.4(b), military forcesi active and
reserve, and the National Guard when
federalized, shalibe considered
potentially available to provide military,
support of civil defense to civil
authorities during a civil defense
emergency. The actual use of military
resources will also be determined by
casualties and damage incurred by the
military durihg an attack.

(5) The Commander-mn-Chief, U.S.
Readiness Command (USCINCRED) has
military support of civil defense
planning and execution responsibilities
for the continental United States
(CONUS). Within the 48 contiguous
states and the District of Columbia, each
Military Department shall periodically
or upon request provide to USCINCRED,
through appropnateheadquarters
designated by the parent Military
Service, listings of all military forces
and DoD Components located in
CONUS. Forces shall be listed in order
of priority of probable availability to
provide military support of civil defense
based on their military missions,-their
locations, and their capabilities as
follows:

(i) Priority.I Those forces with a high
probability of availability.

(ii)Priorityf. Those forces witha
lower probability of availability.

(iii) PriorityM. Those forces least
likely to be availablebecause of high
priority combat and combat support
missions.

(6] For Alaska, Hawaii, Puerto Rico,
and U.S: territories and possessions, the
commander of the appropriate Unified
Command or the commander designated
by the JCS has military support of civil
defense planning and execution
responsibility for his respective areas.
These commanders shall maintain a
listing of forces as described in
§ 185.4[d15].

(7) Priorities of availability of forces
shall be reflected in appropriate military
support of civil defense plans. All forces
listed shall be prepared and ready to
execute the tasks contemplated. Those
forces furnished to perform military
support of civil defense in CONUS may
be withdrawn by the military
commanders of the parent Military
Service for operational missions
contingent upon notification of
USCINCRED. For other areas, similar
notification is required with the
commander of the appropriate Unified
Command or. other commander
designated by the ICS.

(8) A military commander, in making
military resources available to civil
authorities for military support of civil
defense, is subject to no authority other

than that established in the military
cham of command.

(e) Military support of civil defense
includes the following:

(1) Coordination with FEMA of plans
and procedures for providing military
support of civil defense to the civil
sector.

(2) Use, under the direction of
USCINCRED, of the existing military
command structure in CONUS to plan
for and execute military support of civil
defense, using the Adjutants General
anjd their headquarters.

(3) Use of appropriate commands m
Alaska, Hawaii, Puerto Rico, and U.S.
territories and possessions, as
designated by JCS, to plan for and
conduct military support of civil defense
using the Adjutants General and their
headquarters.

(4) Designation and training of
personnel of alternate headquarters in
conformity with continuity of operations
plans, to assume responsibility in the
event the principal headquarters is
inoperative.

(5] Allocating time to the training of
military forces in the basic functions of
military support of civil defense,
consistent with the need for those forces
first to achieve an adequate level of
readiness to perform their primary
wartime nussion. The present
emergency-related DoD and FEMA
facilities and courses shall be used to
accomplish that training.

(6) Law enforcement-
(i) In those areas in which martial law

has been proclaimed, military resources
may be used for local law enforcement.
Normally a state of martial law will be
proclaimed by the President. However,
in the absence of such action by the
President, a senior military commander
may impose martial law in an area of
his command where there has been a
complete breakdown in the exercise of
government functions by local civilian
authorities. Military assumption of
judicial, law enforcement, and
administrative functions of local
government will be based on necessity
that is actual'and present, and the
performance of these functions will
continue only so long as necessity of
that extreme nature requires interim
military intervention. Civil
administration will be restored as soon
as civil authorities are able to resume
their local government roles.

(ii) In the absence of martial law the
performance of law enforcement
functions by the military will be limited
to those actions that are necessary to
preventloss of life and the wanton
destruction of property. Intervention by
the military for these purposes Is
permissible only when a serious

breakdown in law and order has
occurred or is iimmnent and only when
appropriate civilian authorities have
requested military assistance. Such
assistance will be terminated as soon as
civilian authorities are able to-resume
their responsibilities m these respects.

(7] Making provisions for commanders
at appropriate echelons to provide
within the commander's capability
immediate and independent automatic
response support to requests from civil
authorities. This include developing and
maintaining plans and capabilities to
assist civilian authorities in restoring
federal, state and local civil operations.
Such interim emergency assistance shall
be in coordination with and
supplementary to the capabilities of
state and local governments and other
nonmilitary organizations, and shall be
concerned with assistance which
includes but is not limited to:

(I) Restoration of facilities and
utilities, Including transportation.
communications, power, fuel, water, and
other essential facilities.

(ii) Emergency clearance of debris and
rubble, including explosive ordnance
from 6treets, highways, rail centers,
dock facilities, airports, shelters, and
other areas, to permit rescue or
movement of people, access to and
recovery of critical resources, and
emergency repair or reconstruction of
facilities.

(ili] Fire protection.
(iv) Rescue, evacuation, and

emergency medical treatment or
hospitalization of casualties, recovery of
critical medical supplies, and
safeguarding of public health. This may
involve sorting and treating casualties
and preventive measures to control the
incidence and spread of infectious
diseases.

(v) Recovery, identification,
registration, and disposition of deceased
personnel.

(vi) Radiation monitoring and
decontamination, as well as chemical
and biological monitoring, to include
identifying contaminated areas; and
reporting information through the
national warning system. Initial
decontamination will be directed
primarily at personnel and vital
facilities.

(vii) Movement contrhl, to include
plans and procedures for essential
movements.

(viii) Issue of food, essential supplies,
and materiel, to include collection.
safeguarding, and issue of critical items.

(ix) Emergency provision of personnel,
equipment, and facilities for food
preparation, should mass or community
subsistence support be required.
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(x) Damage assessment.
(xi) Provision of interim

commumcations, using available mobile
military equipment to provide command
and control.,

§ 185.5 Responsibilities.
(a) On behalf of the Secretary of

Defense, the Under Secretary of Defense
for Policy shall provide policy guidance
on matters associated with military
support of civil defense.

(b) The Joint Chiefs of Staff shall:
(1) Advise the Secretary of Defense

and Under Secretary of Defense for
Policy on policies, responsibilities, and
programs relating to military support of
civil defense as a contingency mission
of all military forces, and provide
recommendations on allocating military
resources forpmilitary support of civil
defense as numerated in § 185.4(e).

(2) In consultation with the Director,
FEMA, and the Military Services, issue
instructions for the conduct of military
support of civil defense to Commanders
of Unified Commands and other
designated commanders. Such
instructions shall provide for
establishment of liaison with FEMA.

(3) Ensure compatibility of military
support of civil defense plans with other
military plans.

(c) The Secretary of the Army shall:
(1) Provide for the execution of the

tasks in § 185.4(e) in accordance with
approved guidance.

(2) Provide for a reporting system to
USCINCRED to identify all Department
of the Army forces by CONUS Army
area according to priority of probable
availability, in accordance with § 185.4
(c) through (e); determine specific
availability of forces following an actual
attack; and, for .CONUS, designate
commands to assist in preattack
planning and provide for control of
Department of the Army forces made
available for military support to civil
defense. The reporting system shall be
developed in accordance with the
provisions of DoD Directive 5000.11',
"Data Elements and Data Codes
Standardization Program," December 7,
1904, and DoD Directive 500.19 1,
"Policies for the Management and
Control of Information Requirements,"
March 12, 1976. Data elements and
codes shall be registered with the Office
of the Assistant Secretary of Defense
(Comptroller) (OASD)(C)), Attention:
Director for Management Information
Control and'Administration (DMIC&A).

(3) Assure readiness of active and
reserve units of the Army to execute
plans for military support of civil
defense.

ISee footnote page 1.

(4) Provide explosive ordnance
disposal service and planning assistance
to civil authorities in the development
and operation of any military support of
civil defense explosive ordnance
disposal program.

(5) Assist the Department of the Air
Force,. to the extent that conditions and
resources available permit, in executing
postattack aerial reconaissance within
the CONUS for nuclear damage
assessment purposes.

(d] The Secretary of the Navy shall:
(1) Provide for the execution of tasks

enumerated m § 185.4(e), in accordance
with approved guidance. -

(2) Provide for a reporting system to
USCINCRED to identify all Department
of the Navy forces by CONUS Army
area according to priority of probable
availability, m accordance with § 185.4
(c) through (e), determine specific
availability of forces following an actual
attack; and, for CONUS, designate
commands to assist.in preattack
planning and provide for control of
Department of the Navy forces made
available for military support of civil
defense. The reporting system shall be
developed in accordance'with the
provisions of DoD Directive 5000.11 ,.

and DoD Directive 5000.19 1 Data
elements and codes shall be registered
with DMIC&A, OASD(C).

(3) Assure readiness of active and
reserve units of the Navy and Marine
Corps to execute plans for military
support of civil defense.

(4) Assist the Department of the Air
Force, to the extent that conditions and
available resources permit, in executing
postattack aerial reconnaissance within
the CONUS for nuclear damage
assessment purposes.

(5) Maintain liaison and coordinate
planning with the U.S. Coast Guard
regarding the participation of Coast
Guard forces in military support of civil
defense.

(6) Furnish technical trainng m
explosive ordnance disposal, and
provide underwater explosive ordnance
and nuclear material disposal service
for coastal areas to and including the
high water mark for enclosed bodies of
water and for rivers or canals and at all
Navy and Marine Corps installations;
provide for disposal of explosive
ordnance or nuclear materials aboard
naval aircraft.

(e) The Secretary of the Air Force
shall:

(1) Provide for the execution:of the
tasks enumerated in § 185.4(e) in
accordance with approved guidance.

(2) Provide for a reporting system to
USCINCRED to identify all Department

'See footnote page 1.

of the Air Force forces by CONUS Army
area according to priority of probable
availability, in accordance with § 185.4
(c) through (e); determine specific
availability of forces following an actual
attack; and, for CONUS, designate
commands to assist in preattack
planning and to provide for control of
Department of the Air Force forces
made available for military support of
civil defense. The reporting system shall
be developed in accordance with the
provisions of DoD Directive 5000.11 ,

and DoD Directive 5000.19 1. Data
elements and codes shall be registered
with DMIC&A, OASD(C),

(3) Assure readiness of active and
reserve units of the Air Force to execute
plans for military support of civil
defense.

(4) Furnish appropriate assistance to
units of Civil Air Patrol engaged in
missions related to military support of
civil defense.

(5) Conduct postattack aerial photo
reconnaissance missions for damage
assessment purposes. Information
derived therefrom shall be made
available to civil defense authorities as
expeditiously as possible, in accordance
with standing arrangements and
procedures.

(6) Provide explosive ordnance
disposal service on Air Force
installations for disposalof explosive
ordnance or nuclear materials in the
physical possession of the Air Force at
the time of any incidents or accidents.

(f) The Directors of the Defense
Agencies shall provide advice and
assistance on matters within their
spheres of competence to the JCS In the
discharge of the responsibilities
enumerated in § 185.5(b), provide advice
and assistance and make available
resources not otherwise committed to
the Military Departments In the
discharge of their responsibilities
enumerated in § 185.5 (c) through (a).

§ 185.6 Financing.

Financial planning under this
Directive shall assume that In the event
of a declared civil defense emergenty,
actions will be taken by military
authorities on the basis of the
President's constitutional war powers.
M. S. -Healy,
OSDFederalRegisterLiaison Officer,
Washington Headquarters Services,
Department of Defense.
September 25, 1981.
[FR Doc. 81-28335 Filed 9-30-81: :49 aml
BILLING CODE 3810-01-M
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 110

[CGD3-80-4A]

Anchorage Regulations;-New London
Har6or, Connecticut

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This rule implements the
request of the Commander, U.S. Navy
Submarine Squadron Two and the
Southeastern Connecticut Chamber of
Commerce to eliminate the naval
anchorage restriction applying to
Anchorage A in New London Harbor,
New London Connecticut The
anchorage is no longer needed as a
designated naval-anchorage. The effect
of this rule will be an increase in the
availability of general anchorage

.grounds in New Lodon-Harbor, thereby
relieving crowding in general
anchorages adjacent to Anchorage A.
Editorial changes are also being made to
appropriately designate descriptive
latitudes, and longitudes as "north' and
"west" respectively.

EFFECTIVE DATEM This amendment
becomes effective on November 2, 1981.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Michael S.
Macie, Project Officer, Port Safety
Branch, Third Coast Guard District
(mps), Building 108, Room 106,
Governors Island, New York, NY 10004
(Tel: 212-668-7479.
SUPPLEMENTARY INFORMATION: On
January 29,1981 the Coast Guard
published - notice of proposed
rulemaking for these regulations in the
Federal Register (46 FR 9659-9660).
Interested persons were requested to
submit comments and no comments
were received.

In addition, the Federal Register
notice of January 29,1981 contained two
minor errors as follows. (1) Two
different docket numbers were given,
one in the heading {CGD81-012) and
another m the text (CCGD3-80--4A). The
correct docket number (CGD3-80-4A)
appears at the beginning of this notice of
the.final rule. (2) AT § 110.147(a)(2), line
7, of the proposed rule, the distance of
"2,480" yards following the bearing of
009' was omitted. It has been placed
within this final rule. Neither of these
errors substantially affedted the
proposal or this final rule.
DRAFTING INFORMATION: The principal
persons involved in drafting this final
rule are Lieutenant Commander Michael
S. Macie, Project Officer, Port Safety

Branch, Third Coast Guard District, and
Lieutenant Robert Bruce, Project
Attorney, Third Coast Guard District -
Legal Office.
SUMMARY OF FINAL EVALUATION: The
proposed change of this anchorage from
naval to general use was reviewed'by
the Third Coast Guard District Planning
Staff under the provisions of the
"Procedures for Considering
Environmental Impacts" (COMDTINST
16475.1] and was found not to require an
environmental assessment.

The proposed regulation was also
found to be nonsignificant in accordance
with the guidelines set forth in the
"Policies and Procedures for
Simplification, Analysis and Review of
Regulations" (DOT Order 2100.5 of 22
May 1980). An economic evaluation of
the proposal has not been conducted
since its impact is expected to be
minimal. The change in designated use
of this anchorage is not a matter on
which there is substantial public interest
or controversy, nor does it involve
impacts on competition, business, State.
or local government, or the regulations
of other programs and agencies.

Moreover, this rule is not a major rule
as defined by Executive Order 12291 of
February 17,1981. This rule, once
implemented, will not affect the
economy to any measurable degree,
result in any increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies or geographic regions, or result
in any adverse effects on competition.
employment, investment, productivity,
innovation, or oi the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Finally, itis hereby certified that this
rule will not have any economic impact
on a substantial number of small
.entities, as described in. the Regulatory
Flexibility Act (Pub. L 96-354: 5 U.S.C.
601, et seq.). This certification is made in
accordance with section 605 of Title 5 of
the United States Code.

PART 110-ANCHORAGE
REGULATIONS

Final Regulations: In consideration of
the foregoing, § 110.147 of Title 33, Code
of Federal Regulations, is amended to
read as follows:

§ 110.147 New London Harbor, Conn.
(a) The anchorage grounds-(1)

Anchorage A. Iii the Thames River east
of Shaw Cove, bounded by lines
connecting points which are the
following bearingsand distances from
Monument, Groton (latitude 41°21'18"
N., longitude 72'04'48" W.): 243', 1,400

yards; 2480. 925 yards; 217', 1,380 yards:
and 235° , 1,450 yards.

(2) Anchorage B. In the Thames River
southward of New London, bounded by
lines connecting points which are the
following bearings and distances from
New London Harbor Light (latitude
41°1859" N., longitude 72°05'25 ' W.):
002°, 2,460 yards; 009, 2480 yards; 026 ,

1,175 yards; and 00W', 1,075 yards.
(3) Anchorage C. In the Thames River

southward of New London Harbor,
bounded by lines connecting a point
bearing 100, 450 yards from New
London Harbor Light. a point bearing
270, 575 yards from New London Ledge
Light (latitude 41°1821' N., longitude
72°04'41" IV.), and a point bearing 270',
1,450 yards from New London Ledge
Light.

(4) Anchorage D. In Long Island Sound
approximately two miles west-
southwest of New London Ledge Light,
bounded by lines connecting points
which are the following bearings-and
distances from New London Ledge Light:
246', 2.6 miles; 247, 2.1 miles; 233', 2.1
miles; and 235, 2.6 miles.

(b) The regulaLions.-(1J Anchorage A
is for barges and small vessels drawing
less than 12 feeL

(2) Except in emergencies, vessels
shall not anchor in New London Harbor
or the approaches thereto outside the
anchorages defined in paragraph (a] of
this section unless authorized to do so
by the Captain of the Port.
(33 U.S.C. 471; 49 U.S.C. 1655g](1); 49 CFR
1.40(c)(1), 33 CFR .05--I (g)))

DateL June 2M,1981.
R. L Price.
Vice A dmka . US. Coast Guad Commander,
Turd Coast GuardDistict.
[IM Dcc. M-nan Fd S-o0-t: &45 aml
BILLING CODE 4910-14-U

33 CFR Part 110

[CGD3-80-SA]

Special Anchorage Area, Manhasset
Bay, New York

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the requeft of the
Manhasset Isle Civic Association, Inc.,
Manhasset Isle, Port Washington, New
York, the Coast Guard is expanding the
special anchorage described in 33 CFR
110.60(h) in Manhasset Bay at
Manorhaven. New York. This expansion
of the special anchorage is needed to
accommodate vessels now anchoring for
extended periods of time within the area
to be added. The expansion will
enhance navigational safety by alerting,

48193
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through depiction on appropriate
nautical charts, transiting vessels that
unlighted vessels or vessels not
sounding fog signals may be present in
the anchorage.
EFFECTIVE DATE: This amendment
becomes effective on November 2, 1981.
FOR FURTHER INFORMATION CONTACT.
Commander Peter T. Muth, Chief, Port
Safety Branch, Third Coast Guard
District, Room 106, Building 108,
Governors Island, New York, NY 10004
(Tel: 212-668-7179).
SUPPLEMENTARY INFORMATION: On April
13,1981, the Coast Guard published a
notice of proposed rulemaking in the
Federal Register for these regulations (46
FR 21626-7). Interested persons were
requested to submit comments and no
comments were received.
DRAFTING INFORMATION: The principal
persons involved in drafting this final
rule are Lieutenant Commander Michael
S. Macine, Project Officer, Port Safety
Branch, Third Coast Guard District and
Lieutenant Ronald Nelson, project
Attorney, Legal Division, Third Coast
Guard District.
SUMMARY OF FINAL EVALUATION: An
environmental review of the proposal
had been performed by the Third Coast
Guard District Planning staff who
determined that this rule will have no
significant impact. Preparation of an
environmental assessment was not
required since the action was found to
be categorically excluded m accordance
with Section 2.B.3.g. of COMDTINST
M16475.1A.

This regulation is considered to be
nonsignificant in accordance with
guidelines set out in the "Policies and
Procedures for Simplification, Analysis
and Review of Regulations" (DOT Order
2100.5 of 22 May 1980). An economic
evaluation of 1he rule has not been
conducted since its impact is expected
to be minimal. The expansion of such a
special anchorage is not a matter on
which there is substantial public interest
or controversy, nor does it involve
impacts on competition, businesses,
State or local government, or the
regulations of other programs and
agencies.

Moreover, this final rule is not a major
rule as defined by-Executive Order
12291 of February 17, 1981. Once
enacted, this rule will not affect the
economy to any measurable degree,
result in any'mcrease in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies or geographic regions, or result
in any adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete

with foreign-based enterprises in
domestic or export markets.

Likewise, it is hereby certified that
this rule willnot, when promulgated,
have any econonuc impact on a
substantial number of small entities, as
described in the Regulatory Flexibility
Act (Pub. L. 96-354; 5 U.S.C. 601, et seq.).
This certification is made in accordance
with section 605 of Title 5 of the United
States Code.

PART 110-ANCHORAGE
REGULATIONS

FINAL REGULATION: In consideration of
the foregoing, the Coast Guard is
amending Part 110 of Title 33, Code of
Federal Regulations, by revising
§ 110.60(h).to read as follows: ,

§ 110.60 Port of New York and Vicinity.

(h) Manhasset Bay, east area at
Manorhaven. That portion of Long
Island Sound Anchorage No. 4
(described in § 110.155) bounded as
follows: Beginning at the shoreline at
40-50'18"N, 73-42'51"W; thence 180' to
40'50'05"N, 73-42'51"W; thence 132' to
40'49'58"N, 73-42'41"W; thence 234 ° to
40-49'48.5"N, 73°42'58"W; thence 090° t
40°49'48.5"N, 73°42'22.5"W; thence 020'
to 40°50'01.5"N, 73°42'16"W; thence due
north to the point of land at
Manorhaven northeasterly of Tom Point;
thence southwesterly along the shore to
and around Tom Point and north
northwesterly along the shore to the
point of beginning.

(33 U.S.C. 180; 49 U.S.C. 1655(g)(1)(B); 49 CFR
1.46(c)(2); 33 CFR 1.05-1(g))

Dated: June 26, 1981.
R. L Pace,
Vice Admiral, U.S. Coast Guard Commander,
Third Coast Guard District.
[FR Doc. 81-28610 Filed 9-30-81: 8:45 am]

BILUNG CODE 4910-14-M

33 CFR Part 110

[CGD 79-171]

Establishment of Special Anchorage
Area Muskegon Lake East, Muskegon,
Michigan

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the city of
Muskegon, Michigan, a Special
Anchorage Area is established on
eastern Muskegon Lake. This Special
Anchorage Area is needed to
accommodate the increased number of
small craft utilizing Muskegon Lake.
This rule would enhance navigational

safety by alerting transiting vessels,
through depiction on appropriate
nautical charts, that unlighted vessels or
vessels not sounding fog signals may be
present in the anchorage.
EFFECTIVE DATE: This amendment Is
effective on November 2, 1981.
FOR FURTHER INFORMATION CONTACT.
Mr. Daniel W Ziegfield, Office of
Marine Environment and Systems (G-
WWM], Room 1104, U.S. Coast Guard
Headquarters, 2100 Second St. SW,
Washington, D.C. 20593, telephone: (202)
755-6146.
SUPPLEMENTARY INFORMATION: On
February 19, 1980, the Coast Guard
published a proposed rule (45 FR 10815)
concernslig this amendment, Interested
persons were given until April I, 1980 to
submit comments and two comments
were received concerning the proposal.
DRAFT EVALUATION: The proposed
regulations have been evaluated under
E.O. 12291 and the Department of
Transportation Order 2100.5, "Policies
and Procedures for Simplification,
Analysis and Review of Regulations,"
dated May 22,1980, and have been
determined not to be major and to be
nonsignificant. The establishment of an
anchorage does not involve impacts on
competition, businesses, State or local
government, or regulations of other
programs and agencies. There is no cost
to the public while benefit is conferred
upon anchorage users in terms of
convenience and exemption from sound
and lighting requirements. Because the
economic impact is minimal, no
evaluation has been prepared.

This rule is exempted from the'
Regulatory Flexibility Act (Pub, L. Q(3-
354; 5 U.S.C. 601, et seq.) because the
propif-sed rule was published before
January 1, 1981. Even if it were mot
exempted, this rule would not impact on
any small entity because the Special
Anchorage Area would merely exempt
vessels not more than 65 feet in length
from displaying anchor lights and
sounding fog signals.
DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Ensign Rhae A. Gihcoma, Project
Manager, Office of Marine Environment
and Systems; Mr. Daniel W. Ziegfield;
and Lieutenant Collin Lau, Project
Attorney, Office of the Chief Counsel,

Discussion of Comments

One commenter felt that the
establishment of this Special Anchorage
Area would interfere with commercial
shipping and thereby impair safety on
Muskegon Lake. The Coast Guard
disagrees. The location of this
anchorage area is well removed from
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fairways regularly utilized by
commercial vessels and the area is
located where general navigation will
not-endanger or be endangered by
unlighted vessels, assuming prudent
navigation by all concerned. Thus same
commenter also felt that incidents of
pollution would increase with the
anchoring of vessels in this area. The
Coast Guard has no evidence indicating
that the establishment of a Special
Anchorage increases the likelihood of
pollution in the area. Further, vessels
using the anchorage area are still
required to comply with pollution
prevention regulations.

One commenter expressed concern
that the anchorage would be located too
close to a public launch ramp. It is for
the benefit of small pleasure craft that
this Special Anchorage Area is
established. Being located close to a
public launch ramp-is viewed by most
boaters as a convemence, again
assuming prudent navigation by all
concerned.

PART 11O-ANCHORAGE"
REGULATIONS

In consideration of the foregoing, Part
110 of Title 33 Code of Federal
Regulations is amended by revising
§ 110.81 to read-as follows:

§ 110.81 Muskegon Lake, Michigan.

(a) Muskegon Lake West. The waters
of the southwest side of Muskegon Lake
enclosed by a line beginning at latitude
43°13'24"N., longitude 86°19'18.5"W.,
thence 145°T to latitude 43°13'07.5"N.,
longitude 86°19'02.5"W., thence 230'T to
latitude 43'13'04"N., longitude
86°19'08.5"W., thence along the
shoreline to the point of origin.

(b) Muskegon Lake East; The waters
of the southeast side of Muskegon Lake
enclosed by a line beginning at latitude
43014'04"N., longitude 86'15'47"W.,
thence 277T to latitude 43°14'06.5"N.,
longitude 86°16'27"W., thence 205°T to
the shore; thence along the shoreline to
the point of origin.

Note.-Admmlstration of the Special
Anchorage Area is exercised by the City of
Muskegon pursuant to local ordinances.
(Sec. 1; 28 Stat. 647, as amended, (33 U.S.C.
258); Sec. 6(g)(1)(C), 80 Stat. 937 (49 U.S.C.
1655(g)(1](C}); 49 CFR 1.46(c)(3))

Dated August 11, 1981.
W. E.Caldwell,
RearAdmural, U.S. Coast Guard, Chief, Office
of Marine Environment and Systems.
[FR Do- 81-28609 Fied 9-30-81_; 8:45 am].

B eILLING CODE 4910-14-M

33 CFR Part 117

[CGD 81-024]

Drawbridge Operation Regulations;
Bayou Plaquemine Brule, La.

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the
Louisiana Department of Transportation
and Development, the Coast Guard is
changing the regulations governing the
State Route 91 pontoon bridge across
Bayou Plaquemine Brule, mile 8.0, at
Esterwood, Louisiana. The bridge now Is
required to open between 5 a.m. and 9
p.m. on signal and between 9 p.m. and 5
a.m. on at least 12 hours advance notice.
The change will require the bridge to
open between 5 a.m. and 9 p.m. on at
least 4 hours advance notice while
retaining the 12 hour advance notice
requirement for openings between 9 p.m.
and 5 a.m. This change is being made
because of the limited number of
requests for opening the draw. The
action will relieve the bridge owner of
the burden of having a person
constantly available from 5 a.m. to 9

.p.m. to open the draw, while still
providing for the reasonable needs of
navigation.
EFFECTIVE DATE: This amendment is
effective on November 2, 1981.
FOR FURTHER INFORMATION CONTACT.
Joseph Irico, Chief, Bridge
Admimstration Branch, Eighth Coast
Guard District, Hale Boggs Federal
Building, 500 Camp Street, New Orleans,
Louisiana 70130-(504) 589-2965 .
SUPPLEMENTARY INFORMATION: On 25
June 1981, the Coast Guard published a
proposed rule (46 FR 32887) concerning
this amendment. The Eighth Coast
Guard District also published this
proposal as a Public Notice dated 9 July
1981. Interested persons were given until
10 August 1981 to submit comments.
DRAFTING INFORMATION: The principal
persons involved in drafting this rule
are: Joseph Inco, Project Manager,
District Operations Division, and Steve
Crawford, General Attorney, District
Legal Office.

Discussion of Comments

One comment was received, offering
no objection.

These final regulations have been
reviewed under provisions of Executive
Order 12291 and have been determined
not to be a major rule. They are
considered to be nonsignificant in
accordance with guidelines set out in
the Policies and Procedures for
Simplification, Analysis, and Review of
Regulations (DOT Order 2100.5 of 22

May 1980). An economic evaluation has
not been conducted since the impact is
expected to be minimal for the reasons
discussed above.

In accordance with section 605(d) of
the Regulatory Flexibility Act (94 Stat.
1164), it is also certified that these rules
will not have a significant economic
impact on a substantial number of small
entities.

PART 117-DRAWBRIDGE
OPERATION REGULATIONS

In consideration of the foregoing, Part
117 of Title 33, Code of Federal
Regulations, is amended as set forth
below.

§117.540 [Amended]
1. By removing "Bayou Plaquemine

Brule, mile 8.0, S-91 highway
drawbridge at Esterwood" from
§ 117.540(b). -

2. By revising paragraph 0)16) of
§ 117.245 to read as follows:

§ 117.245 Navigable waters discharging
Into the Atlantic Ocean south of and
Including Chesapeake Bay and into the Gulf
of Mexico, except the Mississippi River and
Its tributaries and outlets; bridges where
constant attendance of draw tenders Is not
required.,

(16) Bayou Plaquemine Brile, LA;
(i) S-91 highway drawbridge at

Esterwood. The draw shall open on
signal if at least four hours notice is
given from 5 aam. to 9 pm., and if at
least 12 hours notice is given from 9 pm.
to 5 am.

(Ii) Texas and New Orleans Railroad
Company bridge near Midland. The
draw shall open on signal if at least 24
hours notice is given.

(33 U.S.C. 499,49 U.S.C. 1655(g)(2), 49 CFR
46(c]s(5, 33 CFR 145-1(gJ(3))
Dated. August 24,1981.

W. H. Stewart,
RearAdmral, US. Coast Guard, Cammander
Eighth Coast Guard Distnct.
[FR Doe. 8i-28coa pIled 9-3041; &45 am)
BILLING CODE 4910-14-

VETERANS ADMINISTRATION

38 CFR Part 21

Extension of EducatonakBenefits to
Eligible Person

AGENCY: Veterans Admimstration.
ACTION: Final Regulation.
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SUMMARY: This regulation permits a
greater extension of educational
benefits to an eligible person when his
or her eligibility for educational
assistance ends, because circumstances
change for the veteran on whom
eligibility is based. For several years the
law has allowed payments of benefits to
the end of the course or for 12 weeks,
whichever occurs first, when the eligible
person who loses eligibility is attending
a school that is not organized on a
quarter or semester basis. The
regulation previously permitted only a 9-
week extension. The amended
regulation corrects the discrepancy
between the law-and the regulation.
EFFECTIVE DATE: October 15, 1976.
FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, 810 Vermont
Avenue, NW, Washngton, D.C. 20420
(202-389-2092).
SUPPLEMENTARY INFORMATION: On
pages 31022 and 31023 of the Federal
Register of June 12, 1981, there was
published a notice of intent to amend
part 21 to change the rules governing the
extension of an eligible person's
eligibility period for dependents'
educational assistance.

Interested persons were given 30 days
in which to submit comments,
suggestions or objections regarding the
proposal. The Veterans Administration
received two letters containing
comments. These letters approved the
proposal and urged that.it be adopted.
Accordingly the agency is adopting the
proposal without change.

The Administrator hereby certifies
that this final rule will not have a
significant economic impact on a
substantial-number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), this final
rule therefore is exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.
The reason for this certification is that
the rule will regulate only individual
Veterans Adminmstration benefit
recipients. It will have no significant
direct impact on small entities in terms
of compliance costs, recordkeeping
requirements, or effects on competition.

The Veterans Administration has
determined that this regulation is not a
major rule as that term is defined by
Executive Order 12291, Federal
Regulation. The annual effect on the
economy will be less than $100 million.
It will not result' in major increases in
costs or prices for anyone. It will have

no significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based eiiterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance number tor the program
affected by thrs regulation is 64.117

The proposed change to § 21.4135 is
deemed proper and is hereby approved.

Approved. September 10, 1981.
Robert P. Nimmo,
Administrator.

PART 21-VOCATIONAL
REHABILITATION AND EDUCATION

In § 21.4135, paragraph (o) is revised
as follows:

§ 21.4135 Discontinuance dates.
* * r * *

(o) Veteran no longer rated permanent
total disabled; or spouse (trainee)
divorced from veteran without fault on
his or herpart; or serviceman or
serviceiwoman removed from "missing
status" listing-chapter 35'(§ § 21.3041
and 21.3046). (1) End of quarter or
semester if school is operated on
quarter or semester system.

(2) End of the course or a 12-week
period, whichever is earlier, if the school
does not 6perate on a quarter or
semester system (38 U.S.C. 1711(b))

IFR Do.. 81-28557 Filed 8-W1. BAS aml
BILLING CODE 8320-01-M

POSTAL SERVICE

39 CFR Part 601

Procurement of Property and Services;
Amendments to Postal Contracting
Manual

.AGENCY: Postal Service.
ACTION: Amendments to the Postal
Contracting Manual.

SUMMARY: TheI'dstL.Bervice hereby
announces that it has-revised the
definition of a minority enterprise and is
incorporating the revised definition im
procurement forms-as they are
reprinted. The name minority enterprise
has been changed to minority business
enterprise and, the new name is being
incorporated into required contract
clauses. The Postal Service has also
clarified the applicability of the Service
Contract Act to multi-year contracts and
has revised a form.
EFFECTIVE DATE: September 18, 1981.
FOR FURTHER INFORMATION CONTACT:
Eugene A. Keller, (202) 245-4818.

SUPPLEMENTARY INFORMATION: The
Postal Contracting Manual, which has
been incorporated by reference In the
Code of Federal Regulations (See 39
CFR 661.100) has been amended by the
jssuance of PCM Circular 81-6, Revised,
dated September 18, 1981.

In accordance with 39 CFR 601.105,
notice of these changes is hereby '
publislhed in the Federal Register and
the tect of the changes is filed with the
Director, Office of the Federal Register.
Subscribers to the basic manual will
receive these amendments from the
Postal Service. (For other availability of
the Postal Contracting Manual, sea 39
CFR 601.104.)

Explanation of these amendments to
the Postal Contracting Manual follows:

Explanation:
1-701.7 revises the definition of a

minority enterprise. The revised name,
"minority business enterprise," and
definition are being incorporated in
procurement forms as they are
reprinted. Pending such incorporation,
contracting officers must substitute the
new definition for the existing definition
in Form 7319-C.

1-706 incorporates the revised name,
"minority business enterprise," Into
required clauses. Pending revision of
other portions of the Postal Contracting
Manual, other references to "minority
enterprise" should be understood to
refer to "minority business enterprise."

12-905(a) clarifies the applicability of
the Service Contract Act to multi-year
contracts.

Use the following revised form
included in section 10 Immediately when
applicable:

Form 7336, Continuation Sheet
(5 U.S.C. 552(a), 39 U.S.C.401, 404,410,411)
W. Allen Sanders,
Associate General Counsel, GenoralLaw and
Admmnistration.
[FRDoc. 81-28101 Filed 9-30-8t a45 aml

BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION

AGENCY

40 C.FR Part 180

[PP 1E2523/R354; PH-FRL-1946-4]

Chlorpyrifos; Tolerance Established

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the combihed residues of
the insecticide chlorpyrifos and Its
metabolite in or on peppers at 1.0 part
per million (ppm). This regulation was
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requested by the Carmielit-Portnoy
Industries, Ltd Th1is regulation will
establish a maximum permissible level
for residues of the subject insecticide
and its metabolite on peppers.
EFFECTIVE DATE: Effective on: October 1,
1981.
ADDRESS: Written objections may be
submitted to the:.Hearing Clerk,
Environmental Protection Agency, Rm.
3708 (A-110), 401 M St., SW.,
Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT.
Jay S. Ellenberger, Product Manager
(PM) 12, Registration Division (TS-
767C), Office of Pesticide Programs,
Environmeital Protection Agency, Rm.
400, CM#2,1921 Jefferson Davis
Highway, Arlington, VA 22202, (703-
557-7024).
SUPPLEMENTARY INFORMATION: EPA
issued a notice published in the Federal
Register of August 19,1981 (46 FR 42088)
that Carimelit-Portnoy Industries, Ltd.,
Carmel, Israel, had submitted a
pesticide petition (PP 1E2523) to the
EPA. The petition proposed the
establishment of a tolerance for the
combined residues of the insecticide
chlorpyrifos [O,O-diethyl 0-(3,5,6-
trichloro-2-pyrdyl)phosphorothioate]
ind its metabolite 3,5,6-tnchloro-2-
pyridinol in or on the raw agricultural
commodity peppers at 0.5 part per
million (ppm].

The petitioner subsequently amended
the petition by increasing the proposed
toleiance from 0.5 ppm to 1.0 ppm.

.The data submitted in the petition and
other relevant material have been
evaluated. The toxicological data
considered in support of the tolerance
included a 2-year rat feeding/
oncogemcity study and a dog feeding
study with a no-observed-effect level
(NOEL] of 0.1 milligram (mg)/kilogram
(kg) of body weight (bw) per day; a
mouse oncogemcity study which was
negative at 15 ppm (highest dose); and a
mouse teratology studywhich was
negative at 25 mg/kg. Studies on
delayed neurotoxicity and reproduction
showed negative potential. Based on the
2-year chromo rat feeding study with an
NOEL of 0.1 mg/kg of bw/day, and
using a safety factor of 10, the -
acceptable daily intake (ADI) for
humans is 0.01 mg/kg of bw/day.

The theoretical maximum residue
contribution (TMRC) in the human diet
from this tolerance and previously
established tolerances for residues of
chlorpyrifos on a variety of raw
agricultural commodities at levels
ranging from 0.01 ppm to 1.5 ppm does
not exceed the ADL

The metabolism of chlorpyrifos is
adequately understood for this use, and

an adequate analytical method (gas
chromatography) is available for
enforcement purposes. No regulatory
actions are currently pending against the
continued registration of chlorpyrifos,
nor are there any other relevant
considerations involved in establishing
this tolerance.

The pesticide is considered useful for
the purpose for which the tolerance is
sought, and it is concluded that the
tolerance will protect the public health.
Therefore, 40 CFR Part 180 is amended
as set forth below.

As required by Executive Order 12291,
'EPA has determined that this rule is not
a "Major" rule and therefore does not
require a Regulatory Impact Analysis. In
addition, the Office of Management and
Budget (OMB) has exempted this
proposal from the OMB review
requirements of Executive Order 12291.
pursuant to section 8(b) of that Order.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L 96-.
534, 94 Stat 114, 5 U.S.C. 601-612), the
Admiistrator has determined that
regulations proposing new tolerances or
raising tolerance levels or establishing
exemptions from tolerance requirements
do not have a significant economic
impact on a substantial number of small
entities. A certification statement to this
effect was published in the Fedoral
Register of May 4,1981 (46 FR 24950).

Effective on: October 1,1981.
(Sec. 408(d)(2), 68 Stat. 51 (21 U.S.C.
346a(d](2)))

Dated. September 23,1981.
James M. Conlon,
Acting DeputyAssistant Administratorfor
Pesticide Programs.

PART 180-TOLERANCES AND
EXEMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR ON
RAW AGRICULTURAL COMMODITIES

Therefore, 40 CFR 180.342 is amended
by-alphabetically inserting the raw
agricultural commodity "peppers" to
read as follows:

§ 180.342 Chlorpyrifos; tolerances for
residues.

Peppercs 1.

[FR Doc.8i-8550 Filed 9-30-.; 8:5 am]
BILNG CODE 6560-32-M

[SW-FRL-1945-6]

40 CFR Parts 264 and 265

Financial Requirements Applicable to
Owners and Operators of Hazardous
Waste Treatment, Storage, and
Disposal Facilities; Deferral of
Effective Date

AGENCY: Environmental Protection
Agency.
ACTION: Notice of deferral of effective
date.

SUMMARY. On January 12 1981, the
Environmental Protection Agency issued
an interim final rult which established
financial requirements applicable to
owners and operators of hazardous
waste treatment, storage, and disposal
facilities. Under the financial
requirements, diwners and operators
must (1) provide financial assurance
that applicable closure and post-closuie
requirements will be met, and (2)
maintain liability coverage of certain
types and amount during the operating
life of the facilities (§§ 264.143, 264.145-
151, 265.143, and 265.145-151). On May
18,1981, the Agency deferred the
effective date for these requirements
from July 13,1981, to October 13, 1981, in
order to consider revisions to the
requirements. This notice further defers
the effective date of these requirements
from October 13,1981, to April 13,1982.
This action is being taken since the
Agency is planning to make several
amendments to the closure and post-.
closure financial requirements and is
considering whether to withdraw the
liability requirements in their entirety.
EFFECTIVEDATE: The new effective date
for the regulations covered by this
notice is April 13,1982.
FOR FURTHER INFORMATION CONTACT.
George A. Garland, Clef, Economic and
Policy Analysis Branch, Hazardous and
Industrial Waste Division,.Office of
Solid Waste (WH-565], 401 M Street,
S.W., Washington, D.C. 20460,(202J755-
9190.
SUPPLEMENTARY INFORMATION:

Deferral of Effective Date

Financial requirements applicable to
owners and operators of hazardous
waste treatment, storage, and disposal
facilities were promulgated on January
12,1981, as part of the interim final rule
amending 40 CFR Parts 264 (standards
to be applied in issuing permits) and 265
(standards for interim status facilities)
(46 FR 2802-2897). The regulations
require owners and operators of
hazardous waste management facilities
to: (1) assure closure and post-closure
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care and (2) have liability insurance.
These standards are part of the
hazardous waste regulatory program
required by the Resource Conservation
and RecoveryAct (RCRA).

Based on its analyses and comments
from the public, the Agency intends to
make several amendments to the closure
and post-closure requirements. Due to
the complexity of issues and comments
raised in response to the January 12,
1981 interi final regulations, the
Agency will not be able to promulgate
necessary amendments to those
regulations before mid-October 1981.
The Agency believes that the
amendments, which are expected to
include the addition of new financial
assurance mechanisms and
modifications of existing mechanisms,
will result in reducing the cost of
compliance with the regulation while
providing increased environmental and
public health protection.

EPA expects that the regulated
community will need up to six months to
review the amendments and to
determine and obtain the most
appropriate mechanism to comply with
the requirements.lUnder these
circumstances, EPA believes it should
defer the effective date for the closure
and post-closute requirements until
April 13,1982, and that the deferral
should be effective immediately. In light
of the present effective date of October
13,1981, the Agbncy believes that good
cause exists to make this deferral
effective immediately. It would be both
impracticable and contrary to the public
interest not to do so.

In addition, the Agency intends to
publish by mid-October 1981a proposal
to elimnnate the liability requirements.
The Agency expects that it will take
about six months to consider comments
on the proposal and reach a final
decision. Consequently, the effective
date for the liability requirements is
being similarly deferred until April 13,
1982, because owners and operators
should not be required to purchase
insurance while the Agency is
considering eliminating the -
requirements. Because the Agency
recently decided to propose the
elimination of the liability requirements,
and in light of the present October 13,
1981 effective date, the Agency believes
that good cause exists to make this
deferral effective immediately. It would
be both impracticable and contrary to,
the public interest not to do so.
Compliance With Executive Order 12291

Executive Order 12291 (46 FR 13193,
February 19,1981) requires that EPA
prepare a Regulatory Impact Analysis
for each major rule. The Order defines a

"major rule" as any regulation that'is
likely to result in:

* An annual effect on the economy of
$100 million or more;

a A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local agencies or
geographic regions; or

e Significant adverse effects on
competition, employment,- productivity,
innovation, or on the ability of United
States-based enterprises to conipete
with foreign-based enterprises in
domestic or export markets.

This action is a postponement of the
effective date of a regulation and as
such has none of the effects nofed -
above. Accordingly, EPA concludes that
this action is not a major rule under E.O.
12291. In addition, the Agency has
determined that such a postponement is
not subject to the Regultory Flexibility
Act.

This notice was submitted to the
Office of Management and Budget for
review as required by E.O. 12291.

Dated: September 24,1981.
Anne M.Gorsuch,
Admimstrator.
[FRDoc. 81-2831 Fied 9-30-M &45 am)

BILLING CODE 6560-30-M

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 281

Determination Relative to Certain Non-
Subsidized Voyages of Subsidized
Operators of Vessels

AGENCY: Maritime Administration, DOT.
ACTION: Notice of Determination by
Maritime Administrator.

SUMMARY: This notice is to inform all
operators of U.S.-fRag ships that the
Maritime Administrator has made a
determination as provided in 46 CFR
281.11-281.17 that a non-subsidized
voyage of a subsidized operator's ship
carrying single shipper full load cargoes
may be made without consent otherwise
required from another U.S.-flag operator
offering service on the route, line, or
service of the proposed non-subsidized
voyage.
EFFECTIVE DATE: October 1, 1981. -.

ADDRESS: Maritime Admiustration,
Nassif Building, 400 Seventh.StreetSW.
Washington, D.C. 20590.
FOR FURTHER INFORMATION CONTACT:
Mr. William B. Ebersold, Director, Office
of Trade Studies and Statistics, Main
Conmerce Building, Washington, D.C.
20230. (202) 377-4758.

SUPPLEMENTARY INFORMATION: Under 40
CFR Part 281, procedures are described
fofa-subsidized operator to obtain
authorization for a non-subsidized
voyage in §§ 281.11 through 281.17.
Among those procedures is the
requirement contained in § 281.11(d) to
obtain the consent of any other U.S.-flag
operator offering service on tie route,
line, or service of the proposed non-
subsidized voyage.

Part 281 was properly promulgated
under section 204(b) of the Merchant
Marine Act, 1936, as amended, and has
not been repealed. The elimination of
subsidy recapture provisions from the
Act in 1970 did not eliminate all
rationale for Part 281. Controls are
exercised over non-subsidized
operations to ensure that the continuity
and quality of subsidized operations will
not be adversely affected. Such controls
are also intended to safeguard against
improper competitive practices and to
prevent operations prejudicial to the
purposes and policy of the Act. There Is
thus a need to strike a balance between
operating flexibility for the subsidized
operator and adverse impact on other
U.S.-flag operators.

However, notwithstanding the
continuing need for controls, there are
certain situations in which it is not
considered necessary to require the
consent of other U.S.-flag operators,
Accordingly, as provided In 40 CFR
281.11(d), the Maritime Administrator
has determined the following exceptions
to the consent requirements contained in
that section.

1. When the non-subsidized voyage Is
to be made by a vessel not covered by
an operating-differential sutldy
agreement, the consent requirement will
not be applicable and prior approval
will not be required for a voyage
carrying a full shipload of bulk or
bagged agricultural commodities or
fertilizers subject to the cargo
preference laws ,of the United States; or
any full cargo of other commodities
when there is only a single shipper and
the vessel is not operated as a common
carrier.

2. When the non-subsidized voyage is
to be made by a vessel Included In an
operating-differential subsidy
agreement, the consent requirement will
not be applicable but prior approval will
be required for the types of voyages
described above.
(Catalog of Federal Domestic Assistance
Program No. 11.504 Operating-Differential
Subsidies (ODS))

By Order of the Acting Maritime
Administrator.
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Dated: September 23.1981.
Robert J. Patton, Jr.,
Secretary.
[FR Dor. 81-8679 Filed 9-30-M: &-45 am]

BILLING CODE 3510-15-M

FEDERAL MARITIME COMMISSION

46 CFR Part 510

[Genera[Order 4, Revised; Docket 80-131

Licensing of Independent Ocean
Freight-Forwarders

AGENCY. Federal Maritime Commission.
ACTION" Clarification of Stay of Final
Rule.

SUMMARY: The.Commission's final rules
m this proceeding provided m 46 CFR
510.320) that the waiver or reduction of
forwarding fees was prohibited. The
Commssio n subsequently determined to
consider further the proper treatment of
such-fees when applied to shipments for
relief agencies or charitable
organizations, and to stay the provision
pending final resolution of the matter.
This document clarifies that the stay is
limited to the rule only as it pertains to
reliefagencies orcharitable
organizations.
DATE: The stay is effective.September 3.
1981.
FOR FURTHERINFORMATION CONTACT.
Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
NW, -Washington. D.C. 20573 (202) 523-
5725.
SUPPLEMENTARY INFORMATION: The
Confmission published final rules in this
proceeding May 1,1981 [46 FR 24565).
These rules contain a provision which
prohibits the waiver or reduction of
forwarding fees (46 CFR 51032(j)). The
Commission subsequently determined to
further consider thisprovision as it
applied to shipments for relief agencies
and charitable organizations and
determined to stay the provision
pendingfinalresolution of the matter.
The order effectuating the slay was
published September 14, 1981 (46 FR
45612). The language of that order
indicates that the entirety of 46 CFR
510.32W) is stayed. This clarifies that the
stay is limited to circumstances
involving relief-agencies or 9haritable
organizations.

Therefore, it is ordered. That the
effect of § 510.320j) of Title 46 CFR is
stayed to the extent that it would
prohibit waiver or reduction of
forwarding fees for relief agencies or
charitable organizations, pending final
resolution of the matter.

By the Commission.
Joseph C. Polkng,
Assistant Secretory.
[FR Doc. eal-riM Filed S-3-8 f: 845 aml
BILLING CODE 6730-01-li

46 CFR Part 524

[General Order 23, Rev. Docket 81-61

Exemption of Certain Agreements
From the Requirements of Section 15,
Shipping Act, 1916

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: This exempts agreements
which relate to routine administrative or
housekeeping matters from the filing and
approval requirements of section 15 of
the Shipping Act, 1916. These
agreements have previously been
routinely approved and appear to have
little or no anticompetitive potential.
Exemption should lessen the regulatory
burden on ocean carriers and encourage
the formation of agreements involving
routine housekeeping or admunstrative
matters which should promote
efficiencies and economies in operation
for such carriers.
DATE: Effective November 2.1981.
FOR FURTHER INFORMATiON CONTACT.
Francis C. Hurney, Secretary. Federal

-Maritime Coinussion, 1100 L Street,
NW., Washington, D.C. 20573, (202) 523-
5725.
SUPPLEMENTARY INFORMATION: Section
35 of the Shipping Act, 1916 (the Act) (46
U.S.C. 833a) provides that the.
Commission, upon application or on its
own motion. may by order or rule
exdmpt for the future any class of
agreements between persons subject to
the Act, or any specified activity of such
persons from any requirement of the
Act, where it finds that such exemption
will not substantially impair effective
regulation by the Commission, be
unjustly discriminatory, or be
detrimental to commerce.

The Commission previously gave
notice (46 FR 10178) that it proposed to
amend 46 CFR Part 524 to exempt
certain agreements from the filing and
approval requirements of section 15 of
the Act (46 U.S.C. 814). The agreements
-proposed to be exempted involve non-
substantive routine housekeeping or
administrative matters. Specifically, this
type of agreement- (1) Reflects changes
m the name of a port or country
currently served; (2) substitutes officers
and/or committee assignments or (3)
relates to the procurement, maintenance
and sharing of office facilities.

furnishings, equipment, supplies and
personnel.

Eight responses to the proposed
rulemaking were filed on behalf of 31
conferences/rate agreements, one
discussion agreement and one
independent carrier. All but one
commentator support the rule as
proposed or with modifications.

Two commentators suggest that the
rule's reference to "committie
assignments" Is unclear and that it
should refer to "establishment of
committees." The Commission believes
the reference to "committee
assignments" can be modified to remove
any confusion, and this has been
accomplished in the final rule.
Furthermore, the establishment of a
committee by the members of an
agreement should be allowed under the
rule. Accordingly, the rule has been
revised to so allow.

Uncertainty has also been expressed
as to whether exempted nonsubstantive
provisions must be included in the basic
agreement of a conference and filed
with the Commission before such

-provisions may be carried out, and, if so,
whether they must be designated in
some manner to indicate they have been
filed for informational purposes only.
The Commrsson does not believe that
such provisions need a special
designation to.indicate they have been
filed for informational purposes. Section
524.3 provides that an informational
filing must be made within 30 days of
the effective date of the provisions.

The U.S.-Flag Far East Discussion
Agreement participants contend that
potential adverse effects in the form of
undue risks of antitrust exposure
outweight any benefits of the proposed
exemption. For example, they believe it
conceivable that even the exchange of
information relating to the sharing of
office facilities may give rise to a claim
by certainparties of a restraint of trade.
They view the filing option as
unrealistic and one that would rarely be
exercised. This result is anticipated
because the U.S.-flag carriers in the
several U.S./Far East conferences are
pIinority members, and the majority
foreign-flag members may be less
concerned about the potential -
application of U.S. antitrust laws and
thus would not vote to file the
agreements for the optional approval
provided. The Commission is, therefore,
urged to continue to require the filing
and approval of such agreements and
adopt a simplified processing procedure
so that they can be handled under
delegated authority or approved by
notation.

48199
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The concern expressed by the U.S.-
Flag Far East Discussion Agreement
iarties does not, in the Comnussion's
opinion, establish a justifiable basis or
regulatory need for continued
Commission approval of arrangements
with de mnimus anticompetitive
impact.1 Moreover, it is unlikely that
coordinated activity under such
agreements will result in violations of
the antitrust 'laws. However, if problems
arise because of the filing option, this
should be brought to the Commission's
attention for such further action as may
be warranted.

Pursuant to a commentator's
suggestion, the Commission will amend
Item 3 of the final rule to include
provisions for the allocation and
,assessment of costs and the
adminstration and management
activities incidential to agreements
providing for the procurement,
maintenance or shanng of office
facilities, furmshings, equipment and
personnel, including employees and
contractors.

Certain other suggestions regarding
amendments which should also be
defined as non-substantive agreements
(for example, those involving a change
in the name of an agreement or in the
names of parties to an agreement, -
corrections to typographical and
grammatical errors, renumbering and
relettering of articles and subarticles of
agreements, changes in the tables of
contents of agreements or changes in the
names and/or numbers of any other
section 15 agreements or designated
provisions thereof referred to in an
agreement and chaliges in the date or
amendment number contained in
agreements) have been added to the
rule.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), the
Commission certifies that the proposed
rulemaking will not have a significant
economic impact on a substantial
number of small entities. The proposed
exemption will not-impose any reporting
or record-keeping requirements which
might result in a compliance or reporting
burden on small entities. The exemption
will primarily benefit carriers. The
shipping public, some of whom fall
within the definition of small entities,
may enjoy a secondary-benefit from this
exemption, but it is not foreseen that
this benefit will amount to a "significant
economic impact," within the meaning
of 5 U.S.C. 605(b).

'The filing of such agreements will remain
optional under the current rule (46 CFR 524.7).

PART 524-EXEMPTION OF CERTAIN
AGREEMENTS FROM THE
REQUIREMENTS OF SECTION 15,
SHIPPING ACT, 1916

Therefore; pursuant to sections 15, 35
and 43 of the Shipping Act, 1916 (46
U.S.C. 814, 833a and 841a) and 5 U.S.C.
553, 46 CFR Part 524 is amended by
adding a new paragraph (d) to § 524.2
Definitions, as follows:

§ 524.2 Definitions.

(d) A non-substantive agreement is an
agreement between common carriers by
water acting individually or through
approved agreements which:

(1] Reflects changes in the name of
any geographic locality stated therein,

-the name of the agreement or the name
of a party to the agreement, the names
and/or numbers of any other section 15
agreement, or designated provisions
thereof referred to in an agreement, the
table of contents of an agreement, the
date or amendment number through
which agreements state they have been
reprinted to incorporate prior revisions
thereto or which corrects typographical
and grammatical errors in the text 6f the
agreement, renumbers or reletters
articles or subarticles of agreements and
references thereto in the text,

(2) Reflects changes in the titles or
persons or committees designated
therein or transfers the functions of such
persons or committees to other
designated persons or committees or
which merely establishes a committee,
or

(3] Concerns the procurement,
maintenance, or sharing of office
facilities, furnshings, equipment,
supplies and personnel, including
employees and contractors, the
allocation and assessment of the costs
thereof, or the provisions for the "
adnuustration and management of such
agreements by duly appointed
individuals.

Section 524.3 would be amended by
adding the following proviso at the end
of the existing section which reads:

§ 524.3 Exemption of agreements.
, * * And provided further, That a

nonsubstantive agreement which
modifies an agreement which is subject
to the requirements of section 15 shall
be filed with the Commission for
informational purposes only within 30
days of its effective date.

By the Commission.
Joseph C. Polking,
Assistant Secretary.
[FR Doc. 81-28034 Filed 9-30-81: &45 am)

BILLNG CODE 673G:.01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No. 81-282; RM-3767]

FM Broadcast Station in Sonora,
California; Changes Made In Table of
Assignments

AGENCY: Federal'Communications
Commission.
ACTION: Final rule.

SUMMARY! Action taken herein assigns
FM Channel 228A to Sonora, California,
in response to a petition filed by Donald
E. and Sylvia B. Leutz. The assignment
could provide Sonora with a second FM
service.
DATE: Effective November 23, 1981,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554
FOR FURTHER INFORMATION CONTACT:
Nancy V- Joyner, Broadcast Bureau,
(202] 632-7792
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Sonora, California);
report and order (Proceeding
Terminated).

Adopted: September 17, 1881.
Released: September 24, 1981.
By the Acting Chief, Policy and Rules

Division.
1. The Commission has under

consideration a Notice of Proposed Rule
Making, 46 FR 25489,.published May 7,
1981, proposing the assignment of FM
Channel 228A to Sonora, California, as
that community's second FM
assignment, in response to a petition
filed by Donald E. and Sylvia B. Leutz
("petitioner"). Portugese American
Communications Cprporation
("PACC"),, filed comments in
opposition to the proposal. Petitioor
filed supporting comments in which it
reaffirmed its intent to apply for the
channel, if assigned. PACC and
petitioner filed reply comments.

2. Sonora (population 3,239),' in
Tuolumne County (population 33,920),
the Sonora Division (population
16,996), is located approximately 184
kilometers (115 miles) east of San
Francisco, California.
It is currently served locally by Stations
KVML(AM) and KROG(FM) (channel
224A).

tPACC is the licensee of Stations K'JML and
KROG(FMI, Sonora, California,

2 Population figures are extracted from the 1080
U.S. Census.
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3. In its opposition comments, PACC
states that the petitioner has failed to
show that the needs of Sonora are not
being met by current services.- Further, it
claims that Sonora lies within the

.primary service area of a third station
and, therefore, that the amount of
quality broadcast service received by
the Sonora area is greater than
petitioner suggestsPACC claims that
Sonora is well served by broadcast and
pnnt media, and that any FM
assignment m this area should be made
instead to Angels Camp (listed inthe
1980 Census as Angels) (population
2,302). Furthermore, PACC contends that
contrary to petitioner's claim that
Sonora receives primary broadcast
service only from Stations KVML and
KROG, uniquely favorable propagation
characteristics prevail in the Sap
Joaquin Valley resulting in communities
such as Sonora receiving actual primary
service from stations normally beyond
such range. Additionally, it states that
Sonoralies within the predicted 60 dBu
contour of Station KWLF Oakdale.
These services,itis claimed, are
supplemented by one local newspaper
and by a special news section of a
Modesto paper devoted to ths San
Joaquin-Tuohnne area.

4. It further claims that petitioner has
failed to meet certain criteria as set
forth in the 1967 Polcy Statement to
GovernBequests forAdditional FM
Assignments, 8 F.C.C. 2d 79, namely, a
convincing showing ofneed to a
community of less than 10,000 and an
outline of communities which may suffer
preclusion as a result of the proposed
assignment. It suggests that any new
assignment in the area should be made
to Angels Camp since am assignment to
Sonora would preclude that community
from obtaining any local aural service.

5-Inits reply comments, petitioner
asserts that a-second FM channel
assignment to Sonora would serve not
only the Sonora Division, but also an
additional 16,034 persons residing in the
adjacent Twain Harte, Tuolumne and
Groveland Divisions. Petitioner states
that while its population is small,3 it is
the economic hub of the area, as well as
the seat of county governmenL Its
accegsible location at the.intersection of
two state highways is one of the reasons
for Sanora's continued economc
growth, according to petitioner.

6. Further, petitioner states that an
additional FM station in Sonora would
serve a potential 5,637 persons residing

'Based on 1980 US. Census data. Sonora's
population has increased 4.3% over the past decade.
while that of Tuolumne County showed a gain of
34.6%.

in the Angels Division of Calaveras
County.

7 Petitioner contends that while it can
receive signals froin other stations in the
region, they do not serve the local needs
and interests of Sonora. As to PACC's
allegation that Sonora lies within the
predicted 60 dBu contour of KWLF,
Oakdale, petitioner states that a
construction permit was granted in 1979,
yet construction of that station has yet
to commence.

8. Petitioner also states that since the
existing Sonora stations (KVML and
KROG) are co-owned, and their
community affairs programs are
duplicated, these stations effectively
constitute a single aural service for local
news and information. Likewise it
disputes the claim of more than one
source of local print media in Tuolumne
County. Petitioner states that the San
Joaqum/Tuolumne news section of the
Modesto paper is not a source of local
news as such, and that the paper is
edited in Modesto, a distance of more
than 50 miles from Sonora.

9. Our-Notice pointed out that
petitioner had indicated that the
assignment of Channel 228A to Sonora
would cause preclusion on Channels
227, 228A and 230. We requested therein
that petitioner supply i.s with
information listing those communities
within the precluded areas having
populations exceeding 1,000, which have
no FM assignments, and state whether
alternate FM channels are available to
them. In response, petitioner advises
that the communities of Groveland (1970
population 884],"Jamestown (not listed).
Columbia (not listed), Tuolumne (1970
population 1,365), Twain Harte (1970
population 1,484) and Mi-Wuk Village
(not listed) would sustain preclusion as
aresult of the proposed assignment to
Sonora, and notes that no alternate
channels are available.

10. With respect to the precluded
communities ofJamestown, Tuolumne,
Twain Harte and Columbia, it is noted
that all of these communities are within
10 miles of Sonora. Therefore, an
application could be filed for use at any
of those communities if assigned to
Sonora in accordance with § 73.203(b) of
the Commission's Rules. None of these
places are large enough, however, to
warrant our reserving a channel there
for future use at the expense of another
city where demand is present. As for
Angels Camnp (located 10.1 miles fropi
Sonora), § 73.203(b) would permit use of

'Recent population figures are not available for
the precluded communities since they are not
incorporated, and therefore not listed In the
preliminary 1980 Census.

the channel at Angels Camp since we do
permit rounding off. See § 73.208(c)(5).
Even without this availability, the
preclusion impact to Angels Camp
would not be considered substantial
enough to justify denial of the provision
of a second FM service to Sonora. See
Effingham, Illinois, 48 R.R. 2d 165 (1980].

11. As to PACC's suggestion that any
assignment in the.area should be made
to Angels Camp instead of to Sonora,
we do not have a commitment from any
party that the channel would be put to
use at Angels Camp. In addition,
petitioner's response that Angels Camp
was not listed as a precluded
community in the petition since the use
of Channel 228A there was already
precluded by the assignment of that
channel to Roseville, California.
complies with acceptable procedures for
preclusion studies.

12. As the PACC's contention that we
have ignored our Policy Statement of
1967, this case follows a policy trend
established several years ago m which
the efficiency of a proposed assignment
is evaluated by placing greater weight
than we have in the past on the location
where dimand is present. See, e.g., El
Dorad, Ark., Docket 78-143,
Memorandum Opinion and Order
adopted March 16,1981, Mimeo No.
08208, and cases cited therdin; see also
Effingham, Ill. supra. While many of
these cases involve the Commission's
population criteria, the situation is even
more compelling here where the
additional assignment would not exceed
the total which we believe is reasonable
for a community under 50,000
population.

13. It appears that the undertone of
PACC's comments indicate a concern of
possible economic impact the proposed
assignment could have on its operations.
If this is so, that is a matter which could
be raised at the application stage where
It would befeasible to investigate and
consider the merits of various
allegations, rather than at the
assignment level. See Beaverton.
Afichigan, 44 R.R. 2d 55 (Broadcast
Bureau, 19781.

14. Accordingly, since the preclusion
impact affects communities for which
the chanel is available under the 10-
mile rule or not otherwise significant
and since the assignment will provide a
second local Fl broadcast voice to
serve the local needs, we believe that
the public interest would be served by
allocating Channel 228A to Sonora,
California.

15. In view of the foregoing and
pursuant to the authority contained in
Sections 4(i), 5(d)(1), 303(g) and (r) and
307(b) of the Communications Act of

48201



48202 Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

1934, as amended, and § 0.281 of the
Commission's Rules, it is ordered, that
effective November 24, 1981, the FM
Table of Assignments, § 73.202(b) of the
Rules, is amended with regard to the
following community:

city !Channel No.

Sonora. Calif .. _........ ........................ .. 224A, 228A

-16. It is further ordered, That this
proceeding is terminated.

17. For further information concerning
the above, contact Nancy 'V Joyner,
Broadcast Bureau, (202) 632-7792.
(Secs. 4, 303,48 stat., as amended, 1066,1082;
47 U.S.C. 154, 303)
Federal Communications Comnussion.
Martin Blumenthal,
Acting Chief, Policy ondRules Division,
Broadcast Bureau.

[FR Doc. 81-28384 Filed 9-30-81; 8:45 am]

BILNG CODE 67f2-01-M

47 CFR Part 73

[BC Docket No. 81-334; RM-3750]

FM Broadcast Station in Atoka,
Oklahoma; Changes Made In Table of
Assignments
AGENCY: Federal Communications

Commission.

ACTION: Final rule.

SUMMARY: Action herein assigns FM
Channel 276A to Atoka, Oklahoma, m
response to a petition filed by M. J.
Chase, The assignment could provide
Atoka: with a first local FM service.
DATE: Effective November 23, 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Nancy V Joyner, Broadcast Bureau,
(202) 632-7792.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Atoka, Oklahoma);
Report and order (Proceeding
Terminated).

Adopted: September 17, 1981.
Released: September 23, 1981.
By the Acting Chief, Policy and Rules

Division.
1. The Commission has before it for

consideration a Notice of Proposed Rule
Making, 46 FR 27728, published May 21,
1981, in response to a petition filed by
M. J. Chase ("petitioner"), proposing the
assignment of FM Channel 276A to

Atoka, Oklahoma, as that Community's
first FM assignment. Supporting
comments were filed by petitioner in
which she reaffirmed her nitent to file
for the channel, if assigned. No
oppositions to the proposal were -

received.
2. Atoka (population 3,346), in Atoka

County (population 10,972), is located
approximately 176 kilometers (110 miles)
southeast of Oklahoma City, Oklahoma.
It is currently served by daytime-only'
AM Station KEOR. Channel 276A could
be assigned to Atoka in compliance with
the minimum distance separation
requirements of.§ 73.207 of the
Comussion's Rules.

3. In support of her proposal,
petitioner submitted information with
respect to Atoka which is persuasive as
to its need for a first FM channel
assignment.

4. We believe that the public interest
would be served by, the assignment of
Channel 276A to Atoka, Oklahoma. An
interest has been shown for its use, and
such an assignment would provide the
community with an FM station which
could render a first fulltime local aural
broadcast service.

5. Authority for the adoption of the
amendment contained herein appears in
Sections 4(i), 5(d)(1), 303(g) and (r) and
307(b) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission's Rules.

6. Accordingly, it is ordered, That
effective November 23, 1981, § 73.202(b)
of the Commission's RUles, the FM
Table of Assignments, is amended with
regard to the following community:

City . Channel No.

Atoka. Oklahoma-.............. 276A

7 It is further ordered, That this
proceeding is terminated.

8. For further information concerning
the above, contact Nancy V Joyner,
Broadcast Bureau, (202) 632-7792.
(Secs. 4. 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)
Federal Communications Commission.
Martin Blumenthal,
Acting Chief Policy andRules Division,
Broadcast Bureau.
[FR Do. 81-28383 Find 9--30-81; 8:45 am]
BILUNG CODE 6712-01-M

'Population figures are taken from the 1980 U.S.
Census.

47 CFR Part 73
[BC Docket No. 80-50; RM-31831

FM Broadcast Station Coeur D'Alene,
Idaho; Changes Made In Table of
Assignments
AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This action assigns a second
Class A FM channel to Coeur D'Alene,
Idaho. In doing so, two proposed plans
involving Class C channels were
rejected. The proceeding was Initiatod
by Coeur Broadcasting, Inc,
DATE: Effective November 24, 1081,
ADDRESS: Federal Communications
Commssion, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Coeur D'Alene,
Idaho); Report and order (Proceeding
Terminated).

Adopted: September 18, 1901.
Released: September 25, 1981.

By the Chief, Policy and Rules
Division:

1. The Commission has before it the
Notice of Proposed Rule Making, 45 FR
12451, published February 26, 1980,
which proposed three assignment plans
to add a second FM channel to Coeur
D'Alene, Idaho. One plan involved shifts
in existing assignments at Libby,
Montana, at Colfax, Washington, and at
Orofimo, Idaho.' Comments were
received from petitioner, Coeur
Broadcasting, Inc.,, 4-K Radio, Inc,,
licensee of Station KLER-FM, Orofino,
Idaho; Idaho Broadcasting Co., licensee
of Station KIOB(FM), Coeur D'Alene,
Idaho, Spokane Public Radio, licensee of
Station KPBX(FM), Spokane,
Washington; and KGVO Broadcasters,
Inc., proponent for the assignment of a
Class C channel for Missoula, Montana,
m BC Docket No. 80-180.2

This proposal also necessitated frequency
changes for two Spokane noncommercial stations
as well in order to avoid the potential for IF
interference. ThisIs discussed further below.
However, because noncommercial FM assignments
are not listed in the Table of Assignments, no
proposed rule amendment was needed In this
regard.
2 The distance between Missoula and Coeur

D'Alena Is approximately 227 kilometers (142 miles)
and the required distance for first adjacent channel
Class C assignments, as In two of the proposed
plans for Coeur D'Alene, Is 240 kilometers (150
miles). However, In view of the action taken herein,

Continued
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2. Coeur D'Alene with a population of
20,054,3 is the seat of Kootenai County
(population 59,770), and is located in the
narrow; northern tip of Idaho, near its
western border with Washington. It is 51
kilometers (32 miles) east of Spokane,
Washington, and 420 kilometers (260
miles) east of Seattle, Washington.
Present aural services licensed to Coeur
D'Alene are fuiltime AM Station KVNI
and Class A FM Station KIOB.

3. The Notfce set forth three
assignment plans for Coeur D'Alene.
First, we proposed to assign two Class C
channels which involved upgrading
Station KIOB (Channel 276A) to Class C
status. Three substitutions of Class A
channels, at Orofino, Idaho, at Libby,
Montana, and at Colfax, Washington,
were also necessary. The basis for
assigniig Class C channels to this
community was the showing of
considerable first and second FM and
aural s~rvice to outlying areas which
were demonstrating signficant growth.

. Two Class C channels were proposed to
avoid intermixture, particularly since
Station KIOB had just recently
commenced operations: Only one Class
C channel (Channel 270) however could
utilize a transmitter location in or near
to Coeur D'Alene. The closest site for
another Class C assignment was 61
kilometers (39 miles) on Channel 291.
Therefore we indicated that should the
distant site restriction prove
unsatisfactory or should Station KIOB
not desire to avail itself of a Class C
facility, one Class C channel might be
assigned (Plan II). As in Plan I, three
Class A channel substitutions would be
necessary. Finally, we left open the
option of assigning a'second Class A
channel to Coeur D'Alene since it
seemed no unlikely that the first two
plans may prove too problematic (Plan
Il. No other channel assignments

would be affected by the second Class
A channel "drop-in."

4. Anumber of submissions were filed
in iesponse to the three plans proposed
in the Notice. 4-K Radio, Inc., licensee
of Station KLER-FM, Channel 237A, in
Orofino, Idaho, filed a pleading in which
it waived its right to a hearing regarding
Plan I which proposed to change its
channel. It argued instead that if
Channel 276A could be reassigned from
Coeur D'Alene to Colfax, then the need
to change Orofino's 237A assignment
would be eliminated. Plan II, it argued,
could also be modified to place either
Channel 237A or Channel 276A in
Colfax with appropriate site

it was not necessary to consolidate the two
proceedings.

3All population filures are taken from the 1980
U.S. Census.

restrictions.4 As to Plan III, KLER-FM
.notes that by placing a site restriction
on-Channel 272A in Colfax, Channel
272A could also be assigned to Coeur

L D'Alene. Alternatively it is suggested
that Channel 237A or Channel 276A
could be substituted, with a site
restriction, for Channel 272A in Colfax.

5. Coeur Broadcasting, Inc., the
petitioner, provided a list of channels
available to precluded communities as
requested. It also submitted that
Channel 291 would be an unacceptable
assignment to Coeur D'Alene, as the site
restriction would place it beyond two
mountain ranges thus causing severe
shadowing. From such a restricted site
(39 miles), petitioner insists there Is no
possibility of 70 dBu coverage to Coeur
D'Alene. Petitioner further noted that
the site for Station KIOB-FM, which is
in i valley floor, would provide very
poor coverage as a Class C facility thus
removing the rationale for assigning a
Class C channel. For the same reason,
other possible Class C assignments,
each needing greater site restrictions,
are also unusable. Petitioner further
states that it is undecided about
whether it would accept a Class A
amsignment should the third plan be
adopted, however, it does fully endorse
Plan ILs

6. Another party filing comments is
Idaho Broadcasting to., the licensee of
Station KIOB-FM (Channel 276A), in
Coeur D'Alene, stating that it would
accept upgrading to Channel 270, that it
would share the costs of reimbursement
for the related changes under Plan I, and
further that Channel 276A could be
reassigned to Colfax under Plan I in lieu
of Channel 272A or 237A.6

7 We believe it has been adequately
shown that Coeur D'Alene, Idaho, merits
a second FM assignment. As to the first
proposed plan, it appears that due to
site restrictions and surrounding terrain
any Class C channel other than 270
would cause severe shadowing and thus
is of no interest to petitioner or any
other party. Therefore we have
dismissed Plan I from further
consideration having been convinced

4 The Bureau's study Indicates that a site
restriction of BS kilometers (5.3 miles) northwest Is
required for Channel 237A In Colfax. to avoid short
spacing to Channel 237A In Orollno. licensed to
Station MLER-FM.

5 In addition to its comments petitioner filed a
reply pleading expressing Its continued support for
Plan II and lack of objection to thq comments of
Pend Orellle and 4-K Radio.

•Pend Oreille Valley Broadcasting filed a petition
for the assignment of Channel 285A to Newport.
Washington (BC Docket No. 81-332). and, as such.
in Its comments submitted In the Coeur D'Alene
proceeding, opposed any plan that would Interfere
with It. Nothing In that proposal however, affects
any of the proposals In Plans L II or II or vice versa.

that no other Class C channel is
available for Coeur D'Alene. The second
plan involves an intermixture of
channels in Coeur D'Alene. We have
consistently refused to intermix a Class
C channel with an existing Class A
station in this type of situtation except
In two types of situations: (1) The Class
A station were upgraded to the Class C
channel and there was an interest in
utilizing the vacated Class A frequency
by some party; 7 or (2) the need for a
Class C assignment based on a showing
of substantial new service to unserved
and underserved areas was
demonstrated.8 As to'the first example,
Idaho Broadcasting appears willing to
switch to a Class C facility if it were
reimbursed for the change in frequency,
as proposed. We have no reason to
believe it is otherwise willing to upgrade
on Its own. We also lack an expression
of willingness in this regard from
petitioner to the effect that it wouldbe
willing to occupy the vacated Class A
frequency. In fact, petitioner stated it
was undecided whether it would apply
for a Class A channel under Plan III
which proposed two Class A channels
for Coeur D'Alene. We feel it is more
unlikely that petitioner would be willing
to apply for a Class A channel at Coeur
D'Alene if it were to be faced with an
intermixture situation. But even more
important from a public interest
standpoint, there is little to be gained
from a Class C channel assignment. Due
to the mountainous terrain, a Class C
station's signal would carry a relatively
short distance from Station KIOB's
present site in the valley where Coeur
D'Alene is located and surrounded by
mountains. Thus outlying areas in need
of service, could not be reached, just as
none of the proposed Class C channels
in Plan I or II operating from distant
transmitter sites of 39 miles and beyond
could reach into the Coeur D'Alene
valley area. Similarly, a Class C station
utilizing petitioners proposed site at
Mica Peak with 5 kW at 2,200 feet
approximately 10.5 miles southwest of
Coeur D'Alene, according to our staff
study, would not provide any first FM or
aural service and would not likely
provide any second FM or aural service.
Rather such a location would provide an
excellent signal to Spokane, only 20
miles west, and which is in line of sight
from Mica Peak. This fact may have
raised Berwn vc concerns were we to

t See. Rome. N'w' York. 42 RR 2d 618 (1978).
S Fayetti'lle. Nodh CaroE=a. 43 FR. 36104 (1979]_
9 The Benw'ck Issue Involves a situation where a

proposed transmitter location is so close to a larger
market as to raise questions of the petitioner's true
Intent. See CommunicaiowsInvestment Coi. 48 RR
d 121 1 D.C. Cir. 1931).
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consider that proposal. Therefore we
find that not only do we lack the
willingness of Idaho Broadcasting to
upgrade without reimbursement and of
petitioner to be the "victim" of an
intermixture result by seeking t6 occupy
the vacated Class A channel, but, we
lack the showing justifying a Class C
channel for. Coeur D'Alene.

8. On the other hand, pursuant to Plan
III, we have no difficulty m finding a
need for a second Class A channel
assignment to Coeur D'Alene based on
its size and lack of local service. While
we do not have the unqualified
expression of interest m applying for the
channel that we normally require, we
believe the assignment is nonetheless
justified and hopefully the channelwill
be applied for in the near future.1 0

9. Canadian concurrence in the
assignment of Channel 272A: to Coeur
D'Alene has been obtained.

10. Accordingly, pursuant to authority
contained m Sections 4(i), 5Cd)(1), 303(g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §0.281 of the
Commission's Rules, IT IS ORDERED,
That effective November 24,1981, the
FM Table of Assignments (Section.
73.202(b) of the Rules) is amended with
respect to the communities listed below:

Qty Channel No.

Coeur D'Alene, Idaho .. ........ 272A, 276A

11, It is further ordered, That this
proceeding IS TERMINATED.

12. For further information concerning
this proceeding, contact Mark N. Lipp,
(202) 632-7792.
(Secs. 4, 303, 48 stat, as amended, 1069,1082;
47 U.S.C. 154, 203)
Federal Communications Commission.
Martin Blumenthal,
Acting Chief, Policy and Rules Division,
Broadcast Bureau.
[FR Doc. 81-28387 Filed 9-30-81: 8:45 am)
BILLING coDE 6712-o-M

47 CFR Part 73

[SC Docket No. 81-102; RM-3783]

FM Broadcast Station in Fort Worth
and Palestine, Texas; Changes Made in
Table of Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

10 In assigning Channel 272A to Coeur D'Alene,

we note that a site restriction of 3.6 miles south on
Channel 272A at Colfax, Washington, is necessary.

SUMMARY: This action substitutes
Channel 231 for Channel 230 at Fort
Worth, Texas; substitutes Channel 244A
for Channel 232A at Palestine, Texas,
and modifies the licenses accordingly, m,
response to a petition filed by Latin
American Broadcasting Company.
DATE: Effective November 23, 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.
SUPPLEMENTARY INFORMATION:
In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Statibns. (Fort Worth and
Palestine, Texas); Report and Order
(Proceeding Terminated).

Adopted: September 17, 1981.
Released: September 24,1981.

By the Acting Cuef, Policy and Rules
Division:

1. The Commission has under
consideration a Notice of Proposed Rule
Making, 46 FR 15186, published May 4,
1981, proposing the substitution of
Channel 231 for Channel .230 at Fort
Worth and the substitution of Channel
244A for Channel 232A at Palestine,
Texas, in response to a petition filed by
Latin American Broadcasting Company
("petitioner"), licensee of Station
KESS(FM), Fort Worth, Texas (Channel
230). The Notice also proposed
modification of the licenses to specify
the newly assigned channels. Comments
supporting the petition were filed by the
petitioner, by.Vista Broadcasting
Company, Inc:, licensee of Station KLIS
(FM), Palestine, Texas (Ch. 232A), and
by Service Broadcasting Corporation,
licensee'of Station KKDA(FM], Dallas,
Texas (Ch. 283).

2. In comments, petitioner
incorporated by reference the
information contained in the Notice,
noting the benefits that could be derived
from the proposed substitution of
channels at Fort Worth and Palestine.
To recapitulate, those benefits include
moving to a site-which will permit
Station KESS to provide a better signal
to the Spanish speaking population in
the Dallas-Fort Worth area. Petitioner
restated its willingness to reimburse
Station KLIS (FM) for changes
associated with its own channel change.

3. Vista in comments, restated its
support of the proposal to modify its
license from Channel 232A to Channel
244A. Service Broadcasting also filed
supporting comments, asserting that the
proposal, if adopted, would also permit
relocation of its own transmitter site,
thereby improvnig coverage to the black
community of Dallas. Service restated

its earlier commitment to share in the
expenses of the KLIS(FM) channel
change.

4. In the Notice, we stated that the
substitution of Channel 231 for Channel
230 would reduce preclusion on
Channels 228, 229 and 230, and woula
cause no new preclusion on Channels
231, 233 and 234. We also stated that
new preclusion would occur, however,
on Channel 232A in the Waco-Gateavillo
Marlin areai As directed by the Notice,
the petitioner submitted information.
indicating that the following channels
are available for assignment to the
precluded communities: Channels 221A
and 289 to Marlin; Channels 221A, 209A
and 289 to Waco, and Channels 269A,
289 and 290 to Gatesville.

5. We have determined that the public
interest would be served by the
substitution of channels, as proposed in
the Notice, inasmuch as the substitution
of Channel 231 for Channel 230 at Fort
Worth would enable better broadcast
service to a substantial Spanish
speaking population in the area. It
would also allow Station KKDA to
relocate and provide better service to its
listeners. The above proposal requires
the substitution of Channel 244A for
Channel 232A (Station KLIS (FM)),
Palestine, Texas. Based on the benefits
that could be derived by the proposed
substitution of channels, we shall
substitute Channel 230 for Channel 231
at Fort Worth, Channel 244A for
Channel 232A at Palestine and modify
the licenses of FM Stations KESS and
KLIS to specify the newly assigned
channels.

6. Accordingly, it is ordered, That
effective November 3, 1981, the FM
Table of Assignments,, § 73.202(b) of the
Commission's Rules, IS AMENDED with
respect to the following communities:

City-Channel No.
Fort Worth, Texas--231,242, 24 ,258, 271,

298
Palestine, Texas-244A, 252A

1

7 IT IS FURTHR ORDERED, pursuant
to the authority contained In section 316
of the Communications Act of 1934, as
amended, the license of Station KESS
(FM), Fort Worth, Texas, IS MODIFIED
to specify operation on Channel 231,
subject to the following provisions:

(a) At least 30 days before operating
on Channel 231, the licensee shall
submit to the Commission the technical
information normally required of an
applicant for a construction permit on
Channel 231;

1 The Notice incorrectly referr6d to Ihe
community as "Martin."
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(b) At least 10 days prior to
commencing operation on Channel 231,
the licensee shall submit the
measurement data required of an
applicant for an FM broadcast station
license; and

(c) The licensee shall not commence
operation on Channel 231 without prior
Commission authorization.

(d) Nothing contained herein shall be
construed to authorize a major change in
transmitter location or to avoid the
necessity of filing an environmental
impact statement pursuant to § 1.1301 of
the Commission Rules.

8. It is further ordered, pursuant to the
authority contained in section 316 of the
Communications Act of 1934, as
amended, tie license of Station KLIS
(FM), Palestine, Texas, IS MODIFIED to
specify operation on Channel 244A,
subject to the following provisions:

(a) At least 30 days before operating
on Channel 244A, the licensee shall
submit to the Commission the technical-
information normally required of an
applicant for a construction permit on
Channel 244A;

(b) At least 10days prior to
commencing operation on Channel
244A, the licensee shall submit the
measurement data required of an
applicant for an FM broadcast station
license; and

(c) The licensee shall not commence
operation on Channel 244A without
prior Commission authorization.

(d) Nothing contained herein shall be
construed to authorize a major change in
transmitter location or to avoid the -
necessity of filing an environmental
impact statement pursuant to § 1.1301 of
the Commission's Rules.

9. Authority for the actions taken
herein is contained in sections 4(i),
5(d)(1), 303(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission's Rules.

10. It is further order, That this
proceeding IS TERMINATED.

-11. For further information concerning
the above proceeding, contact Montrose
H. Tyree, Broadcast Bureau, (202) 632-
7792.

(Secs. 4, 303,48 stat, as amended. 1066. 1082;
47 U.S.C. 154. 303)

Federal Communications Commission.
Martin Blumenthal,

ActLg Chief PolicyandRules Division.
BroadcastBureau.

[FR Doc. 81-28388 Filed 9-30--- 8:45 aml

BILING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 81-331; RM-3726]

FM Broadcast Station in Kallua-Kona,
Hawaii; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Comnussion.
ACTION: Final rule.

SUMMARY: This action assigns Channel
228A to Kailua-Kona, Hawaii. in
response to a petition filed by Norman
E. and Sally A. Garrison. The proposed
station would provide a first local FM
broadcast service to Kailua-Kona.
DATE: Effective November 23, 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTRACT'.
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.
SUPPLEMENTARY INFORMATION: In the
matter of amendment-of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Kailua-Kona, Hawaii); Report
and order (Proceeding Terminated).

Adopted: September 17,1981.
Released September 23,1981.
By the Acting Chief, Policy and Rules

Division:
1. The Commission has under

consideration. a Notice.ofProposedRule
Maklng, 46 FR 29488. published June 2,
1981, proposing the assignment of
Channel 228A to Kailua-Kona, Hawaii.
as that community's first FM
assignment. The Notice was initiated in
response to a petition filed by Norman
E. and Sally A. Garrison ("petitioners").
Supporting comments were filed by
Shoblom Broadcasting, Inc.
("Shoblom"),I and by the petitioner,
both stating their intent to apply for the
channel, if assigned. No oppositions to
the proposal were received.

2. Kailua-Kona (population 365)2 is
located in the North Kona Division
(population 4,832) on the Island of
Hawaii (population 63,468). Kailua-Kona
is located on the west coast of the Island
of Hawaii, approximately 280 kilometers
(173 miles) southeast of Honolulu. It has
no local aural broadcast service.

3. Petitioner incorporated by reference
the information contained in the Notice,
demonstrating the need for a first FM
assignment to Kailua-Kona. They again
note the lack 6f service at Kailua-Kona

I Shoblom is licensee of Stations KFWJ (AM and
FM). Lake Havasu City. Arizona. and Station
KUUK(AM). Wlckensbur=. Arizona, and Is the
petitioner In BC Docket No. 80-744 to assign
Channel 240A to Lahana, HawaL

'Population figures are taken from the 1930 U.S.
Census.

and the need for a station to meet the
needs of the community.

4. We believe that the petitioner has
adequately demonstrated the need for a
first FM assignment to Kailua-Kona, and
that the public interest would be served
by assigning Channel 228A to that
community. The assignment can be
made in compliance with the minimum
distance separation requirements.

5. Accordingly, pursuant to Sections
4(i). 5(d)(1], 303 (g) and (r) and 307(b) of
the Communications Act, as amended.
and § 0.281 of the Commission's, Rules,
it is ordered, That effective November
23,1981, the FM Table of Assignments,
§ 73.202(b) of the Rules, is amended with
respect to the following community:
Cit y-Channel No.
Kaflua-Kona, Hawail--22A

6. It is further ordered. That this
proceeding is terminated.

7. For further information concerning
thins proceeding, contact Montrose H.
Tyree, Broadcast Bureau. (202) 632-7792.
(Sacs. 4. 303,48 Stat. as amended. 1066,1082;
47 U.S.C. 154.303.)
Federal Communications Commission.
Martin Blumenthal.
Acting Chief Policy andRules Division,
BroadcastBureau.
IFR D=e ei-rsi Meld 9-10-8u1: 45 =1j
BILLNO CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 81-333; RM-3758]

FM Broadcast Station In Owensville,
Missouri; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This action assigns FM
Channel 237A to Owensville, Missouri,
in response to a petition filed by Gerald
W. Hertlein. The assignment could
provide Owensville with a first local
aural broadcast service.
DATM: Effective November 23, 1981.
ADDRESS. Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Nancy V Joyner, Broadcast Bureau.
(202 632-7792.
SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Owensville, Missouri); Report
and order (Proceeding Terminated).

Adopted: September 17, 1981.
Released: September 23. 1981.-

48205



48206 Federal Register / VoL 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

By the Acting Chief, Policy and Rules
Division:

1. The Commission has before it for
consideration a Notice of Proposed Rule
Making, 46 FR 27727, published May 21,
1981, in response to a petition filed by
Geralol W. Hertlein ("petitioner"),
proposing the assignment of FM
Channel 237A to OWensville, Missouri,
as that community's first FM
assignment. Supporting comments were
filed by petitioner m which he
reaffirmed his intent to file for the
channel, if assigned. No oppositions to
the proposal were received. ,

2. Owensville (population 2,416), in
Gasconade County (population 11,878),
is located approximately 113 kilometers
(70 miles) southwest of St. Louis,
Missouri. It presently has no local aural
service. Channel 237A could be assigned
to Owensville, provided. the transmitter
site is located approximately 9.2
kilometers (5.7 miles) south of that
community to avoid short-spacing to
Station KWWR, Mexico, Missouri, m
compliance with § 73.207 of the
Commission's Rules.

3. In support of his proposal, petitioner
submitted information with respect to
Owensville which is persuasive as to its
need for a first FM channel assignment.

4. We believe that the public interest.
would be served by the assignment of
Channel 237A to Owensville, Missouri.
An interest has been shown for its use,
and such an assignment would provide
the community with an FM station
which could render a first local aural
broadcast service.

5. Authority for the adoption of the
amendment herein is contained in
Sections 4(i), 5(d)(1), 303(g) and (r) and
307(b) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission's Rules.

6. Accordingly, ft is ordered, That
effective November 23, 1981, § 73.202(b)
of the Commission's Rules, the FM
Table of Assignments, is amended with
regard to the following community:

City--Channel No,
Owensville, Missouri-237A

7 It is further ordered, That this
proceeding is terminated.

8. For further information regarding
the above, contact Nancy V Joyner,
Broadcast Bureau, (202) 632-7792.

[Secs. 4, 303, 48 Stat., as amended, 1060, 1082;
47 U.S.C. 154, 303)

'Population figures are taken from the 1980 US.
Census.

Federal Communications Commission.
Martin Blumenthal,
Acting Chief, Policy and RulesrDivismn,
Broadcast Bureau.
[FR Doc. 81-28391 Filed 9-30-81; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 346; RM-3766]

FM Broadcast Station in Rayville,
Louislana;,Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final rule. -

SUMMARY: This action assigns Channel
221A to Rayville, Louisiana, m response
to a petition filed by North Louisiana
Broadcast Enterprise. The proposed
station would provide a first local aural
broadcast service to Rayville.
DATE: Effective November 23, 1981.
ADDRESS: Federal Communications.
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT.
Montrose H. Tyree, Broadcast Bureau,
(202] 632-7792.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Rayville,
Louisiana); Report and order
(Proceeding Terminated).
Adopted: September 17,1981.
Released: September 23, 1981.

By the Acting Chief, Policy and Rules
Division:

1. The Commission has under
consideration a Notice of Proposed Rule
Making, 46 FR 30154, published June 5,
1981, proposing the assignment of
Channel 221A to Rayville, Louisiana, as
that community's first FM assignment, in
response to a petition filed by North
Louibiana Broadcast Enterprise
("petitioner".) Supporting comments
were filed by the petitioner and by a
community leader of Rayvifle.

2. Rayville (population 3,962), 1 seat of
Richland County (population 21,774) is
located approximately 320 kilometers
(200 miles) northwest of New Orleans,
Louisiana. It is served locally by
daytime-only AM Station KRIH.

3. In comments to the proposal,
petitioner restated the information
contained m the Notice which
demonstrated the need for an FM
assignment to Rayville. Petitioner
reiterated its intent to apply for the
channel, if assigned.

'Population figures are taken from the 1980 U.S.
Census,,-

4. The Commission believes that the
public interest would be served by
assigning Channel 221A to Rayville,
Lousiana, since it would provide the
community with an opportunity for Its
first local FM broadcast service. The
transmitter site is restricted to
kilometers (2.5 miles) northeast of the
city to avoid short-spacing to Station
KVCL-FM, Winnfield, Louisiana.

5. Accordingly, pursuant to Section
4(i), 5(d)(1), 303(g) and (r) and 307(b) of
the Communications Act of 1934, as
amended, and § 0.281 of the
Commission's Rues, IT IS ORDERED,
That effective November 23, 1981, the
FM Table of Assignments (Section
73.202(b) of the Commission's Rules, IS
AMENDED with respect to the following
community:

city } Chnnol

city No.

Rayvwite, Louslana- ------ ....... ... 221A

6. IT IS FURTHER ORDERED, That
this proceeding IS TERMINATED,

7 For futher information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-7702.
(Secs. 4, 03, 48 Stat., as amended, 1000. 1002;
47 U.S.C. 154, 303)
Martin Blumenthal,
Acting CQhief Policy andRules Division,
"Broadcast Bureau.
[FR Doc. 81-28392 Filed.5-0-81: 8:45 aml

BILLING CODE 6712-01-M

NATIONAL TRANSPORTATION

SAFETY BOARD

49 CFR Part 801

Public Availability of Information,
Appendix-Fee Schedule

AGENCY: National Transportation Safety
Board. -
ACTION: Final rule.

SUMMARY: This revision sets forth price
changes for obtaining copies of factual
investigative records and other
documents available from the National
Transportation Safety Board (Board)
under the Freedom of Information Act.
Certain changes in the fee schedule are
now required to reflect the price terms
of the renewed contract with the
commercial reproducer.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT:

John M. Stuhldreher, General Counsel,
National Transportation Safety Board,
Washington, D.C. 20594 (202-382-6540).



Federal Register / Vol. 46, No. '190 / Thursday, October 1, 1981-/ Rules and Regulations

SUPPLEMENTARY INFORMATION: Pursuant
to subsection (a)(4)(A] of the Freedom of
InformationAct (Pub. L. 93-502,.
November 21,1974. amend-mg 5 U.S.C.
552), fee schedules for document search
and duplication must be published in the
Federal Register. In 1975, after notice,
the Board issued its regulations
implementing this subsection., In an
amended.Appendix to 49 CFR Part 801.
which was published at 45 FR 64193,
September 29, 1980, a price list for
documents published by or available
from the Board.was established; based
on the provisions of the then current
contract between the Board and the
Eommercial reproducer. The Board has
renewed that contract effective October
1,1981, and the renewed contract
necessitates certain price changes for
reproduction services andphotographic
prints.

Pursuant to 5 U.S.C. 553, the Board
believes that notice ofproposed
rulemaking is unnecessary and
impracticable since the changes in
reproduction fees were subject to and
are the result of a formally advertised
prQcurement.

PART 801-PUBLIOAVAILABILITY OF
INFORMATION

Accordingly, 49 CFR Part 801 is
hereby amended by revising the
Appendix-Fee Schedule as set forth
below.

Appendix-Fee Schedule
1. Sppalc services fees [pursuant to 31

U.S.C. 483a]. Upon request, services relating
to public documents are available at the
followingfees:
.(a) Subsdriptions -(Calendaryear)
(1) Initial demsions of the administrative

law judges-$4.00 for one subscription.
$30.00 for each additional subscription.

(2] Board safety enforcement opinions and
orders-$20.00 for one subscription; $15.00 for
each addtional iubscription.

(3) Board aircraft accident (probable cause)
reports, brief fornmat-$4.00 (US.) and $80.00
(foreign).

"(4) Arcraft accidentreports, narrative-
$40.00 [U.S.) and $80.00 (foreign).

(5) Board safety recommendations-S60.00.
Note.-Send subscription orders for (a)[11,

-(a](2), and (a](5] above to: Public Inquiries
Section, National Transportation Safety
Board, Washington. D.C. 20594. Subscription
orders for (a) (3) and (4). above, should be
forwarded to the National Technical
Information Service. 5285 Port Royal Road.
Springfield. VA 22161
(b) Document certification under the

Board's seal--"
(c) Computer tapes and services for

.aviation acmdents. Duplication of computer
tapes (or a fraction thereofj--$40.

Note.-Computer tape requests should be
addressed to the ChieL Information Systems
Division, Bureau of Technology. National

Transportation Safety Board, Washington.
D.C. 20594.

(d) The basic fees set forth provide for
ordinary first-class postage prepaid. If
registered, certified. air. or special delivery
mail is used. postal fees therefor will be
added to the basic fee. Also, if special
handling or packaging is required. such costs
will be added to the basic fee.

[e) Subscription fees for paragraph (a)
above reproduction fees. and search fees are
waived for qualifying foreign countries,
international organizations, nonprofit public
safety entities, State and Federal
transportation agencmes, and colleges and
universities, after approval by the Director.
Bureau of Administration. In addition, such
fees may bewaived or reduced for other
recipients not in any of the foregoing
categories, when determined by the Director,
Bureau of Administration. to be appropriate
in the interest of and conirtibuting to the
Board's program.

2. Reproduction fees. All documents in the
Board's public files maybe examined.
without charge. In the Board's public
reference room. located in the Public
Inquiries Section. Room 808F. 600
Independence Ave., SW. Wasbington D.C. A
self-service duplicator in the reference room
is available to the public for reproduction at a
nominal cost.
-All transportation mode accident files.
Reproduction of accidentfiles (statements.
photographs, hearing transcripts. and other
material contained-in the board's accident
investigation files) Is accomplished by
commercial contract Reproductions ofall
printed matter and photographs are made
from the best copy available. Requests must
be forwarded to the Public Inquiries Section.
NationalTransportalloa Safety Board.
Washington, D.C. 20594.The contractor may
bill and/or collect full payment before
duplicating the requested documents. Fees
are subject to change depending upon the
Board's annual contract award.

Current fees are:
(a) Reproduction services:

SIzE (IN INCHES)

8% by 11 .S12
85 by 14 .08
10 by 14 .. t

(b) Photographic prints:

SIZE (e INCHEs)

8 by 10 bd/h' S,,.45
3yaby5cotor .40
5 by7 color .75
8 byl0coor 3.13
2 by 2 color sdo .45

(c) Hearing transcripts $0.5 per page.
(d) Regular service-Usually, three weeks'

time is required to service a request for
reproduction. Filling any request for
reproduction of a file that must be retrieved
from the Federal Records Center will require
two additonal weeks,

(e) Expedited service-A S1.00 surcharge
will be made for accelerated service which
will be provided'within 2 working days
commencing when the contractor has
received advance payment or when
telephone arrangements for payment have

been made with the contractor. Reproduction
service through the commercial contractor
will be handled as follows:

Step 1. Customer places telephone or
written request to the Board's Public Inquiries
Section for desired accident file.

Step 2. The Board forwards order form and
file to contractor.

Step 3. Contractor sends advance billing
invoice, which shows total cost. to customer.

Step 4. Customer calls contractor direct
and verifies that he Is wiring payment to
contractor, as specified by contractor, or
customer returns a copy of the contractor's
invoice with full payment enclosed.

Step S. Contractor copies documents and
malls them to the customer.

3. Availability of accident files. All
transportation mode accident files are
retained in accordance with the following
schedule:

(1) Air carrier accident fles and all public
hearing flies are retained for a period of
fifteen (15) years and then destroyed.

(2) All other transportation accident files
are retained for a period of seven (7) years
and then destroyed.

All transportation mode accident files are
retained at the Board for four (4) calendar'
years commencing with the anniversary date
of the accident and ending on the last day of
the fourth calendar year. After the retention
period at the board, the files are then
transferred to the Federal Records Center for
retention in accordance with the schedule
outlined in paragraphs (1) and [2). above, and
then destroyed on the last day of the fifteenth
or seventh year. as applicable.-

4. Document search fee-The Board has
determined that its in the public interest to
limmate fees for the first hour of search

time. For all time expended beyond the initial
hour in locating documehts, the fee is $5 per
hour.

5. Responses to safety recommendations.
Single copies of responses to safety
recommendations are available without
charge.

6. Documents available without
commercial reproduction cost until limited
supplies are exhausted.

(1) Press releases.
(2) Aircraft accident reports. narrative. and

brief format probable cause reports [on
request for specific accidents].

(3) Surface accident reports.
(4) Special studies.
(5) Safety Board regulations (chapter Vm

of title 49. Code ofFederal Regulations].
(0) Indexes to Initial decions. Board

orders.opinlons and orders, and staff
manuals and instructions.

[7) Statistical data published by the Board.
(8) Safety recommendations.
7. Documents for sale by the Government

Printing OMce:
(1] Board's annual report.
(2) Volume L National Transportation

Safety Board Decisions (1967-19721-
(3) Volume IL National Transportation

Safety Board Decisions (1973-1976).
(5 US.C. 552. 31 U.S.C. 483a. and 49 US.C.
1901 et seq.)
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Signed at Washington, D.C., on this 28th
day of September 1981.
James B. King,
Charmon.
[FR Doe. 81-28588 Filed 9-20-81; 8:45 am[

BILNG CODE 4910-58-M

49 CFR Part 826

Equal Access to Justice Act;
Implementation

AGENCY: National Transportation Safety
Board.
ACTION: Final rule.

SUMMARY: This amendment adds a new
Part 826 to the Board's rules to provide
procedural regulations to implement the
Equal Access to Justice Act (the Act).
That Act provides for the award of
attorney fees and other expenses to
certain parties who prevail against the
United States in certain adversary
adjudications conducted by Federal
agencies. The Safety Board has
concluded that it conducts one such
proceeding that is encompassed by the
Act. That is the review on appeal of the
suspension or revocation of certain
airman and other FAA certificates
issued by the Federal Aviation
Administration (FAA) (safety
enforcement proceedings). The
procedural regulations that are adopted
herein provide for the hearing of fee
award proceedings by Safety Board
administrative law judges in FAA safety
enforcement cases, with Board review,
when appropriate.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT.
John M. Stuhldreher, General Counsel,
National Transportation Safety Board,
800 Independence Avenue, S.W.,.
Washington, D:C. 20594; telephone (202-
382-6540).
SUPPLEMENTARY INFORMATION: Public
Comments: By a notice of proposed
rulemaking published September 8, 1981
(46 FR 44797), interested persons were
invited by the Board to participate in the
making of the proposed rules by the
submission of written data, views, or
arguments.

Three comments were received in
response to the notice. The first
comment takes issue with the Board's
determination that the Act doss not
apply to proceedings involving the
denial of airman medical certification.
The Board's determination was based
upon the statutory language in Section
504(b)(1)(C) of the Act-(5 USC 504)
which expressly excludes adversary
adjudications for the purpose of granting
or renewing a license. Nothing is cited m

the first comment to justify reversal of
that'determination.

The second comment, from FAA Chief
Counsel, disputes the Board's
determination that FAA safety
enforcement proceedings involving the
suspension of revocation of certain
airman or other certificates are
adversary adjudications covered by the
Act, claiming that the Board's position
on the issue constitutes a change of its
position regarding the status of dual-
agency adjudications under the Act. Thf
Board's position-was set forth in the
preamble to- the proposed rule as
follows:

Together with other agencies of
Government, incuding the United States
Department of Justice, and the Office of the
Secretary, DOT, the Board's comment on the
[Administrative Conference's] ModelRules
expressed some reservations regarding its
role in adjudicating fee awards that may
involve the ordering by the Board of the
disbursement of another Government
agency's funds.

We also pointed out that, in its
response to our comment, to the
comment of the United States
Department of Justice, and to those of
other agencies, the Adminigtrative
Conference cited the language of the Act
and its legislative history [citations
appear in 46 FR 32900], in support of its
view that dual-agency situations are
covered by the Act. The Administrative
Confeience cited statements made in
floor debate in both the House and the
Senate in respect to the Act in which the
dual-agency situation involving the
Occupational Safety and Health Review
Commission's role irt the adjudication of
enforcement actions brought by the
Department of Labor was discussed in
support of the Act. (See, for example,
statement of Senator De Concim,
CongressionalRecord, September 26,
1980, at S. 13690),

The Board recognizes that the Act
does not explicitly pertain to the dual
agency situation, a factor which formed
the basis of the Board's reservation
previously expressed in our comments
to the Administrative Conference.
Nevertheless, after carefully reviewing
and considering the Act in light of its
legislative history, we are persuaded
that it was the intent of Congress that
the legislation cover proceedings where
the enforcement and adjudicative
functions reside m separate agencies. To
conclude otherwise would be to exclude
aviation enforcement proceedings from
the Act altogether (since the Board is the
only forum available to consider fee
awards) and thereby frustrate the
overall purpose of the Act of providing
for the awards of fees and expenses to
private parties who prevail against the

United States in adversary
adjudications.

A third comment was submitted by
the Chief Counsel of the United States
Coast Guard who recommends that
appeals from fee award determinations
in. cases, the merits of which have been
appealed to and decided by the Board,
be taken directly from the decision of
the Commandant to the Courts as
provided by the Act. The Board has
decided that there is good cause to
adopt this recommendation and the final
rule is modified to delete any provisions
pertaining to proceedings involving the
Coast Guard. Unlike the aviation
enforcement proceedings discussed
above, there is a forum, other than the
Board, available to consider awards In
marine enforcement proceedings. The
administrative law judge who renders
the initial decision in the fee award
proceeding is a Coast Guard employee.
The appeal from that decision to the
Commandant provides the agency
review contemplated by the Act. The
fact that the appeal from the
Commandant's decision on the fee
award would go directly to the Courts,
rather than first coming to the Board,
does not, in our judgment, do any
violence to the intent of the Equal
Access to Justice Act.

Background

Congress enacted the Equal Access to
Justice Act (Pub. L. 96-481, 04 Stat. 2325)
to provide for the award of attQrney fees
and other expenses to certain parties
who prevail against the United States In
adversary adjudications conducted by
Federal agencies (proceedings under
sectioif 554 of the Administrative
Procedure Act, 5 U.S.C. 554, in which tie
position of the United States Is
represented by counsel or otherwise).
The Safety Board has concluded that it
conducts one such proceeding; which is,
the reviewon appeal of the suspension
or revocation of certain airman and
other FAA certificates listed under
section 609(a) of the Federal Aviation
Act of 1958 (U.S.C. 1429(a) (safety
enforcement proceedings). The award of
fees in proceedings involving the United
States Coast Guard will be conducted
under rules promulgated by the
Department of Transportation.

The regulations that are adopted
herein establish uniform procedures for
the award of fees in administrative
proceedings under section 609 of the
Federal Aviation Act, an action
mandated by the Equal Access to Justice.
Act. Those procedures apply to certain
persons, identified herein, when such an
identified person prevails in an appeal
to the Board under section 609, and
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require that the Board award fees and
other expenses incurred in connection
with that appeal, unless the Board's
admiistrative law judge who heard ar
mitially decided the appeal finds that
the position of the FAA was
substantially justified m bringing the
enforcement action that was the subjec
of the appeal or that special
circumstances make an awardunlust.
Any initial decision made in response I
a request for the award of fees is
appealable to the fullBoard in order to
ensure uniformity of application of the
Equal Access to Justice Act to all safet
enforcement proceedings in which a fe,
award is soughL When an award is
admimstratively final it will be
recoverable by submission of the awar
to the appropriate official identified in
§ 826.40.-J'he general hules applicable t
alpetitions for review, appeals to the
Board. and initial decisions, found in
Subpart B of Part 821. are applicable to
theproceedings adopted herem.
Moreover, appeals to the full Boardfro
initial fee award decisions of Board
administrative law judges shall be
conducted in accordance -with Subpart
H of Part 821 of the Board's Rules of
Procedure m.Air Safety Proceedings (41
CFR 821.47-821.50).

Accordingly, the Board adopts a ne-.
49 CFR part 826 to read as follows:

PART 826-RULES IMPLEMENTING
THE EQUAL ACCESS TO JUSTICE AC
OF 1980

Subpart A-Generil Provisions

Sec.
826.1 Purpose of these rules.
826.2 'When the Act applies.
826.3 Proceedings covered.
826.4 Eligibility of applicants.
826.3 Standards for awards
826.6 Allowable fees and e,xpenses.
826.7 Riemaking ormaximum rates for

attorney fees.
826.8 Awards against the FederalAviatior

Administration.

Subpart B-Information Required from
Applicants
826.21 Contents of application.
826.22 NetWorth exhibit.
826.23 Documentation of fees and expense
826.24 When an application may be filed.

Subpart C-Procedu res for Considering
Applications
826.31 Filing and service of documents.
826.32 Answer to application.
826.33 Reply.
826.34 Comments by other parties.
826.35 SettlemenL
826.36 Further proceedings.
826.37 Decision.
826.38 Board review.
826.39 Judicial review.
826.40 Payment of award.

Authority: Sec. 203(a](1), Pub. L 90-481, 94
Stat. 2325 15 U.S.C. 504 [c](1)I.

Ld Subpart A-General Provisions

§826.1 Purpose of these rules.
The EqualAccess to Justice Act, 5

U.S.C. 504 (the, Act], provides for the
t award of attorney fees and other

expenses to eligible individuals and
entities who are parties to certain

to administrative proceedings (adversary
adjudications) before the National
Transportation Safety Board (Board]. An
eligible party may receive an award

V when it prevails over the Federal
Aviation Administration (FAA], unless
the Government agency's position in the
proceeding was substantially justified or

d 'special circumstances make an award
unjust. The rules in this part describe

0 the parties eligible for awards and the
proceedings that are covered. They also
explamhow to apply for awards, and
the procedures and standards that this
Board will use to make them. As used

m hereinafter, the term"agency" applies to
the FAA.

§826.2 When the Act applies.
The Act applies to any adversary

adjudication identified in § 826.3 as
covered under the Act that is pending
before the Board at any time between
October 1.1981. and September 30,1984.
Tlus includes proceedings begun before
October 1, 1981. if final Board action has

,T not been.taken before that date and
proceedings pending on September 30.
19&4 regardless of when they were
-initiated or when final Board action
occurs.

§ 826.3 Proceedings covered.
[a) The Act applies to certain

adversary adjudications conducted by
the Board. These'are adjudications
under 5 U.S.C. 554 in which the position
of the FAA is presented by an attorney
or other representative who enters an
appearance and participates in the
proceeding. Proceedings to grant or
renew certificates or documents,
hereinafter referred to as "licenses," are
excluded, but proceedings to modify,
suspend, or revoke licenses are covered

s. if they are otherwise "adversary
adjudications:' For the Board, the type
of proceeding covered includes aviation
enforcement cases appealed to the
Board under section 609 of the Federal
AviationAct (49 U.S.C. 1429].

(b) The Board may also designate a
proceeding not listedin paragraph (a) as
an adversary adjudication for purposes
of the Act by so stating in an order
initiating the proceeding or designating
the matter for hearing. The Board's
failure to designate a proceeding as an
adversary adjudication shall not

precude the filing of an application by a
party who believes the proceeding is
covered by the act; whether the
procedure is covered will then be an
issue for resolution in proceedings on
the application.

(c) If a proceeding includes both
matters covered by the Act and matters
specifically excluded from coverage, any
award made will include only fees and
expenses related to covered issues.

826.4 Eligibility of applicants.
(a] To be eligible for an award of-

attorney fees and other expenses under
the Act, the applicant must be a party to
the adversary adjudication for which it
seeks an award. The term "party" is
defined in.5 U.S.C. 551(3]. The applicant
must show that it meets all conditions of
eligibility set out in this subpart and in
subpart B.

(b) The types of eligible applicants are
as follows:

(1) An individual witli a networth of
not more than Si million;

(2] The sole owner of an
unincorporated business who has anet
worth of not more than $5 million.
including both personal and business
interests, and not more than 500
employees;,

(3] A charitable or other tax-exempt
organization described in section
501[c)(3) of the Internal Revenue Code
(26 U.S.C. 501[c][3)) with not more than
500 employees;

(4] A cooperative association as
defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with not more than 500
employees; and

(5) Any other partnership, corporation,
association, or public or private
organization with a net worth of not
more than$5 million andnot more than

- 500 employees.
(c) For the purpose of eligibility, the

net worth and number of employees of
an applicant shallbe determined as of
'the date the proceeding was initiated.

(d) An applicant who owns an
unincorporated business will be
considered an "indlvidual7 rather than a
"sole owner of an unincorporated
business" if the issues on which the
applicant prevails are related primarily
to personal interests rather than to
business interests.

(e) The employees of an applicant
include all persons who regularly
perform services for remuneration for
the applicant, under the applicant's
direction and control. Part-time
employees shall be included on a
proportional basis.

(If) The net worth and number of
employees of the applicant and all of its

48209
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affiliates shall be aggregated to
determine eligibility. Any individual,
corporation, or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest; will be considered an affiliate
for purposes of this Part, unless the
administrative law judge determines
that such treatment would be unjust and
contrary to the purposes of the Act in
light of the actual relationship between
the affiliated entities. In addition, the
administrative law judge may determine
that financial relationships of the
applicant other than those described in
this paragraph constitute special
circumstances that would make an
award unjust.

(g)An applicant that participates in a
proceeding primarily on behalf of one or
more other persons or entities that
would be ineligible is not itself eligible
for an awdrd.

§ 826.5 Standards for awards.
(a) A prevailing applicant may receive

an award for fees and expenses incurred'
in connection with a proceeding, or in a
significant and discrete substantive
portion of the proceeding, unless the
position of the agency over which the
applicant has prevailed was
substantially justified. The burden of
proof that an award should not be made
to an eligible prevailing applicant is on
the agency counsel, who may avoid an
award by showing that the agency's
position was reasonable in law and fact.

(b) An award will be reduced or
denied if the applicant has unduly or
unreasonably- protracted the proceeding
or if special circumstances make the
award sought unjust.

§ 826.6 Allowable fees and expenses.
(a] Awards will be based on rates

customarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the
applicant.

(b) No award for the fee of an
attorney or agent under these rules may
exceed $75 per hour. No award to
compensate an ex"pert witness may
exceed the highest rate at which the
agency pays expert witnesses. However,
an award may also include the
reasonable expenses of the attorney,
agent, or witness as a separate item, if
the attorney, agent, or witness-ordinarily
charges clients separately for such
expenses.

(c) In determining the reasonableness
of the fee sought for an attorrney,,agent,
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent, or witness is
in private-practice, his or her customary
fee for similar services, or if an
employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community m which the
attorney, agent, or witness ordinarily
performs services;

(3) The time actually spent in the.
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and -

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project, or sinilar matter prepared on
behalf of a party may be awarded, to the
extent that the charge for the service
,does not exceed the prevailing rate for
similar services, and the study or other
matter was necessary for preparation "of
the.applicant's case.

§ 826.7 Rulemaking on maximum rates for
attorney fees.

(a) If warranted by an increase in the
cost of living or by special
circumstances (such as limited
availability of attorneys qualified to
handle certain types of pr0ceedings), the
Board may adopt regulations providing
that attorney fees may be awarded at a
rate higher than $75 per hour in some or
all of the types of proceedings covered
by this Part, The Board will conduct any
rulemakmg proceedings for this purpose
under the informal rulemaking
procedures of the Administrative
Procedure Act.

(b) Any person may file with the
Board a petition for rulemaking to
increase the maxmunm rate for attorney
fees. The petition should identify the
rate the petitioner believes the Board
should establish and the types of
proceedings in wuch the rate should be
used. It should also explain fully the
reasons why the higher rate is
warranted. The Board will respond to
the petition within 60 days after it is
filed, by initiating a rulemaking
proceeding, denying the petition, or
taking other appropriate action.

§ 826.8 Awards against the Federal
Aviation Administration.

When an applicant is entitled to an
award because it prevails over an
agency of the United States that
participates in a proceeding before the
Board and takes a position that is not

substantially justified, the award shall
be made against that agency.

Subpart B-Information Required
From Applicants

§826.21 Contents of dpplication.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the
proceeding for which an award is
sought. The application shall show that
the applicant has prevailed and identify
the position of the agency in the
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the
application shall also state the number
of employees of the applicant and
describe briefly the type and purposd of
its organization or business.

(b) The application shall also Include
a statement that the applicant's net
worth does not exceed $1 million (if an
individual) or $5 million (for all other
applicants, including their affiliates,
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by the
Internal Revenue Service that it
qualifies as an organization described in
section 501(c)(3) of the Internal Revenue
Code (26 U.S.C. 501(c)(3)), or In the case
of a tax-exempt organization not
required to obtain a ruling from the
Internal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant's belief that It
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a) of
the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also Include
any other matters that the applicant
wishes this agency to consider in
determining whether and In what
amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer or
attorney for the applicant. It shall also
contain or be accompanied by a written
verification under oath or under penalty
of perjury that the information provided
in the application is true and correct,

§ 826.22 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt orgamzation or cooperative
association must provide with Its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined n § 826.4(f) of this
part) when the proceeding was Initiated"
The exhibit may be in any form
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convement to the applicant that
provides fill disclosure of the
applicant's and its affiliates' assets and
liabilities and is sufficient to determine
whether the applicant qualifies under
the standards m this part. The
administrative law judge may require an
applicant to file additional information
to determine the eligibility for an award.

(b) Ordinarily, the net worth exhibit
will be included m the public record of
the proceeding. However, an applicant
that objects to public disclosure of
information m any portion of the exhibit
and believes there are legal grounds for
-withholding it from disclosure may
submit that portion of the exhibit
directly to the administrative law judge
m a sealed envelope labeled
"Confidential Financial Information,"
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the
information sought to be withheld and
explain, in detail, why it falls within one
or more of the specific exemptions from
mandatory disclosure under the
'Freedom of Informatiod Act, 5 U.S.C.
552(b)(1-9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is not
required in the public interest. The
material inquestion shall be served on
counsel representing the agency against
which the applicant seeks an award, but
need not be served on any other party to
the proceeding. If the administrative law
judge finds that the information should
not be withheld from disclosure, it shall
be placed m the public record of the
proceeding. Otherwise, any request to
inspect or copy the exhibit shall be
disposed of in accordance with the
Board's established procedures under
-the Freedom of Information Act as
mplemented by Part 801 of the Board's
rules.

§ 826.23 Documentation of fees and
expenses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report, test,
project or similar matter, for which an
award is sought. A separate itemized
statement shall be submitted for each
professional firm or individual whose
services'are covered by the application,
showing the hours spend in connection
with the proceeding by each individual,
a description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is. sought, the total
amount-claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the
services provided. The administrative

law judge may require the applicant to
provide vouchers, receipts. or other
substantiation for any expenses
claimed.

§826.24 When an application may be filed.

(a) An application may be filed
whenever the applicant has prevailed in
the proceeding, but in no case later than
30 days after the Board's final
disposition of the proceeding.

(b) If review or reconsideration is
sought or taken of a decision to which
an applicant believes it has prevailed,
proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.

(c) For purposes of this rule final
dispositioh means the later of (1) the
date on which an unappealed Initial
decision by an administrative law judge
becomes administratively final; (2)
issuance of an order disposing of any

Npetitions for reconsideration of the
- Board's final order in the proceeding: (3)

if no petition for reconsideration is filed,
the last date on which such a petition
could have been filed; or (4) issuance of
a final order or any other final
resolution of a proceeding. such as a
settlement or voluntary dismissal, which
is not subject to a petition for
reconsideration.

Subpart C-Procedures for

Considering Applications

§826.31 Fillng and service of documents.

Any application for an award or other
pleading or document related to an
application shall be filed and served on
all parties to the proceeding in the same
manner as other pleadings in the
proceeding, except as provided in
§ 826.22(b) for confidential financial
information.

§826.32 Answer to application.

- (a] Within 30 days after service of an
application, counsel representing the
agency against which an award is
sought may file an answer to the
application. Unless agency counsel
requests an extension of time for filing
or files a statement of intent to negotiate
under paragraph (b) of this section,
failure to file an answer within the 30-
day period~may be treated as a consent
to the award requested.

(b) If agency counsel and the
.applicant believe that the issues in the
fee application can be settled, they may
jointly file a statement of their intent to
negotiate a settlement. The filing of this
statement shall extend the time for filing
an answer for an additional 30 days,
and further extensions may be granted
by the administrative law judge upon

request by agency counsel and the
applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in
support of agency counsel's position. If
the answer is based on any alleged facts
not already in the record of the
proceeding. agency counsel shall include
with the answer either supporting
affidavits or a request for further
proceedings under § 826.36.

§826.33 Reply.
Within 15 days after service of an

answer, the applicant may file a reply. If
the reply is based on any alleged facts
not already m the record of the
proceeding, the applicant shall include
with the reply either supporting
affidavits or a request for further
proceedings under § 826.36.

§826.34 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an
answer within 15 days after it is served.
A commenting party may not participate
further in proceedings on the application
unless the administrative law judge
determines that the public interest
requires-such participation in order to
permit full exploration of matters raised
m the comments.

§826.35 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the
application, either in connection with a
settlement of the underlying proceeding,
or after the underlying proceeding has
been concluded. If a prevailing party
and agency counsel agree on a proposed
settlement of an award before an
application has been filed, the
application shall be filed with the
proposed settlement.

§ 826.36 Further proceedings.
(a) Ordinarily the determination of an

award will be made on the basis of the
written record: however, on request of
either the applicant or agency counsel,
or on his or her own initiative, the
administrative law judge assigned to the
matter may order further proceedings,
such as an informal conference, oral
argument, additional written
submissions, or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from the
application and shall be conducted as
promptly as possible.

(b) A request that the administrative
law judge order further proceedings

4821:1.
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under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are
necessary to resolve the issues.

§ 826.37 Decision.
The administrative law judge shall

issue an initial decision on the
application within 60 days after
completion of proceedings on the
application. The decision shall include
written findings and conclusions on the
applicant's eligibility and status as a
prevailing party and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also
include, if at issue, findings on whether
the agency's position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.

§ 826.38 Board review.
Either the applicant or agency counsel

may seek review of the initial decision
on the fee application, or the Board may
decide to review the decision.on its own
initiative, in accordance with Subpart H
of Part 821 for FAA safety enforcement
matters appealed under Section 609 of
the Federal Aviation Act. If neither the
applicant nor agency counsel seeks
review and the Board does not take
review on its own initiative, the initial
decision on the application shall become
a final decision of the Board 30 days
after it is issued. Whether to review a
decision is a matter within the
discretion of the Board. If review is
taken, the Board will issue a final
decision on the application or remand
the application to the administrative law
judge who issued the initial fee award
determination for further proceedings.

§ 826.39 Judicial review.
Judicial review of final.Board

decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 826.40 Payment of award.
An applicant seeking payment of an

award shall submit to the disbursing
official of the FAA a copy of the Board's
final decision granting the award,
accompanied by a statement that the
applicant will not seek review of the
decision in the United States courts.
Applications for award grants in cases
involving the FAA shall be sent to: The
Office of Accounting and Audit, AAA-1,
Federal Aviation Administration, 800
Independence Avenue, S.W.,
Washington, D.C. 20591. The agency will
pay the amount awarded to the
applicant within 60 days, unless judicial

review of the, award or of the underlying
decision of the adversary adjudication
has been sought by the applicant or any
other party to the proceeding.

Signed at Washington, D.C., on this 28th
day of September 1981.
James B. King,
Chairman.
IFR Doe. 81-28616 Filed 9-30-81; 8:45 am)
BILLING CODE 4910-58-M

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 1033

[Fifth Revised Service Order No/ 1495]

Car Service Order; Burlington
Northern Railroad Co. and Fort Worth
and Denver Railway Co. Authorized To
Use Tracks and/or Facilities of
Chicago, Rock Island and Pacific
Railroad Co.

AGENCY: Interstate Commerce
Commission.
ACTION: Fifth Revised Service Order No.
1495.

SUMMARY: Pursuant to Section 122 of the
Rock Island Railroad Transition and
Employee Assistance Act, Public Law
96-254, this order authorizes the
Burlington Northern and Fort Worth and
Denver to provide interim service over
the Chicago, Rock Island and Pacific
Railroad Company, Debtor (William M.
Gibbons, Trustee), and to use such
tracks and facilities a& are necessary for
operations. This order permits carriers
to continue to provide service to
shippers which would otherwise be
deprived of essential rail transportation.
EFFECTIVE DATE: 12:01 a.m., October 1,
1981, and continuing in effect until 11:59
p.m., October 30, 1981, unless otherwise
modified, amended or vacated by order
of this Commission.
FOR FURTHER INFORMATION CONTACT: M.
F Clemens, Jr., (202) 275-7840.
SUPPLEMENTARY INFORMATION'

Decided: September 25,1981.
Pursuant to Section 122 of the Rock

Island Transition and Employee
Assistance Act, Public Law 96-254,
(RITEA), the Commissionfis authorizing
Burlington Northern Railroad Company
(BN) and Fort Worth and Denver
Railway Company (FWD), to provide
interun service over Chicago, Rock
Island and Pacific Railroad Company,
Debtor (William M. Gibbons, Trustee),
(RI) and to use such tracks and facilities
as are necessary for that operation.

In view of the urgent need for
continued service over RI's lines
pending the implementation of long-

range solutions, this order permits BN
and FWD to continue to provide service
to shippers which would otherwise be
deprived of essential rail transportation.

Appendix A of the previous order is
revised by the removal of the following:

Item I
B. Fairfield, IoWa.
C. Henry to Peoria, Illinois, reduced to

Mossville to Peoria, Illinois.
D. Phillipsburg, Kansas, to Stratton, Colorado,

reduced to Phillipsburg, Kansas, to Caruso,
Kansas. (C through E relettered B through
D).

Item 2

C. From Groom to Adrian, Texas.
All changes effected were at the

request of the involved carriers.
It is the opinion of the Commission

that an emergency exists requiring that
the BN and FWD, as indicated In the
attached appendix, be authorized to

-conduct operations using RI tracks and/
or facilitieb; that notice and public
procedure are impracticable and
contrary to the public interest- and good
cause exists for making this order
effective upon less than thirty days'
notice.

It is ordered:

§ 1033.1495 Service Order 1495
(a) Burlington Northern Inc. and Fort

Worth and Denver Railway Company
Authorized To Use Tracks and/or
Facilities of the Chicago, RockIsland
and Pacific Railroad Company, Debtor
(William M Gibbons, Trustee).
Burlington Northern Inc. (BN) and-Fort
Worth and Denver Railway Company
(FWD) are authorized to use tracks and/
or facilities of the Chicago, Rock Island
and Pacific Railroad Company (RI), as
listed in Appendix A to this order, In
order to provide interim service over the
RI.

(b) The Trustee shall permit the BN
and FWD to enter upon the property of
the RI to conduct service as authorized
in paragraph (a).

(c) The Trustee will be compensated
on terms established between the
Trustee and the BN and FWD; or upon
failure of the parties to agree as
hereafter fixed by the Commission In
accordance with pertinent authority
conferred upon it by Section 122(a)
Public Law 96-254.

(d) Interim operators, authorized in
Appendix A to this order, shall, within
fifteen (15) days of its effective date,
notify the Railroad Service Board of the
date on which interim operations were
commenced on the expected
commencement date of those
operations.
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(e) BN and FWD, as authorized in
Appendix A to this order, shall, within
thirty days of commenging operations
under authority of this order, notify the
RI Trustee of those facilities they
believe are necessary or reasonably
related to the authorized operations.

(f) During the period of operations
over the RI lines authorized in
paragraph (a), BN and FWD shall be
responsible for preserving the value of
the lines, associated with each
operation, to the RI estate, and for
performing necessary maintenance to
avoid undue deterioration of lines and
associated facilities.

(g) Any operational or other difficulty
associated with the authorized
operations shall be resolved through
agreement between the affected parties,
or failing agreement, by the
Commission's Railroad Service Board.

(h) Any rehabilitation, operational, or
other costs related to the authorized
operations shall be the sole
responsibility of the interim operator
incurring the costs, and shall not in any
way be deemed a liability of the United
States Government.

(i) Application. The provisions of this
order shall apply to intrastate, interstate
and foreign traffic.

(j) Rate applicable. Inasmuch as the
operations described in Appendix A by
BN and FWD over tracks previously
operated-by the RI are deemed to be due
to carrier's disability, the rates
applicable to traffic moved over these
lines shall be the rates applicable to
traffic routed to, from, or via these lines
which were formerly in effect on such
traffic when routed via RI, until tariffs
naming rates and routes specifically
applicable become effective.

1. The operator under this temporary
authority will not be required to protect
transit rate obligations incurred by the
RI or the directed carrier, Kansas City
Terminal Railway Company, on transit
balances currently held in storage.

(k) In transporting traffic over these
lines, the interim operators described in
Appendix A shall proceed even though
no contracts, agreements, or
arrangements now exist between them
with reference to the divisions of the
rates of transportation applicable to that
traffic. Divisions shall be, during the
time this order remains in force, those
voluntarily agreed upon by and between
the carriers; or upon failure of the
carriers to so agree, the divisions shall
be those hereafter fixed by the
Commission in accordance with
pertinent authority conferred upon it by
the Interstate Commerce Act.

(1) To the maximum extent -
practicable, the carriers providing
service under this order shall use the

employees who normally would have
performed the work in connection with
traffic moving over the lines subject to
this Order.

(in) Effective date. This order shall
-become effective at 12:01 a.m., October
1,1981.

(n) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
October 30, 1981, unless otherwise
modified, amended, or vacated by oi~ler
of this Commission.
(49 U.S.C. 10304,10305, and Section 22.
Public Law 96-254)

This order shall be served upon the
Association of American Railroads,
Transportation Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.
Turkmgton, and John H. O'Bnen.
James L Bayne,
Acting Secretary.

Appendix A.-RI Lines Authorized To Be
Operated by Interm Operator
1. Burlington Northern Railroad Company

( N):
A. Burlington, Iowa (mllespost 0 to milepost*

2.06)
B. Mossville, Illinois (milepost 148.9) to

Peoria, Illinois (milepost 104.35) Including
the Keller Branch (milepost 1.55 to 8.02).1

C. Phillipsburg, Kansas (milepost 282) to
Caruso. Kansas (milepost 430).'

D. At Okeene, Oklahoma.'
2. Fort Worth and Denver Railway Company

(FWD):
A. From Amarillo to Bushland. Texas,

including terminal trackage at Amarillo.
and approximately three (3) miles
northerly along the pld Liberal Line.

B. North Fort Worth. Texas (milepost 003.0
to 611.4).

[FR Dc. M2-2 817 Fided 9-30-OU 8.45 
=
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49 CFR Part 1033

[23rd Revised Service Order No. 1473]

Car Service Order;, Various Railroads
Authorized To Use Tracks and/or
Facilities of Chicago, Rock Island and
Pacific Railroad Co., Debtor

AGENCY: Interstate Commerce
Commission.

-Changed.

ACTION: Twenty-third Revised Service
Order No. 1473.

SUMMARY. Pursuant to Section 122 of the
Rock Island Railroad Transition and
Employee Assistance Act, Public Law
96-254, this order authorizes various
railroads to provide interim service over
the Chicago, Rock Island and Pacific
Railroad Company, Debtor (William M.
Gibbons, Trustee), and to use such
tracks and facilities as are necessary for
operations. This order permits carriers .,

to continue to provide service to
shippers which would otherwise be
deprived of essential rail transportation.
EFFECTIVE 12:01 a.., October 1,1981,
and continuing in effect until 11:59 pan..
October 30,1981, unless otherwise
modified, amended or vacated by order
of this Commission.
FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr., (202) 275-7840.
SUPPLEMENTARY INFORMATION:

Decided. September 25, 1981.
Pursuant to Section 122 of the Rock

Island Transition and Employee
Assistance Act, Public Law 96-254
(RITEA), the Commission is authorizing
various railroads to provide interim
service over Chicago, Rock Island and
Pacific Railroad Company, Debtor
(William M. Gibbons, Trustee], (RI] and
to use such tracks and facilities as are
necessary for that operation.

In view of the urgent need for
implementation of long range solutions
for continued rail service over RI lines,
and in consideration of a recent
complaint by the Trustee regarding the
absence of compensation for the use of
his property by certain rail carriers, the
Railroad Service Board (RSB) hereby
reminds any carriers which haven't
negotiated such compensation to do so
in the interest of continued operations.
Compensation to the Trustee is an
integral part of the interim authority and
an obligation of all interim operators as
specified by paragraph Cc] of the order.

Appendix A. to the previous order, is
revised by adding at Item 5, V., the
authority for the Chicago and North
Western Transportation Company
(CNW), to operate at Iowa Junction,
Illinois; at renumbered Item 143., the
authority for the Baltimore and Ohio
Railroad to operate between Bureau and
Henry, Illinois; at renumbered Item 20.B,
the authority for the Iowa Northern
Railroad to operate between Nora
Springs and Manly, Iowa, and at Item
21, the new authority for the Iowa
Railroad to operate between McClelland
and Stuart, Iowa, and on two adjacent
branch lines. That Appendix is further
modified by deleting the authority for
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the Missouri-Kansas-Texas/Oklahoma,
Kansas and Texas Railroad Company to
operate in that necessary authority was
granted in Finance Docket 29372. All
succeeding Items were renumbered
accordingly.

Appendix B of Thirteenth Revised
Service Order No. 1473 is unchanged,
and becomes Appendix B of this order.

It is the opinion of the Commission
that an emergency exists requiring that
the railroads listed in the attached

,appendices be authorized to conduct
operations using RI tracks and/or
facilities; that notice and public
procedure are impracticable and
contrary to the public interest; and good
cause exists for making this order
effective upon less than thirty days'
notice.

It is ordered:

§ 1033.1473 Service Order No. 1473.
1 (a) Varous R'ailroads Authorized To
Use Tracks and/or Faqilities of the
Chicago, Rock Islad and Pacific
Railroad Company, Debtor (William M.
Gibbons, Trdstee). Various railroads are
authorized to use tracks and/or facilities
of the Chicago, Rock Island and Pacific
Railroad Company (RI), as listed in
Appendix A to this order, in order to
provide interim service over the RI; and

"as listed in Appendix B to this order, to
provide for continuation of joint or
commofi use facility agreements
essential to the operations of these
carriers as previously authorized in
Service Order No. 1435.

(b) The Trustee shall permit the
affected carriers to enter upon the
property of the RI to conduct service as
authorized in paragraph (a).

(c) The Trustee will be compensated
on terms established between the
Trustee and the affected carer(s); or
upon failure of the parties to agree as
hereafter fixed by the Comission in
accordance with pertinent authority
conferred upon it by Section 122(a),
Public Law 90-254.

(d) Interim operators, authorized in
Appendex A to this order, shall, within
fifteen (15) days of its effective date,
notify the Railroad Service Board of the
date on which interim operations were
commenced or the expected
commencement date of those
operations. Termination of interim
operations will require at least (30)
thirty days notice to the Railroad
Service Board and affected shippers.

(e) Interim operators, authorized in
Appendix A to this order, shall, within
thirty days of commencing operations
under authority of this order, notify the
RI Trustee of those facilities they
believe are necessary or reasonably
related to the authorized operations.

(f) During the period of the operations
over the RI lines authorized in
paragraph (a), operators shall be
responsible for preserving the value of
the lines, associated with each
operation, to the RI estate, and for
performing necessary maintenance to
avoid undue deterioration of lines and
associated facilities.

1. In those instances where more than
one railroad is involved in the joint use
of RI tracks and/or facilities described
in Appendix B, one of the affected
carriers will perform the mamtenance
and have supervision over the
operations in behalf of all the carriers,
as may be agreed to among themselves,
or in the absence of such agreement, as
may be decided by the Comnussion.

(g) Any operational or other difficulty
associated with the authorized
operations shall be resolved through
agreement between the affected parties
or, failihg agreement, by the
Commission's Railroad Service Board.

(h) Any rehabilitation, operational, or
other costs related to the authorized
operations shall be the sole
responsiblity of the interim operator
mcurrmg the costs, and shall not in any
way be deemed a liability of the United
States Government.

(i) Application. The provigions of this
order shall apply to intrastate, interstate
and foreign traffic.

() Rate appligable. Inasmuch as the
operations described in Appendix A by
interim operators over tracks previously
operated by the RI are deemed to be due
to carrier's disability, the-rates
applicable to traffic moved over these
lines shall be the rates applicable to
traffic routed to, from, or via these lines
which were formerly in effect on such
traffic when routed via RI, until tariffs
naming rates and routes specifically
applicable become effective.

1. The operator under this temporary
authority will not be required to protect
transit rate obligations incurred by the
RI or the directed carrier, Kansas City
Terminal Railway Company, on transit
balances currently held in storage.

(k) In transporting traffic over these
lines, all interim operators described in
Appendix A shall proceed even though
no contracts, agreements, or
arrangements now exist between them
with reference to the divisions of the
rates of transportation applicable to that
traffic. Divisions shall be, during the
time this order remains in force, those
voluntarily agreed upon by and between
the carriers; or upon failure of the
carriers to so agree, the division shall be
those hereafter fixed by the Commission
in accordance with pertinent authority
conferred upon it by the Interstate
Commerce Act.

(1) To the maximum extent
practicable, carriers providing service
under this order sball use the employees
who normally would have performed the
work in connection with traffic moving
over the lines subject to this Order.

(in) Effective date. This order shall
become effective at 12:01 a.m., October
1, 1981.

(n) Expiration date. The provisions of
this order shall expire at 11:59 p.m.,
October 30, 1981, unless otherwise
modified, amended, or vacated by order
of this Commission.

This action is taken under the
authority of 49.U.S.C. 10304, 10305, and
Section 122, Public Law 96-254,

This order shall be served upon the
Association of American Railroads,
Transportation Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad'
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Comnussion, Railroad Service
Board, members Joel E. Bums, Robert'S.
Turkington, and JohnaH. O'Brien.
James H. Bayne,
Acting Secretary.

Appendix A.-RI Lines Authorized To Be
Operated By Interim Operator
1. Lousana andArkansas Railway

Company (LOA): A. Tracks one through
six of the Chicago, Rock Island and
Pacific Railroad Company's (RI) Cadiz
yard in Dallas, Texas, commencing at the
point of connedtion of RI track six with
the tracks of The Atchison, Topeka and
Santa Fe Railway Company (ATSF) In
the southwest quadrant of the crossing of
the ATSF interlocking station No. 19.

2. Peoria and Pekin Union Railway Company
(P&PU) All Peoria Terminal Railroad
property on the east side of the Illinois
River, located within the city limits of
Pekin, Illinois,

3. Union Pacific Railroad Company (UP):
A. Beatrice, Nebraska.
B. Approximately 36.5 miles of trackage

extending from Fairbury, Nebraska, to RI
Milepost 581.5 north of Hallam,,
Nebraska.

4. Toledo, Peoria and Western Railroad
Company (TP&'W:

A. Keokuk, Iowa.
B. Peoria Terminal Company trackage from

Hollis to Iowa Junction, Illinois.
5. Chicago and North Western

Transportation Company (C&NW):
A. From Minneapolis-St. Paul, Minnesota.

to Kansas City, Missouri.
B. From Rock Junction (riIlepost 5.2) to

Inver Grove, Minnesota (milepost 0).
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'C. From Inier Grove (milepost 344.7) to
Northwood, Minnesota.

D. From Clear Lake Junction (milepost
191.1) to Short Line Junction, Iowa
(milepost 73.6).

E. From Short Line Junction Yard (milepost
73.6)-tb Carlisle, Iowa.

F. From Short Line Junction (milepost 73.6)
to Carlisle, Iowa (milepost 64.7).

G. From Carlisle (milepost 64.7) to Allerton.,
Iowa (milepost 0).

H. From Allerton, -Iowa (milepost 363] to
Trenton, Missouri (milepost 415.9).

I. FromAllerton. Iowa (milepost 415.9) to
Air Line Junction, Missouri (milepost
5022).

J. From Iowa Falls (milepost 97.4) to
Esterville, Iowa (milepost 209.9).

K. From Bricelyn, Minnesota (milepost 57.7)
to Ocheyedan, Iowa (milepost 246.7).

L. From Palmer (milepost 454.5) to Royal,
Iowa (milepost 502).

M. From Dows (milepost 113.4) to Forest
City, Iowa (milepost 158.2).

N. From Cedar Rapids (milepost 100.5) to
Cedar River Bridge, Iowa (milepost 96.2)
and to serve all industry formerly served
by the RI at Cedar Rapids..

.0. From Newton (milepost 320.5) to
Earlham, Iowa (milepost 388.6).

P. Sibley, Iowa.
Q. Worthington, Minnesota.
R. Altoona to Pella, Iowa.
S. Carlisle to Indianola, Iowa.
T. Omiaha; Nebraska: (between milepost 502

to milepost 504]. 1 .

U. Earlham (milepost 388.6) to Dexter, IoivTa
(milepost 393.5).,

V. Peoria Terminal Company trackage from
Iowa Junction (PTC milepost .91) through
Hollis, Illinois to the Ilinos River bridge
{PTC "iilepost 7.40). and between RI
.mileposts 164.30 and 164.32 at Iowa
Junction, Illinois."

6. Chicago, Ailwaukee, St. Paul and Pacific
Railrodd Company (Miwaukee):

A. From West Davenport. through and
mcludin Muscatine, to Fruitland, Iowa,
including the Iowa-Ilnois Gas and
Electric Companynear Fruitland.

B. Washington, Iowa.
C. From Newport to-a pointnear the east

bank of theMississippi River, sufficient
to serve Northwest'Oil Refinery, at St..
Paul Park, Minnesota.

D.From Davenport to Iowa City,-Iowa.,
E. At Davenport, Iowa.

7. Davenport, Rock Island and North
Western Railway Company (DRI:

A. Moline, Illinois.
B. Rock Island, Illinois, including 26th

Street jard.
-C. From Rock Island through Milan, Illinois,

to a point west of Milan sufficient to
include service to'the Rock Island

-Industrial complex.
D. From Rock Island, Illinois, to Davenport,

Iowa, sufficient to include servi6e to
Rock Island Arsenal.

8. St. Louis Southwestern Railway Company
(SSW):

A. From Brinkley to Briark, Arkansas, and
at Stuttgart Arkansas.

B. At North Topeka and Topeka, Kansas.
9. Little Rock & Western Railway Company:

From Little Rock, Arkansas (milepost

135.2) to Perry. Arkansas (milepost
184.2); and from Little Rock (milepost
136.4) to the Missouri Pacific/RI
Interchange (milepost 130.6).

1O. Missouri Pacific Railroad Company: From
Little Rock, Arkansas (milepost 135.2) to
Hazen, Arkansas (milepost 91.5); Little
Rock, Arkansas (milepost 135.2] to
Pulaski, Arkansas (milepost 141.0); Hot
Springs Junction, (milepost 0.01 to and
including Rock Island milepost 4.7.

11. Norfolk and Western Railroad Company:
is authorized to operate over tracks of
the-Chicago. Rock Island and Pacific
Railroad Company running southerly
from Pullman Junction. Chicago, illinois.
along the western shore of Lake
Calument approximately four plus miles-
to the point. approximately 2,500 feet
beyond the railroad bridge over the
Calument Expressway. at which point
the'RI track connects to Chicago
Regional Port District track, and running
easterly from Pullman Junction
approximately 1,000 feet into the lead to
Clear-View Plastics, Inc.. for the purpose
of serving industries located adjacent to
such tracks and connecting to the
Chicago Regional Port District. Any
trackage rights arrangements which
existed between the Chicago. Rock
Island and Pacific Railroad Company
and other carrers, and which extend to
the Chicago Regional Por( District Lake
Calument Harbor, West Side, willbe
continued so that shippers at the port can
have NW rates and routed regardless of
which carer performs switching
services.

12. Southern Railway Company: A. At
Memphis, Tennessee.

13. Cadillac and Lake City Railroad:
A. From Sandown Junction (milepost 0.1) to

and including junction with DRGW Belt
Line (milepost 3.9) all in the vicinity of
Denver, Colorado.i

B. From Colorado Springs (milepost 609.1)
to and including all rail facilities at
Qolorado Springs and Roswell, Colorado
(milepost 602.8), all in the vicinity of
Colorado Springs, Colorado.

C. From Limon, Colorado (milepost 532) to
but not including Caruso, Kansas
(milepost 429.3), with over-head nghts
from Caruso to Colby, Kansas. In order
to effect interchange with the Union
Pacific "

D. Rock Island trackage rights over Union
Pacific Railroad Company between
Limon and Denver, Colorado.

14. Baltimore and Ohio Railroad Company
A. From Blue Island. Illinois (milepost 15.7)

to Bureau, Illinois (milepost114.2), a
distance of 98.5 miles.

B: From Bureau, Illinois (milepost 114.12) to
Henry, Illinois (milepost 128.94) a
distance of approximately 12.8 miles.2

15. Cedar Rapids ond lowa City Railway
Company (ICC): A. From the west
intersection of Lafayette Street and
South Capitol Street, Iowa City, Iowa,
southward for approximately 2.2 miles,
terminating at the intersection of the RI

Changed.2 Added.

tracks and the southern line of Section
21. Township 70 North. Route 6 West.
Johnson County, Iowa. including spurs of
the main trackage to serve various
Industry;, and to effect interchange with
the Chicago, Milwaukee. St. Paul and
Pacific Railroad Company.

16. Keota Waslungton Transportation
Company:

A. From Keola to Washington, Iowa; to
effect interchange with the Chicago.
Milwaukee. St. Paul and Pacific Railroad
Company at Washington. Iowa. and to
serve any industries on the former RI
which are not being served presently.

B. At Vinton, Iowa, and to serve any
industries on the former RI which are not
being served presently.

C. From Vinton Junction, Iowa (milepost
23.4) to Iowa Falls, Iowa (milepost 97.4).

17. The La Sale and Bureau County Rairoad
Company:.

A. From Chicago (milepost 0.66) and Blue
Island. Illinois (milepost 16.61). and yard
tracks 6. 9 and 10; and crossover 115 to
effect interchange at Blue Island. Illinois.

B. From Western Avenui (Subdivision IA.
milepost 16.6) to 119th Street
(Sibdivlsion IA. milepost 14.8). at Blue
Island Illinois.

C. From Gresham (subdivision 1, milepost
10,0] to South Chicago (subdivision lB.
milepost 14.5) at Chicago. Illinois.

18. TheAtchison. Topeka and Santa Fe
Railway Company: A. At Alva.
Oklahoma.

19. The Brandon Corporation A. From
Clifton. Kansas (milepost 197.0). to
Manhattan, Kansas (milepost 143.0). a
distance of approxinately 53 miles.

20. Iowa Northern Railroad:
A. From Cedar Rapids. Iowa (milepost

100.5). to Waterloo, Iowa (milepost
150.76).

B. From Shell Rock, Iowa (milepost 172.1].
to Manly, Iowa (milepost 225.11.

C. At Vinton. Iowa, and west on the Iowa
Falls Line to milepost 24.3.

21. Iowa Railroad Company:
A. From McClelland. Iowa (milepost 476.6]

to Stuart. Iowa (milepost 397.84) a
distance of approximately 78.76 miles.

B. From Audubon Junctiou (milepost 440.7)
toAudubon. Iowa (milepost 465.1) a
distance of approximately 24.4 miles.

C. From Hancock, Iowa (milepost 6.4) to
Oakland. Iowa (milepost 12.3) a distance
of approximately 5.9 miles.

[FR D=C. Ci-MGi Faed 9-.30-a: 45 aml
BILLING CODE 7035,-01-U

49 CFR Parts 1039 and 1300

[Ex Parte No. 387]

Railroad Transportation Contracts

AGENCY: Interstate Commerce
Commission.
ACTION: Removal of interim rules.

SUMMARY: At 45 FR73481, November 5,
1980, the Commission published interim
rules umplementing the provisions of the

48215
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Staggers Rail Act which govern the
process of contract filing, complaints,
and approval and disapproval of
contracts between rail carriers and
purchasers of rail service. At 45 FR
85640, December 29,1980, the
Commission published a notice telling of
a stay of these rules which took effect
on December 16, 1980. Proposed rules
were promulgated in the same issue,
which had a comment-due date of
January 8, 1981.

This notice removes the interim rules.
The purpose of removal at this time is to
avoid inclusion of the stayed interim
rules in the annual revision of the Code
of Federal Regulations now being
prepared. Comments on the proposed
rulesare currently being considered,
and final action on them will be
forthcoming.

EFFECTIVE DATE: October 1.1981.
FOR FURTHER INFORMATION CONTACT:

Jane Mackall, 202-275-7693.

SUPPLEMENTARY INFORMATION: Title 49
of the Code of Federal Regulations is
amended by removing § § 1039.1-1039.6,
and § § 1300.300, 1300.310, 1300.311,
1300.312, 1300.313, 1300.314, and 1300.315
as published at 45 FR 73481, November
5, 1980.

Decided: September 28, 1981.
By the Commission, Chairman Taylor, Vice

Chairman Clapp, Commissioners Gresham
and Gilliam

James H. Bayne,
Acting Secretary.

[FR Doe. 81-28585 Filed 9-30-81; &45 am]
BILNG CODE 7035-01-M

49 CFR Parts 1100, 1108, 1111, and
1121

General Rules of Practice; Guidelines
for Implementation of the National
Environmental Policy Act of 1969;
Railroad Acquisition, Control, Merger,
Consolidation Project, Trackage
Rights and Lease Procedures;
Abandonment of Railroad Lines and
Discontinuance of Service;
Corrections

AGENCY: Interstate Commerce
Commission.

ACTION: Corrections to final rules.

SUMMARY: The purpose of this notice is
to correct errors, inconsistencies and
omissions which occurred inadvertently
m documents published during the
period from October 1, 1979 to the
present. The documents concern
regulations on the Commission's general
rules of practice, environmental
considerations, and railroad matters.
The corrections are listed and discussed
separately below.

FOR FURTHER INFORMATION CONTACT:

Ann Guthridge, 202-275-7281.

SUPPLEMENTARY INFORMATION: (1) At 45
FR 86789, December 31, 1980, m Ex Parte
No. 55 (Sub-No. 43), the Commission
published rules governing applications
for operating authority. The rules
modified the Commission's procedures
for permanent authority governing
issuance of certificates, permits and
licenses to motor and water carriers,
freight forwarders and brokers. The
instruction for removing portions of
Appendix F is corrected as-follows:

PART 1100-COMMISSION
ORGANIZATION; DELEGATION OF
AUTHORITY

Appendix F [Amended]

Remove that portion of Appendix F to
Part 1100 under the headings
"Applications-Motor Carmer and
Broker," and "Applications-Water
Carrier and Freight Forwarder."

(2) At 45 FR 79813, December 2,1980,
in Ex Parte No. 55 (Sub-No. 22), the
Commiusion revised its exisiting
guidelines for environmental policy. The
heading of the revised Part 1108 was
madvertently omitted. The heading
should read as follows:

PART 1108-GUIDELINES FOR
IMPLEMENTATION OF THE NATIONAL
ENVIRONMENTAL POLICY ACT OF
1969

-(3) At 46 FR 9113, January 28, 1981, m
Ex Parte No. 282 (Sub-No. 6), the
Commission issued a policy statement
on the importance of rail consolidations
in national policy: The instruction for
the CFR amendment m column 3 is
corrected as follows:

PART 1111-RAILROAD ACQUISITION,
CONTROL, MERGER,
CONSOLIDATION PROJECT,
TRACKAGE RIGHTS AND LEASE
PROCEDURES

Title 49 CFR Part 1111 is amended by
adding § 1111.10 to read as follows:

(4) At 45 FR 79488, December t 1980,
in Ex Parte No. 282 (Sub-No. 7), the
Commission issued interim rules which
describe application procedures for
special mtermodal authority for
transportation prior or subsequent to
rail transportation. § 1111.11(c) In
instruction number (2) is corrected as
follows:

(2) The interim rule in 49 CFR 1111.11
(c) is revised to read as follows:

(c) Protests-(1) Filing requirements.
The original and five copies ofa protest
to an application filed under 49 CFR
1111.11(a) shall be filed with the Section
of Finance, Room 5414, Interstate
Commerce Commission, Washington.
D.C. 20423, within 10 days of filing of the
application. The protest shall bear the
same caption (IM prefix, number and
title) as that appearing on the
application. This caption shall also be
printed on the front of the envelope
containing the application,

(2) Contents. The protest shall be In
the form of verified statements and shall
demonstrate why there Is no presently
impaired rail service anid/or inadequate
motor common carrier service which
results in the serious failure of the rail
carrier serving the shippers to meet the
rail equipment or transportation
schedules of shippers or which
otherwise seriously fall to provide
adequate normal rail services required
by shippers and which shippers would
reasonably expect a rail carrier to
provide.
PART 1121-ABANDONMENT OF
RAILROAD LINES AND
DISCONTINUANCE OF SERVICE

{5) At 45 FR 78148, November 25, 1080,
in Ex Parte No. 274 (Sub-No. 6), the
Commission issued interim rules
concerning the abandonment of railroad
lines and discontinuance of service.
Subparagraphs (1) and (11) in paragraph
(a) of § 1121.37 are corrected to read (1)
and (2).
James H. Bayne,
Acting Secretary.
IFR Doec. 81-28513 Filed 9-30-t1 8:45 am)

BILLNG CODE 7035-o01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to -give interested persons an
opportunity to participate irf the rule
malng pnor to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Grain Inspection Service

7 CFR Part 800

Changes in the Options To Treat
Insect Infested Shiplot Grain

AGENCY: Federal Gram Inspection
Service, USDA.
ACTiON:Nbtice of Withdrawal of
Proposed Rule,,

SUMMARY: The Federal Gram Inspection
Service (FGIS) is withdrawing the
proposal to eliminate the current option
of treating insect infested gram during
loading aboard ships other than bulk dry
cargo ships. This action is based on
comments received regarding the
proposal, as well as, research resulting
in new developments in the treatment of
msectnfested gram aboard ships.
EFFECTIVE DATE: October 1,1981.
FOR FURTHER INFORMATION CONTACT:
John W. Marshall, Director, Inspection
Division, USDA, FGIS, 1400
Independence Avenue, SW,
Washington, D.C. 20250, telephone (202)
447--8497
SUPPLEMENTARY INFORMATION: In the
May 15, 1980, issue of the Federal
Register (45 FR 32284), the Federal Gram
Inspection Service (FGIS) proposed to
amend § 800.86(e)(1) of the regulations
(7 CFR 800.86(e)(1)) under the United
States Gram Standards Act (7 U.S.C. 71
et. seq.) by deleting paragraph (e)(1)(iii)
of § 800.86. The effect of this proposal
would have been to revoke procedures
allowing the fumigation of insect
infested gram during loading aboard
ships other than bulk dry cargo ships.
Public comments were solicited on the
proposal. All comments received by
FGIS were opposed to tha proposal. The
commentors recommended the
evaluation of other alternatives which_
would be less restrictive.

Since the publication-of tlus proposal
and receipt of the comments, research
conducted by the Agricultural Researck
Service, U.S. Department of Agriculture,

has determined that insect infested
gram, which has been loaded aboard
tanker-type ships, can be safely and
effectively treated in accordance with
procedures similar to those used for
bulk dry cargo ships. Therefore,
treatment of insect infested gram aboard
tankers has been approved on an
interim basis by FGIS instruction until
further research in regard to gas
distribution is conducted.

FGIS is evaluating other alternative
methods for safely and effectively
treating insect infested grdin aboard
ships other than tankers and bulk dry
cargo slups. The methods will be
designed to nummize any potential
economic impact on the U.S. grain and
maritime industries while providing for
safe and effective fumigation of grain on
board other types of ships.

Accordingly, FGIS has determined
that the proposed amendment should be
withdrawn. The withdrawal of tlus
proposal, however, does not preclude
FGIS from issuing similar notices in the
future or commit FGIS to any course of
action.

Accordingly, the proposed
amendment published m the Federal
Register (45 FR 32284-32285) on May 15,
1980, entitled "Proposed Change m the
Options to Treat Insect Infested Shiplot
Gram" is hereby withdrawn.
(Sec. 18, Pub. L 94-582,90 StaL 2884 (7 U.S.C.
87e)).

Done in Washington, D.C., on September
25, 1981.
Kenneth A. Gilles,
Administrator.
[FR Doc. 81-=31 Filed 9-341 8:45 =1]
BILWNG CODE 3410-E"-M

FEDERAL RESERVE SYSTEM

12 CFR Ch. II

Semiannual Agenda of Regulations
and Regulatory Flexibility Agenda
AGENCY:Board of Governors of the
Federal Reserve System.
ACTION: Semiannual Agenda.

SUMMARY: Pursuant to the Regulatory
Flexibility Act, and the Board's
Statement of Policy Regarding Expanded
Rulemaking Procedures, the Board
anticipates having under consideration
regulatory matters as indicated below
during the period from October 1, 1981
through April 1,1982. The Board's next

semiannual agenda will be published on
April 1,1982.
DATE: Comments may be received any
time during the next six months.
ADDRESS: Comments sould be addressed
to William W. Wiles, Secretary of the
Board, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551.
FOR FURTHER INFORMATION CONTACTf.

(A staff contact for each item is
indicated with the regulatory description
below.)
SUPPLEMENTARY INFORMATION: The
Board's Semiannual Agenda is divided
into three sections: Section Areports
those regulatory matters from the
Board's last Semiannual Agenda (April
1,1981 through October 1,1981] on
which final action has been taken;
Section B reports on regulatory matters
that have been proposed and that are
under Board consideration; and Section
C reports regulatory matters the Board
may consider proposing for public
comment during the next six months.

A double asterisk (**) in Sections B
and C indicates those matters listed on
the Board's previous Semiannual
Agenda; a dagger(t) indicates a proposal
that is likely to have a significant
economic impact on a substantial
number of small entities. The latter
designation applies to only those
matters proposed or expected to be
proposed for public comment after the
January 1,1981, effective date of the
Regulatory Flexibility Act.

A. REGULATORY MATTERS FROM
THE APRIL 1,1981 THROUGH
OCTOBER 1,1981 SEMIANNUAL
AGENDA ON WHICH FINAL ACTION
HAS BEEN TAKEN
1. Regulation: C-Home Mortgage
Disclosure (12 CFR part 203)

ACTION TAKEN: In July 1981, the Board
adopted a revised regulation that
Implements statutory changes to the
Home Mortgage Disclosure Act that
were enacted m October 1980 (Pub. L
96-399), and thaft is written in a
simplified, concise form (46 FR 40679,
August 11, 1981). This proposal was
published for comment in February 1981
(46 FR 11780, February 10, 1981]. The
regulation requires depository
institutions located in standard
metropolitan statistical areas (SMSAs)
and with assets over $10 million to
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disclose data about their home mortgage
and home improvement loans each year.
No significant new burdens were
imposed on any covered institutions.

Some of the principal changes in the
revised regulation are as follows: (1]
disclosuresare no longer required at a
branch office in the SMSA where the
institution's home office is located. (A
disclosure statement will continue to be
available at the home office and will
conta:n complete data for all SMSAs m
which the institution has offices.); (2)
disclosures at other branch offices are
only required to give data about loans
on property in the SMSA where the
branch is located; (3) the "total
residential mortgage loans" category is
no longer required; (4) geographic
breakdowns must be given in terms of
census tracts or counties and not by ZIP
codes; (5) an institution may use either,
1970 or 1980 census tract boundaries in
geocoding loans, until the 1980 census
tract outline maps for the SMSA are
issued by the U.S. Census Bureau; (6) a
lobby notice is required iegarding the
availability of home mortgage data; (7)
an institution that has exempt status
and that subsequently loses its
exemption must begin to compile and
report data only, in general, for the
calendar year following the loss of
exemption; and (8) an institution must
send a copy of its disclosure statement
to its supervisory agency.

The lobby notice requirement became
effective on September 30,1981. The
remaining requirements went into effect
on August 11, 1981. The Board also
adopted a revised version of the
HMDA-1 form for reporting and
disclosure of loan data. The form will be
published after review by the U.S. Office
of Management and Budget.
AUTHORITY: Home Mortgage
Disclosure Act of 1975, 12 U.S.C. 2804(a).
DOCKET NUMBER: R-0350.
STAFF CONTACT: John C. Wood,
Senior Attorney, Division of Consumer
and Community Affairs, (202-452-2412).

2. Regulation: D-Reserve Requirements
of Depository Institutions, Q-Interest
on Deposits (12 CFR Parts 204,217)
ACTION TAKEN: In response to
requests from the banking community, in
December 1980 the Board issued for
public comment proposed amendments
to its Regulations D and Q to permit the
establishment in the United States of
International Banking Facilities (IBFs)
by depository and other institutions to
promote international banking activity
in the United States. IBFs would make
loans -to and accept deposits from
foreign residents free of reserve
requirements and interest-rate

limitations (45 FR 84070, December 22,
1980). This proposal would affect
principally the major banks already
engaged in international banking
transactions. Following review of the
public comments, the Board adopted the
proposal'in substantially the form
proposed (46 FR 32426, June 23, 1981).
AUTHORITY: Federal Reserve Act, 12
U.S.C. 461.
DOCKET NUMBER: R-0214.
STAFF CONTACT: Robert F Gemmill,
Associate Director, Division of
International Finance, (202-452-3733);
Gilbert T. Schwartz, Associate General
Counsel, Legal Division (202-452-3625).

3. Regulation: T-Credit by Broker and
Dealers (12 CFR 220.60))
ACTION TAKEN: In response to a
request on behalf of a registered broker-
dealer, the Board in December 1980
denied permission to allow the
acceptance of bank depository receipts
for gold by a broker or dealer to meet
the margin requirementsspecified by the
rule. At the same time the Board issued
for public comment a proposed
amendment to Regulation T deleting
§ 220.6(j) which permits the use of
foreign currency to meet margin
requirements (45 FR 83510, December 19,
1980). In June 1981, after reviewing
comments received on the draft
amendments, the Board deleted

,§ 220.6(j) from Regulation T (46 FR
31250, June 15, 1981).
-AUTHORITY: Securities Exchange Act
of 1945, 15 U.S.C. 78g and w.
DOCKET NUMBER: R-0250.
STAFF-CONTACT: Laura Homer,
Securities Credit Officer, Robert Lord,
Attorney, Securities Regulation Section,
Division of Banking Supervision and
Regulation, (202-452-2781).
4. Regulation: Y-Bank Holding
Companies and Change in Bank Control
(12 CFR 225.4(a)(9))
ACTION TAKEN: In March 1978 the
Board issued for public comment a
proposal to amend its Regulation Y
relating ,to permissible insurance
activities for bank holding companies
(43 FR 14970, April 10, 1978). The
proposed amendments were required in
order to conform the regulation to an
opimon of the United States Court of
Appeals for the Fifth Circuit. The first
amendment deletes the authority of
bank holding compames to act as an
agent for the sale of insurance sold as a
matter of convemence to the public.
Another amendment removes the
authority for bank holding companirs to
act as agent for the sale of insurance for
themselves or for their subsidiaries. In
July 1981, the Board adopted the

proposals in substantially the form
proposed (46FR 38493, July 28, 1081).
AUTHORITY: Bank Holding Company
Act, 12 U.S.C. 1843(c)(8).
DOCKET NUMBER: R-0050.
STAFF CONTACT: Richard M. Whiting,
Senior Attorney, Legal Division, (202-
452-3779).

B. REGULATORY MATTERS THAT
HAVE BEEN PROPOSED AND WILL
INVOLVE FURTHER BOARD
CONSIDERATION
**1. Regulation: B-Equal Credit

Opportunity (12 CFR Part 202)

ACTION TAKEN: In April 1979, the
Board, in response to requests for
clarification, requested public comment
on how the specific rules of Regulation B
should apply to various credit scoring
practices (44 FR 23365, April 23, 1970).

In August 1980, the Board published a
revised proposal in the form of two
proposed interpretations,-the first
dealing with consideration of income in
credit scoring systems and the second
with the selection and disclosure of
reasons for adverse action (45 FR 50018,
August 26, 1980). Both proposals would
affect creditors that use credit scoring
systems. The Board will review the
comments received on the draft
proposals and is expected to take
further action during the next six
months.
AUTHORITY: Section 703(a) of the
Equal Credit Opportunity Act, 15 U.S.C.
1691b(a).
DOCKET NUMBER: R-0203.
STAFF CONTACT: Dolores S. Smith,
Assistant Director, Division of
Consumer and Community Affairs, (202-
452-2412).

*°2. Regulation: B-Equal Credit
Opportunity (12 CFR Part 202)

ACTION TAKEN: In October 1978, the
Board proposed for comment several
amendments to the regulation. In April
of 1979 one of the proposals was
adopted (44 FR 23813, April 23, 1979).
The amendment clarified that persons
who regularly refer consumers to
creditors were subject to the general
proscriptions against discrimination but
were not subject to the mechanical and
recordkeeping provisions of the
regulation. Three proposals, which
would affect creditors that extend credit
to small busmessed', have yet to be acted
upon. These proposals would extend
recordkeeping and adverse action
notification requirements to business
loans of under $100,000. Inquiries as to
marital status of applicants would be
prohibited in all business credit
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V
applications. It is expected that these
matters will be consideredby the Board
during-the next six months in
conjunction with action on the proposed
credit-scoring interpretations that are
also outstanding..(See entry B.1.)
AUTHORITY: Equal Credit Opportunity
Act; 15 U.S.C. 1691b.
DOCKET NUMBER: R-0185.
STAFF CONTACT. Dolores S. Smith, -
Assistant Director, Division of
Consumer and Community Affairs, (202-
452-2412).
**3. Regulation: D-Reserve

- Requirdments of Depository Institutions
(12 CFR Part 204)

7ACTION TAKEN: The Board will
consider further during the next six
months a proposal to adopt
contemporaneous reserve accounting. In
August 1980, the Board stated that it is
disposed toward returning to
contemporaneous reserve accounting if -
investigation indicates that such a
system is practical (45 FR 56009, August
22,1980). The proposal would change
the reserve maintenance schedule of

. depository institutions to coincide with
reserve computation periods as a means
of improving the System's ability to
meet its monetary policy objectives.
Such a proposal would affect the reserve
management practices of all depository
institutions with $15 million or more in
total deposits. -
AUTHORITY 12 U.S.C. 461 et seq.
DOCKET NUMBER: R-0306.
STAFF CONTACT: David Lindsey,
Assistant Director, Division of Research
and Statistics, (202-452-2601); -Gilbert T.
Schwartz, Associate General Counsel,
Legal-Division, (202-452-3625).

t4. Regulation: G-Securities Credit by
Persons Other than Banks, Brokers or

-Dealers (12 CFR Part 207); T-Credit by
Brokers and Dealers (12 CFR Part 220);
and U-Credit by Banks for the Purpose
of Purchasing or Carrying Margin Stocks
(12 CFR Part 221)

ACTION TAKEN: In June and July 1981,
proposals to revise the Board's margin
regulations were published for comment
as part of the Board's Regulatory
Improvement Project. The objectives of
the proposed revisions, as described
below and-in the proposars Initial
RegulatoryTlexibility Analysis, are to
simplify the regulations and to reduce
the burden of compliance wherevei
possible for individual and business
borrowers.

In its first group of proposed
amendments {46 FR 32592, June 24,1981]
to its margin regulations, the Board
proposed to amend Regulation T to:-

1. Elimnate "equity building" devices;
consolidate bond accounts with the
General Account-, and require in certain

.circumstances, an off-settingjadjustment
to any highly leveraged General

-Account by transfers from the
customer's Special Miscellaneous
Account.

2. Relax the restriction on the
arranging of credit for customers by
investment bankers to permit
investment banking services that may
be otherwise prohibited.

For Regulation U, the Board proposed
to change the collateral test to exempt
from quantitative limitation all bank
credit not secured by margin equity
securities. At the present time a purpose
loan that is collateralized by any stock
is subject to the margin regulation.

In a second announcement (46 FR
37516, July 21, 1981), the following
principal changes in the Board's margin
regulations were proposed:

1. Regulation T would be amended to
reduce the number of types of securities
and other accounts subject to Regulation
T from eleven to seven and to
restructure the accounts along
functional lines. Four of the accounts
would be used for public customer
transactions and three for transactions
between industry members.

2. The terminology of Regulation T
would be revised to prescribe the
amount of margin required rather than
the maximum loan value of securities
used as collateral. This would conform
to the terminology generally used by the
securities industry.

3. The definition of-"indirectly
secured" margin loans in Regulations U
and G would be amended to achieve
more objective standards. This action
would affect prmncipaliy lending

-arrangements, by banks and insurance
companies with corporate borrowers,
that contain restrictions-on disposition
of the borrower's assets.

4. Regulation G would be amended to
broaden the types of credit which may
be extended by lenders subject to that
regulation, chiefly insurance companies
and credit unions.

The-Board will review comments on
these proposals and is expected to take
further action during thQ next six
months.
AUTHORITY: Securities Exchange Act
of 1934,15 U.S.C. 78g, w.
DOCKET NUMBER: R-0362.
STAFF CONTACT: Laura Homer.
Securities Credit Officer, Division of
Banking Supervision and Regulation,
(202-452-2781); Robert Rewald, Division
of Research and Statistics, (20Z-452-
3637) Board of Governors of the Federal
Reserve System, Washington, D.C., or

Mindy R. Silvernian, (21Z-791-5032).
James M. McNeil, (212-791-5914
Federal Reserve Bank of New York.

5. Regulatiom J-Collection of Checks
and Other Items and Wire Transfer of
Funds (12 CFR Part 210)

ACTION TAKEN: In May 1981, the
Board issued for public comment
proposals to amend Subpart Aof
Regulation J by (1) redefining the terms
"sender" and "bank" to include a
depository institution as defined in 12
U.S.C. 461(b); namely, banks and thrift
institutions, (2) imposing on a paying
bank that returns an item an indemnity
for loss or expense resulting from return
of the item beyond the deadlines
provided in the regulation, (3]
incorporating provisions for collecting
coupons and othersecurities similar to
provisions regarding the payment and
return of cash items, and (4) inposing a
warranty and related indemnity
regarding wire advice of nonpayment on
a paying bank which returns a cash item
(46 FR 24576, May 1, 1981). After
considering the comments received, the
Board adopted the first proposal in
substantially the form proposed (46 FR
42059, August 19,1981). Final action on
the other three items is expectedc during
the next six months. In its consideration
of these proposals,'the Board has taken,
account of the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, and has concluded that none are
expected to have a sgnificant economic
impact on a substantial number of small
entities.
AUTHORITY: Sections 13,16, and 11(i)
of the Federal Reserve Act, 12 U.S.C.
342, 248(o), 360, and 248(i).
DOCKET NUMBER: R-0357.
STAFF CONTACT: JosephR.
Alexander, Attorney. Legal Diviion,
(202-452-2489).
"°6. Regulation: T-Credit by Brokers

and Dealers (12 CFR Part 220)

ANTICIPATED ACTION: In the last
Semiannual Agenda, reference was
made to possible consideration of an
amendment to Regulation T dealing with
back office procedures of brokers-
dealers.

Such an amendment has been
proposed as part of the current revision
of Regulation T (46 FR 32592, June 24.
1981). The Board will review the
comments on the proposal and is
expected to take further action during
the next six months. (See entry BA.]
AUTHORITY. Securities Exchange Act
of 1934 15 U.S.C. 78g and %v.
STAFF CONTACT: Laura Homer.
Securities Credit Officer, Bruce Brett,
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Securities Regulation Analyst, Division
of Banking Supervision and Regulation,
(202-452-2781).
t**7. Regulation: T.--Credit by Brokers
and Dealers (12 CFR Part 220)

ACTION TAKEN: In June 1981, the,
Board issued for public comment a'
proposed amendment to Regulation T to
provide special rules for margin on
options written gn Treasury or
Government National Mortgage
Association (GNMA) securities (46 FR
32033, June 19,1981).

The Securities and Exchange
Commission on February 24, 1981,
approved a Chicago Board Options
Exchange proposal to trade options on
GNMA securities. The Board's existing
margin requirements for options on
equity securities will be applicable
unless relaxing changes are made for
options on fixed income securities. If -
special rules are not adopted, the
markets for these risk-transferring
instruments may not be economically
viable. Sectors affected by such a
proposal would include securities
brokers, government securities dealers,
mortgage bankers, option exchanges,
and the general public who may wish to
take positions in the options market.

The Board's June 16,1981 action
requested public comment on two
alternative margin-setting proposals for
options on government and government
agency debt issues. One such proposal
would permit brokers and dealers to
give "good faith" loan value to an option
which has been purchased and would
permit a "good faith" margin when an
option contract is written. Under the
alternate proposal, the Board would set
a margin requirement of 130 percent of
the option premium, plus $1,000 for the
initial writing of all uncovered option
contracts on exempt debt securities.
Under this proposal no option contract
would be permitted to have loan value.

The Board'will review the comments
on the proposals and ii-expected to take
further action during the next six
months.
AUTHORITY: Securities Exchange Act
of 1934, 15 U.S.C. 78 g and w.
DOCKET NUMBER: R-0082.
-STAFF CONTACT: Laura Homer,
Securities Credit Officer, Bruce Brett,
Securities Regulation Analyst, Division
of Banking Supervision and Regulation
(202-452-2781).
**8. Regulation: Y-Bank Holding

Companies and Change in Bank Control
(12 CFR 225.7)'

ACTION TAKEN: In February 1979, the
Board adopted regulations to umplement
the Change in Bank Control Act, under
which any person seeking.to acquire

control of any insured bank or bank
holding company must provide 60 days'
priorwritten notice to the appropriate
Federal banking agency; At the same
time the Board invited'public comment
on the final regulations (44 FR 7229,
February 6, 1979); following review of
the comments received; the Board will
determine whether further action should
be taken.
AUTHORITY: Change in Bank Control
Act of 1978, 12 U.S.C. 1817(j).
DOCKET NUMBER: R-0199.
STAFF CONTACT: Carl Howard, Senior
Attorney, Legal Division (202-452-3786);
Jack M. Egertson, Assistant Director,
Division of Banking Supervision and
Regulation (202-452-3408).

9. Regulation: Y-Bank Holding
Compames and Change in Bank Control
(12 CFR 225.4(a))
ACTIONTAKEN: In tune 1981, the
Board issued for public comment a
proposed amendment to Regulation Y to
include the issuance of travelers checks
in the list of activities permissible for
bank holding companies (46 FR 32594,
June 24, 1981).

Before a bank holding company is
allowed to engage in a nonbanking
activity, the Board must first determine
that (1) the activity is "so closely related
to banking * * * as to be a proper
incident thereto." and (2) permitting the
particular company to engage in the
activity is in the public interest. The
Board may make the "closely related"
determination by issuing an order in an
individual case upon request or by
adopting a regulation; the public interest
determination is always made on a
case-by-case basis. On several
occasions the'Board has found by order
that the issuance of travelers checks by,
particular holding companies is closely
related to banking. In view of the -
increased number of applications to
engage in this activity, the Board is
proposing to make the general "closely
related" determination by regulation.

The changd would impose no
additional burden on any bank holding
company; indeed, it should facilitate the
application process for any -company
wishing to engage in the activity
because the company would merely
hae to refer to the regulation without
offering specific evidence on the
"closely related" test.

The Board will review the comments
received on the draft proposal and is
expected to take final action on the
proposal during the next six months.
AUTHORITY: Bank Holding Company
Act, 12 U.S.C. 1843(c)(8).
DOCKET NUMBER: R-0361.
STAFF CONTACT: Richard Whiting,
Senior Attorney, Legal Division (202-

452-3779); Susan Weinberg, Attorney,
Legal Division (202-452-3707).
* *10. Guidelines for Enforcement of the
Equal Credit Opportunity and Fair
Housing Acts

ACTION TAKEN: In July 1978, the five
Federal financial regulatory agencies-
Comptroller of the Currency, Federal
Deposit Insurance Corporation, Federal
Home Loan Bank Board, National Credit
Union Administration, and the Fedbral
Reserve Board-issued for public
comment proposed uniform guidelines
for enforcement of the Equal Credit
Opportunity and Fair Housing Acts (43
FR 29256, July 6, 1978). The guidelines
would specify the kind of corrective
action a creditor Would be requested to
take for violations of the more
substantive provisions of the Equal
Credit Opportunity Act (Regulation B)
and the Fair Housing Act. Based on the
comments received and further
deliberation, the agencies, under the
direction of the Federal Financial
Institutions Examination Council, have
developed a policy statement and
agency guidelines for implementing the
policy statement. These have been
recommended to the agencies for
possible adoption by October 1981.
AUTHORITY: Equal Credit Opportunity
Act, 15 U.S.C. 1691, et seq., Federal
DepositInsurance Act, 12 U.S.C. 1818(b),
DOCKET NUMBER: R-0168.
STAFF CONTACT: Jerauld C.
Kluckman, Associate Director, Division
of Consumer and Community Affairs
(202-452-3401).

C. REGULATORY MATTERS THE
BOARD MAY CONSIDER DURING
THE NEXT SIX MONTHS
ti. Regulation: E-Electronlc Fund
Transfers (12 CFR Part 205)
ANTICIPATED ACTION:'The Board has
been asked by financial institutions to
consider publishing for comment
amendments to the regulation
concerriing (1) a limited exemption for
small institutions that participate In the
federal government's direct deposit
program, but do not offer other
electronic services subject to the
regulation; (2) a partial exemption from
the periodic statement requirements for
savings accounts that are accessible by
intra-institutional telephone transfers;
and (3) modification of certain
requirements for institutions that offer
electronic services internationally,

The suggested amendments, If
proposed and adopted by, the Board,
would relax existifig regulatory burdens
for a number of small institutions (under
the first two items listed above) and for
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institutions that are members of debit-
credit card networks (under the third'
item). It is believed that these proposed
changes would not result in any loss of
significant protections for consumers.

The Board is expefted to consider,
within the next six months, whether to
publish these proposals.
AUTHORITY: Electromc Fund Transfer
Act, 15 U.S.C. 1693b.
STAFF CONTACT: Dolores S. Smith,
Assistant Director, Division of
Consumer and Community Affairs (202-
452-2412].

f2. Regulation: G-Securities Credit by
Persons Othei than Banks, Brokers, and
Dealers (12 CFR Part 207); T-Credit by
Brokers and Dealers (12 CFR Part 220);
and U-Credit by Banks for the Purpose
of Purchasing or Carrying Margin Stocks
(12 CFR Part 221)

ANTICIPATED ACTION: The Board
will consider issuing for public comment
proposed-amendments to the "
,equirements set forth in Regulations G.
T and U for initial and continued
inclusion on the List of OTC Margin
Stocks.

In July 1969, the Board adopted
criteria- for including stocks.on the List
of OTC Margin Stocks. In didussions
leading to the selection of the criteria,
the Board indicated that (a] stocks to be
included on the List should have market
characteristics similar to exchange-
listed securities; (b) manipulation by
issuers to permit or prevent inclusion or
non-mclusion should be made as "
difficult as possible, and (c) fluctuations
in the List should be minimied."

Recommended changes in the OTC
List criteria are the result of a staff
review of the OTC Margin stock listing
and continued listing requirements in
light of recent developments in the
securities markets im general, the OTC
market in particular, and staff
experience with administering the
requirements. It is believed that revising
the criteria is espeicially appropriate at
this time because of a recent'decision to
revise the List three times a year
commending in 1982 rather than twice a
year as is.the current practice.This has
been a frequent recommendation of the
securities industry.

Stocks included on the List of OTC
Margin mocks may be bought and held
on margin at brokerage -firms, and some
market participants believe this
broadens the market for these stocks. Tc
the extent this is true, changes in the
listing criteria may affect the future
growth of the List and might have some
effect on the ability of small
corporations-to raise additional equity
capital from the public.

AUTHORITY: Securities Exchange Act
of 1934,15 U.S.C. 78g and v.
STAFF CONTACT: Robert S. Plotkm,
Assistant Director, Laura Homer,
Securities Credit Officer, Jame Lenoci,
Financial Analyst, Division of Banking
Supervision and Regulation, (202-452-
2781).

t **3. Regulatiom K-International
Banking Operations (12 CFR Part 21)

ANTICIPATED ACTION: The Board
will consider publishing for comment a
revised proposal that would permit Edge
-Corporations to provide a broader range
of banking services than is now
permssible to a limited class of
customers. While Edge Corporations are
in most instances owned by major
banks, the proposal would also afford
scope for smaller banks to compete
more effectively in development and
supply of services to support U.S. trade.
,Pursuant to the International Banking
Acts a similar proposal was published
for comment m February 1979 (44 FR
10509, February 21, 1979), to improve the
competitive position of Edge
Corporations.

Action on this matter would represent
a relaxation of regulatory burden oh
Edge Corporations and would permit a
shift to a more cost-effective method of
supervision of Edge Corporations.

AU'THORITY: International Banking Act
of 1978, 12 U.S.C. 3101. Federal Reserve
Act 12 U.S.C. 601 and 615.

STAFF CONTACT: James S. Keller,
Semor Attorney, Legal, (202-452-3582);
Henry S. Terrell, Chief, International
Banking Section, Division of
International Finance, (202-452-3768).

4. Regulation: K-International Banking
Operations (12 CFR Part 211)

ANTICIPATED ACTION: The Board
will consider publishing for comment an
amendment to Regulation K that would
permit Edge Corporations in the United
States to offer certain investment,
financial and economic advisory
services. These services would include
providing general economic information
-and certain portfolio investment advice,
as well as managing investment
pottfolios for non-U.S. customers of the
Edge Corporation.

This proposal, in response to a request
by a U.S. banking organization in
accordance with Regulation K, would
enable Edge Corporations to offer a
service that currently is not on the list of
activities permissible for an Edge
Corporation in the U.S. The proposal
would impose no additional burden on
any Edge Corporation.

AUTHORITY: Federal Reserve Act, 12
U.S.C. 616. International Banking Act of
1978,12 U.S.C. 611.
STAFF CONTACT: Melanie L Fein,
Attorney, Legal Division, (202-452-3594];
Henry N. Schiffman Division of Banking
Supervision and Regulation, (202-452-
2525).
5. Regulatiom T-Credit by Brokers and
Dealers (12 CFR 220.4(c))

ANTICIPATED ACTION: The Board
will consider issuing for public comment
either an amendment to the special cash
account provision of Regulation T or an
interpretation to facilitate the covered
writing of options by institutions and
other entities which are prevented by
law from using margin accounts.
Because of processing deliys in delivery
versus payment arrangements in which
escrow receipts from banks are used,
brokers have asked for'more flexibility
than presently permitted.

Lifting the Securities and Exchange
Commission's moratorium on option
expansion has increased the difficulties
encountered by brokers, and the Board's
staff has verified with banks that a
problem exists. With respect to the
Regulatory Flexibility Act (5 U.S.C. 601-
612), it is not expected that such a
proposal would be likely to have a
significant economic impact on a
substantial number of small entities.

AUTHORITY: Securities Ecchange Act
of 1934,15 U.S.C. 78g and w.

STAFF CONTACT: Robert Lord,
Attorney, Securities Regiuation Section,
Division of Banking Supervision and
Regulation, (202-452-2781).

6. Regulation: T-Credit by Brokers and
,Dealers (12 CFR Part 220) -

ANTICIPATED ACTION: The Board
will consider issuing for public comment
a proposed amendment to Regulation T
to permit letters of credit to be used as
collateral i connection with the lending
of securities. The current rule (12 CFR
220.6(h)) permits only cash to be used as
collateral when creditors borrow-
securities to make delivery in the cases
of short sales, failures to receive
securities required to be delivered, or in
other circumstances involving
settlement of securities transactions. In
addition, staff has expressed.the view
that Treasury bills may also be used as
collateral.

Members of the securities industry
and institutional lenders of securities
have requested Board staff to review
Regulation T with a view toward
permitting the use of letters of credit m
securities lending transactions. They
argue that a low-cost alternative to cash
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deposits in such transactions is
necessary under current economic
conditions. They also argue that the use
of letters of credit would be more
efficient since it eliminates transfers of
money and book entry problems. In
addition, the newly revised Federal
Bankruptcy Code has created-
uncertainty over the rights of securities
lenders to the cash collateral deposited
by a broker/borrowe7 in the event of the
latter's insolvency. Finally, the
Department of Labor has recently given
permissipn to employee benefit plans to
lend securities and take back letters of
credit as collateral. It is not expected
that such a proposal would have an
adverse impact on any small
institutions. 11
AUTHORITY: Securities Exchange Act
of 1934, 15 U.S.C. 78g and w.
STAFF CONTACT: Iiaura Homer,
Securities Credit bfficer, Division of
Banking Supervision and Regulation,
(202-452-2781).

7. Regulation: Y-Bank Holding
Companies and Change in Bank Control
(12 CFR 225.4(a)(9))

ANTICIPATED ACTION: The Board
will consider issuing for-public comment
a proposal to amend Regulation Y to -'
authorize bank holding companies to act
as agents for the sale of renewal
insurance.

In rulemaking proceedings to conform
the Board's insurance agency regulation
(Section 225.4[a)(9) of Regulation Y) to a
court decision, the Board m July 1981,
deleted the authority for bank holding
compames to sell renewal insurance. In-
connection with that rulemaking
proceeding, the Board had received
comments from several organizations
requesting that the authority for-bank
holding companies to sell renewal
insurance be re-added to Regulation Y.
In addition the Board received a request
opposing the inclusion of renewal
insurance .ithm the final regulation.
The proposal was deferred pending final
Board action on the rulemaking
proceedings referred to above; now that
those proceedings are completed the
Board will consider issumngfor public
comment a proposal to amend
Regulation Y to authorize bank holding
companies to act as agentsfor the sale'
of renewal insurance.

If the Board determines to issue this
proposal, it would seek comment from
the public on whether the activity is "so
closely related to banking * * * as to
be a proper incident thereto," including
comment on whether performance of the
activity by an affiliate of a bank holding
company can reasonably be.expected to
produce bene6fits to the public that

outweigh.possible adverse effects. The
proposal would impose no additional
burden on any bank holding company.
AUTHORITY: Bank Holding Company
Act. 12 U.S.C. 1843(c)(8).
STAFF CONTACT: Richard Whiting,
Semor Attorney,.Legal Division, (202-
452-3779).
**8. Regulation: AA-Unfair or
Deceptive Acts and Practices (12 CFR
Part 227)
ANTICIPATED ACTION: The Boari is
required by the Federal Trade
Commission Act to adopt a rule
applicable to the acts or practices of
banks that is substantially-similhr to a
trade regulation rule adopted by the
FTC prohibiting certain acts or practices
of other creditors as unfair or deceptive,
unless the Board finds that such acts or
practices of banks are not unfair or
deceptive or that implementation of a
similar rule with respect to banks would
seriously conflict with essential
monetary and payments systems
policies of the Board. In response to a
proposed FTC rule (known as the
"creditor holder-m-due-course rule")
governing the preservation of
consumers' claims and defenses, the
Board published a comparable proposal
for comment (41 FR 7110, February 17,
1976). The proposal would require the
insertion in certain credit contracts of d
notice preserving a consumer's claims
and defenses against a seller of goods or
services so that they can be raised
against any holder of-the contract. The
FTC published a rvised version of its
creditor rule for comment in November
1979, and is expected to. take final action
sometime in 1981. When a final FTC rule
is adopted, the Board will consider
publishing a new proposal for comment
or taking other appropriate regulatory
action.
AUTHORITY: Section 18(f) ofiFederal
Trade Commission Act, 15 U.S.C. 41 et
seq.
DOCKET NUIBER: R-0006.
STAFF CONTACT: Dolores S. Smith,
Assistant Direct6r, Division of
Consumer and Community Affairs, (202-
452-2412).
**9. Regulation: Rules Regarding
Availability of Information (12 CFR Part
261)
ANTICIPATED ACTION: The Board
will consider i~smng for public comment
certain amendmehts to its Rules
Regarding Availability of Information in
order to bring them into conformity with
existing information disclosurelaw as it
has developed since the regulation was'
last amended, and also in order to take
advantage of the staff's experience

working'with the Freedomof
Information Act, With respect to the
Regulatory Flexibility Act (5 U.S.C. 001-
612), it is not expected that proposals in
the area would create any additional
burden for small businesses.
AUTHORITY: Freedom of Information
Act, 5 U.S.C. 552.
STAFF CONTACT: Stephen L, Sicillano,
Senior Counsel, Legal Division, (202-
452-3920).

**10. Regulatory Improvement Project

ANTICIPATED ACTION: The Board's
Regulatory Improvement Project
involves, among other things, a
substantive, zero-base review of all
Federal Reserve regulations that affect
the-public to determine (1) the
fundamental objectives of the regulation
and the extent to which it is meeting
current policy goals, (2) nonregulatory
alternatives that would accomplish the
objectires, (3] costs and benefits of the
regulation, (4) unnecessary burdens
imposed by the regulation, and (5) the
clarity of the regulation.

During the next six months, the staff Is
expected to complete its review of
Regulation Y (Bank Holding Companies
and Change in Bank Control), and public
comment on proposed changes may be
sought dunng this period. In addition,
the Project will be continuing Its review
of the "margin credit" regulations
Regulation G (Securities ,Credit by
Persons Other than Banks, Brokers, or
Dealers), Regulation T (Credit by
Brokers and Dealers), Regulation U
(Credit by.Banks for the Purposes of
Purchasing or Carrying Margin Stocks),
and Regulation X (Rules Governing
Borrowers Who Obtain Securities
Credit). The staff will be reviewing the
comments that were'dueby September

.1.5, 1981, on some margin credit I
proposals, and additional requests for
public comment may be made over the
coming six months. The Project will also
participate in other reguldtory action
listed in this agenda to ensure that the
objectives of thaProject are met,
AUTHORITY: Financial Simplification
Act of 1980, 12 U.S.C. 3501.
STAFF CONTACT: Barbara R, Lowrey,
Assistant Secretary, Office of the
Secretary, (202-452-3742).

Bbard of Governors of the Federal Resorve
System, September 24, 1981,
Barbara R. Lowrey,
Assistant Secretary of the Board.
[FR DoC. 81-28447 Filed 9-30-81: &45 am]
BIING CODE 6210-01-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 81-NW-55-AD]

Airworthiness Directive; Lockheed-
Califorma Company Model L-1011
Series Airplanes

AGENCY: Federal Aviation (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes a new
Airworthiness Directive (ADJ'applicable
to Lockheed L-1011 series airplanes that
would require an inspection for fuel
leaks from the No. 2 engine .and APU
fuel lines'in the after body compartment,
and an inspection for hydraulic fluid
leakage in the right hand horizontal
stabilizer servo area. This action is
necessaryoto prevent a possible fire
hazard m an area of the aircraft whch is
not equipped with a fire dete6tion or
extingushg system. ,
DATE: Comments must be jeceived no'
later than November 20, 1981.
Compliance schedule as prescribed in
the body of the AD unless previously
accomplished.
ADDRESSES: The applicable service
information may be obtained from:
Lockheed-California Company, P.O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. This
information also may be examinea at
FAA Northwest Region, 9010 East
Marginal Way South, Seattle,
Washington 98108,, or 4344 Donald
Dbuglas Drive,-Long Beach, California
90808.
FOR FURTHER INFORMATION CONTACT.
Duane Naff, Aerospace Engineer,
Propulsion Branch, ANW-140L, Federal
Aviation Administration, Los Angeles
Area Aircraft Certification Office,
Northwest Region, 4344 Donald Douglas
Drive, Long Beach, California 90808,
telephone (213) 548-2835.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participatein the making of the
proposea rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be, submitted in
duplicate to the address specified -
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Administrator before taking action
bn the proposed rule. The proposals
contained in this notice may be changed

in the light of comments received. All
comments submitted will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket

Availability of NPRMS
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 81-NW-55-AD, 9010 East Marginal
Way South, Seattle, Washington 98108.

Discussion: Recent tests have
revealed that auxiliary power unit
(APUJ) exhaust shroud external surface
temperatures are higher than indicated
by previous testing. The shroud surface
temperature can exceed 650"F in high
ambient temperatures with high APU
loads. This represents a potential
ignition source. The area inwhih the
shroud is located contains hydraulic
components and is open to the general
afterbody compartment which contains
engine and APU fuel feed lines. This
area does not have firewalls nor fire
detection nor fire extinguishg systems.

If a leak should occur from the fuel
lines within the afterbody cavity or from
the hydraulic components adjacent to
the APU shroud, flammable fliud or
vapors could be carried to the heated
shroud, which could become an ignition
source, thus causing a fire hazard.

Since this condition is likely to exist
or develop in other airplanes of the
same type design, an airworthiness
directive is being proposed which
requires initial and repetitive leak tests
and visual inspections of the fuel lind
couplings and fittings and the hydraulic
actuators and servos located in the
afterbody compartment. At the present
time a repair'or modification which
represents terminating action -or this
AD does not exist. The FAA, however,
is in the process of evaluating a
modification to the shroud which, if
approved, will eliminate the need for the
proposed repetitive inspections.

The Proposed Amendment
Accordingly, the Federal Aviation

Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new Airworthiness Directive:
Lockheed-Califorma Company: Applies to all
Lockheed Model L-1011 Series airplanes,
certificated in all categones.

Compliance required as indicated, unless
previously accomplished.

A. To detect leakage of flammable fluids in
areas from which fiMds or vapors could
reach the auxiliary power unit exhaust
shroud. accomplish the following:

1. Within 400 hours time in service from the
effective date of this AD, and at repetitive
intervals not to exceed 400 hours time in
service thereafter, perform lead tests and
visual inspections as specified in the
accomplishment instructions of Lockheed
Service Bulletin 093-49-058 dated July 31.
1981. or later revisions approved by the Chief,
Los Angeles Area Aircraft Certification
Office. FAA Northwest Region.

2. If fuel or hydraulic flrd leakage is
detected, repair or replace defective parts or
components with serviceable units before
further flight.

B. Within 400 hours time in service from the
effective date of this AD, and at repetitive
Intervals not to exceed 1600 hours time in
service thereafter remove the drain plugs
from each double "o" ring. wig-o-flex
coupling in the section of the number 2 engine
fuel fluid line located aithe afterbody
compartment (figure B of Service Bulletin
093-49-058) and pressurize the line in
accordance with paragraph 2.A(2) of the
Service Bulletin. There should be no fuel
leakage. If fuel leakage is detected, repair or
replace defective parts or components with
serviceable units before further flight.-

C. Special flight permits may be issued in.
accordance with FARs 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the inspection requirements of
this AD.

D. Upon request of the operator, an FAA
maintenance inspector, subject to prior
approval by the chief. Los Angeles Area
Aircraft Certification Office. FAA Northwest
Region, may adjust the repetitive inspection
ntervals specified in this AD to permit
compliance at an established inspection
period of the operator if the request contains
substantiating data to justify the change for
that operator.

F. Alternative means of compliance with
this AD., whch provide an equivalent level of
safety, may be used when approved by the
Chief, Los Angeles Area Aircraft certification
Office. FAA Northwest Region.

The manufacturer's specifications and
procedures rndentified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a](1).

All persons affected by this proposal
who have not already received these
documents from the manufacturer may
obtain copies upon request to the
Lockheed-Califorma Company, P.O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Dept. 63-11, U-33,.B-1. These
documents also may be examined at
FAA Northwest Region, 9010 East
Marginal Way South, Seattle,
Washington 98108, or 4344 Donald
Douglas Drive, Long beach, California
90808.
(Sees. 313(a). 601. and 603. Federal Aviation
act of 1958, as amended (49 U.S.C. 1354(a),
1421. and 1423; Sec. 6(c)), Department of
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Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.85)

Note.-The FAA has determined that this
proposed regulation involves a regulation
which is not considered to be major under
Executive Order 12291 or significant.under
DOT Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). and will not
have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act,
since it involves few, if any, such entities. A
draft evaluation has been prepared for this
proposed regulation and has been placed in
the docket. A copy of it may be obtained by

/ contacting the person identified under the
caption "For Further Information Contact."

Issued in Seattle, Washington, on
September 18, 1981.
Robert O. Brown,
Acting Director, Northwest Region.
(FR Doc. 81-28597 Filed 9-30-81:8:45 aml
BIWN cODE 4910-13--M

14 CFR Part 39

[Docket No. 81-NW-63-AD]

Airworthiness Directives: Lockheed-
California Company Model L-1011
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes an
Airworthiness Directive (AD) applicable
to Lockheed-California Company L-1011
series airplanes that would require
installation of a wire harness shield and
a one-time inspection of the APU
generator feeder cables for either
insufficient or excessive slack; to be
followed by the corrective action
necessary. Incidents of arding related to
abrasion and chafing of the cable
harness have been reported. This AD is
needed to ensure the integrity of the
APU electrical generating system and
.prevent a possible fire hazard.

DATES: Comments must be received no
later than November 20, 1981.
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.
ADDRESSES: The applicable service
information may be obtained from:
Lockheed-California Company, P.O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. This
information also may be examined at
FAA Northwest Region, 9010 East
Marginal Way South, Seattle,
Washington 98108, or 4344 Donald
Douglas Drive, Long Beach, California
90808.
FOR FURTHER INFORMATION CONTACT:
Lonnie Tarver, Aerospace Engineer,

Systems and Equipment Branch, ANW-
130L, Federal Aviation Administration,
Northwest Region, Los Angeles Area
Aircraft Certification Office, 4344
Donald Douglas Drive, Long Beach,
Califorma 90808, telephone (213] 548-
2831.

SUPPLEMENTARY INFORMATION:

Commentg Invited

Interested persons are invited to
participate m the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Administrator before'taking action
on the proposed rule. The proposals
contained m this notice may be changed
in the light of cqmments received. All
comments submitted will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons. A
report summarizing each Federal
Aviation Admimstration-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 81-NW-63-AD, 9010 East Marginal
Way South,-Seattle, Washington 98108.

Discussion: There have been four (4)
reported instances of APU generator
feeder cable malfunctions which have
resulted from chafing or abrasion of the
cables. One instance resulted in minor
tdamage to a stringer as a consequence
of arcing. Chafing or abrasion may be
caused by either excessive or
insufficient cable slack in conjunction
with inadequate clamping procedures. In
addition, abrasion of cables has resulted
from inadvertent mispositioning of the
cables during maintenance.

To minimize damage during
maintenance activity, Lockheed issued
L-1011 Service Bulletin 093-25-254
dated October 25, 1976, which provides
a protective wire harness shield.
Lockheed also issued L-1011 Service
Bulletins 093-24-097 dated November
20, 1980 and 093-53-182 dated
November 18, 1980 relating to cable
clamping modifications to minimize
chafing or abrasion damage. Therefore,

in consideration of the hazardous
consequence of feeder cable arcing, and
the need for the integrity of this power
source to be maintained as an alternate
generating system, the Federal Aviation
Administration'considers the proposed
AD to be necessary.

The Proposed Amendment
Accordingly, the Federal Aviation

Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39,13) by adding the
following new Airworthiness Directive:
Lockheed-Callfornla Company: Applies to

Lockheed Model 1,-1011--385 series
airplanes certificated in all categories,
Compliance required within six months
from the effective date of this AD, unless

- already accomplished.
To pievent APU electrical power supply

cable arcing resulting from chafing or
abrasion, accomplish the following:

A. Install wire harness shield per Part Z of
Lockheed L-1011 Service Bulletin 093-25-254
dated October 25, 1976. or later revisions
approved by the Chief, Los Angeles Area
Aircraft Certification Office, FAA Northwest
Region.

B. Perform a one-time inspection of APU
feeder harness J130 for clearance from
stnnger No. 42, and install a harness support
if found necessary, in accordance with Part 2
of Service Bulletin 093-53-182 dated June 10,
1980. or later revisions approved by the Chief,
Los Angeles Area Aircraft Certification
Office, FAA Northwest Region.

C. Perform a one-time inspection of APU
feeder cable harness No. J130 and harness
No. X043 and install wire harness support If
found necessary, in accordance with part 2 of
Service Bulletin 091-24-097 dated November
20, 1980, or later revisions approved by the
Chief, LosAngeles Area Aircraft Certification
Office, FAA Northwest Region.

D. Alternative Inspections, repairs, or other
methods which provide an equivalent level of
safety, may be used when approved by the
Chief, Los Angeles Area Aircraft Certification
Office, FAA Northwest Region.

The manufacturer's specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1].

All persons affected by this directive
who have not already received these
documents from the manufacturer may
obtain copies upon request to Lockheed-
California Company, P,O. Box 551,
Burbank, California 91520, Attention:
Cqmmercial Support Contracts, Dept.
63-11, U-33, B-1, These documents also
may be examined at FAA Northeast
Region, 9010 East Marginal Way South,
Seattle, Washington 98108, or 4344
Donald Douglas Drive, Long Beach,
California 90808.
(Secs. 313(a), 601, and 603. Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423; Sec. 6(c), Department of
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Transportation Act (49 U.S.C. 1655[c)); and 14
CFR 11.85)

Note.-The Federal Aviation
Administration has determined that this
proposed regulation involves a regulation
which is not considered to be major under
Executive Order 12291 or significant under
DOT Regulatory Policies and Procedures (44
FR 11034; February 26,1979), and will not
have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act,
since it involves few, if any, such entities. A
draft evaluation has been prepared for this
proposed regulation and has been placed in
the docket. A copy of it may be obtained by
contacting.the person identified under the
caption -FOR FURTHER INFORMATION
CONTACT"'

Issued in Seattle, Washingto on
September 21,1981.
Charles R. Foster,
Director, North West Region.
[FR Doc. 81-28602 Filed 9-30-8U 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 81-NW-64-AD]

Airworthiness' Directives: McDonnell
Douglas Model DC-9 and C-9 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA),-DOT.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: This notice proposes an
Airworthiness Directive (AD) that
would require modification or
replacement of the tailcone lock housing
on Kevlar tailcones installed on Douglas
Model DC-9 series an-planes. The
lighter-weight Kevlar tailcone has been
shown to shift its position on.the latches
during release resulting in tailcone
hangup. This AD is needed-to assure
proper operation of the tailcone
emergency exit in the event an
emergency evacuation is required.
DATE: Comments must be receivedno
later than November 20,1981.
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.
ADDRESSES: The applicable service
information may be obtained from:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54-
60]. Tis information also may be
examined at FAA Northwest Region
9010 East Marginal Way South, Seattle,
Washington 98108, or 4344 Donald
Douglas Drive, Long Beach, California
90808.
FOR FURTHER INFORMATION CONTACT.

- Gilbert L..Thompson, Aerospace

Engineer, Systems and Equipment
Branch, ANW-130L, Federal Aviation
Administration, Northwest Region, Los
Angeles Area Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California 90808, telephone (213)
548-2833.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted In
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Administrator before taking action
on the proposed rule. The proposals
contained in this notice may be changed
m the light of comments received. All
comments submitted will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons. A
report summarizing each Federal
Aviation Administration-public contact
concerned with the substance of tis
proposal will be filed m the Rules
Docket.

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Admmstration, Northwest
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 81-NW-64-AD, 9010 East Marginal
Way South, Seattle, Washington 98108.

Discussion:

During recent production DC-9
tailcone drop tests, the lightweight
Kevlar tailcone failed to release
completely and as a result did not
separate from the aircraft. As a
consequence, the emergency evacuation
slide could not be deployed as required
for emergency evacuation.

Investigation revealed that when the
tailcone release handle was pulled, the
lockpmn on the fuselage latching
mechanism would catch the edge of the
relief cutout in the tailcone lock housing.
This release problem is attributed to the
lightweight Kevlar tailcone shifting its
position on the latches during the
release sequence, allowing the tailcone
to hand up. Prior design heavier
fiberglass tailcones have not exhibited
similar release problems. This proposed
AD is necessary to assure that the
tailcone emergency exit functions

properly on those DC-9 aircraft
configured with Kevlar tailcones.

The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new Airworthiness Directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-9-1O, -20. -30, -40.-0,
and -80 series airplanes, including C-GA. C-
913, and VC-GC airplanes, certificated in all
categories. Compliance required within the
next 900 hours time-in-service from the
effective date of this AD. unless already
accomplished. To assure proper operation of
the tailcone emergency exit tailcone release
mechanism on aircraft utilizing tailcone
assemblies P/N 5910233-505 or P/N 5910233-
507, accomplish the following:
A. Replace or modify the tailcone lock

housing as outlined in the Accomplishment
Instructions of McDonnell Douglas DC-9
Service Bulletin 53-158 dated July 15,1981,
or later revisions approved by the Chief
Los Angeles Area Aircraft Certification
Office, FAA Northwest Region.

B. Alternate means of compliance with the
AD which provide an equivalent level of
safety may be used when approved by the -
Chief, Los Angeles Area Aircraft
Certification Office.FAA Northwest
Region.

C. Special flight permits may be issued in
accordance with FARs 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.
The manufacturer's specifications and

procedures identified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552(a](1.

All persons affected by tis proposal
who have not already received these
documents from the manufacturer may
obtain copies upon request to the
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach.
California 90846, Attention: Director,
Publications and Training, C1-750 (54--
60). These documents also may be
examined at FAA Northwest Region,
9010 East Marginal Way South. Seattle,
Washington 98108, or 4344 Donald
Douglas Drive, Long Beach, California
90808.
(Secs. 313(a). 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423; Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)]; and 14
CFR 11.85)

Note: The FAA has determined that-this
proposed regulation involves a regulation
which Is not considered to be major under
Executive Order 12291 or significant under
DOT Regulatory Policies and Procedures (44
FR 11034: February 2M.1979]. and will not
have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act,
since it Involves few, if any, such entities. A
draft evaluation has been prepared for this
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proposed regulation and has been placed m
the docket. A copy of it may be obtained by
contacting the person identified under the
caption "FOR FURTHER INFORMATION
CONTAT W

Issued iN Sattle, Washington, on
September 18, 1981.
Robert O. Brown,
Acting Director Northwest Region.
IFR Do. 81-2615 Filed 9-30-l; 8.45 am]
e8L NG CODE 4910-13-M

14 CFR.Part 71

[Airspace Docket No. 81-AGL-36]

Proposed Alteration of VOR Federal
Airway
AGENCY. Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
revoke a segment of VOR Federal
Airway V-279 between Gunne, OH,
Intersection and the Columbus, OH,
nondirectional radio beacon (RBNJ. The
Columbus RBN will be decommissioned
and that segment of y-279 is no longer
required for air traffic control.
DATES: Comments must be received on
or before November 2, 1981.
ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Great Lakes Region, Attention: Chief,
Air Traffic Division, Docket No. 81-
AGL-36, 2300 East Devon, Des Plaines,
IL 60018.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT.
Lewis W. Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202] 426-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory

decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishmg the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Airspace Docket No. 81-AGL--36." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed-rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket '

both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemalng will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, D.C. 20591, or-by calling
(202) 426-8058. Communications must
identify the 'notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.123 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to eliminate a segment of VOR
Federal Airway V-279 between Gunne,
OH, Intersection and the Columbus, OH,
nondirectional radio beacon (RBN). The
Columbus RBN is scheduled for
decommissionig and we have
determined this airway segment is not
necessary for air traffic control
purposes. This would reduce chart
clutter and-return airspace for public
use. Section 71.123 of Part 71 was
republished in the Federal Register on
January 2, 1981 (46 FR 409).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Admimstration proposed to amend

§ 71.123 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (46 FR 409) as follows:

V-279 [Amendedl
By deleting the words"From the Columbus,

OH, RBN, INT Findlay, OH, 1400 and
Rosewood, OH, 045° radials;" and
substituting for them the words "From INT
Findlay, OH, 146* and Rosewood, OH, 083"
radials; to Findlay;"
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (40
U.S.C. 1655(c)); and 14 CFR 11.05)

The FAA has determined that this
proposed regulation only Involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule"
under Executive Order 12291; (2) Is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26,1979); (3) does not warrant
preparation of a regulatory evaluation
as the anticipated impact is so minimal;
(4) is appropriate to have a comment
period of less than 45 days; and (5) at
promulgation, wilt not have a significant
effect on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

Issued in Washington, D.C., on September
23,1981.
John W, Baier,
Acting Chief, Airspace andAir Traffic Rules
Division.
[FR Doc. 81-28438 Filed 9-30-81: &45 am]

BILNG CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 13

[File No. 9103]

The Times Mirror Co.; Proposed
Consent Agreement With Analysis To
Aid Public Comment

AGENCY: Federal Trade Commission,
ACTION: Proposed Consent Agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order, accepted subject to final
Commission approval, would require,
among other things,' a Los Angeles,
California, publisher, In connection with
the sale of retail display advertising in
the Los Angeles Times and Its suburban
sections, to cease charging different
prices per line to competing purchasers
of advertising, unless the difference in
price results from the use of an Annual
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Cumulative Volume Discount rate, as
prescribed in the order. Should the firm
elect to use the volume discount system
prescribed, the company would be
required to reduce the amount of the
discofnts to percentages allowed by the
order and grant a specified extra
discount to advertisers which provide
their advertisements in "camera ready"
form. Additionally, the order would bar
other discounts, credits or commissions
which are not functionally available to
all purchasers of display advertising.
The order would not be meant to
infringe upon or limit the company's
publishing standards and policies and
would not prevent the company from
asserting certain defenses in any action
brought to enforce this order.iExcept for
recordkeepmg, compliance obligations
under this order would terminate in ten
years.
DATE: Comments must be received on or
before November 30,1981.

ADDRESS. Comments should be directed
to: Office of the Secretary, Federal
Trade-Comnssion, 6th St. and
Pennsylvania Ave., NW., Washington,
D.C. 20580.
FOR FURTHER INFORMATION CONTACT
FTC/C, Benjamin Shrp, Washington,
D.C., 20580, (202) 523-3601, or Robert J.
Enders, Director, 7R, Los Angeles
Regional Office, Federal Trade
Commission, 11000 Wilshire Blvd., Los
Angeles, Calif. 90024, (213] 834-7575.
SUPPLEMENTARY INFORMATION: pursuant
to.Section 6(f) of the Federal Trade
Commission Act, 38 Stat 721, 15 U.S.C.
.46 and § 3.25(f) of the Commission's
rules of prazctice (16 CFR 3.25(f)], notice
is hereby given that the following
consent agreement containing a consent
order to cease and desist and an
explanation thereof, having been filed
with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. Public commeit is
invited. Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its prncipal office in accordance with-
§ 4.9(b)(14) of the Commission's rules of
practice (16 CFR 4.9(b)(14]).

Agreement Containing Consent Order
To Cease and Desist'

The agreement herem, by and
between The Times Mirror.Company
("Times Mirror"), a corporation,
hereafter sometimes referred to as
respondent, by its duly authorized
officer and-its attorney, and counsel for
the Federal Trade Commission, is
entered into in accordance with the
Cbmmission's. rules governing consent

order procedures. In accordance
therewith the parties hereby agree that:

1. Times Mirror is a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of California, with an office and its
principal place of business located at
Times Mirror Square, Los Angeles,
California 90053.

2. Times Mirror has been served with
a copy of the Complaint issued by the
Federal Trade Commission on July 27,
1977. charging it, inter alia, with
violation of Section s of the Federal
Trade -Comnussion Act and Times
Mirror has filed an Answer to the
Complaint denying, inter alia, said
charge.

3. Times Mirror admits that the
Commissibn has jurisdiction in this
matter pursuant to Section 5 of the
Federal Trade Commission Act.

4. Times Mirror waives:
(a) Any further procedural steps; -
(b) The requirement that the

Commission's decision contain a
statement of findings of fact and
conclusions of law; and

(c) All rights to seek judicial review or
otherwise'to challenge or.contest the
validity of the Order entered pursuant to
this Agreement.

5. This Agreement shall not become a
part of the public record of the
proceeding unless and until itis
accepted by the Commission. If this
Agreement is accepted by the
Commission it will be placed on the
public record for a period of sixty (60)
days and information in respect thereto
publicly released. The Commission
thereafter either may issue and serve its
decision accepting the following Order
in-disposition of the proceeding or may
withdraw its acceptance of tlus
Agreement and so notify Times Mirror
m wluch event the Commission may
take such action as it may consider
appropriate.

6. This Agreement is for settlement
purposes only, is entered into without
trial or final adjudication of any issue of
factor law herem and without the
taking of any evidence or testimony, and
does not constitute any evidence or any
admission by Times Mirror that the law
has been violated as alleged in the
Complaint.

7 This Agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of & 3.25(f) of the
Commission's rules, the Commission
may without further notice to Times
Mirror, (1) issue its decision containing
the following Order in disposition of the
proceeding, and (2) make information
public in respect thereto. When so

entered, the Order shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time
provided by statute for other orders. The
Order shall become final upon service.
Delivery by the U.S. Postal Service of
the decision containing the agreed-to
Order to Times Mirror's address as
stated in this Agreement shall constitute
service. Times Mirror waives any right it
may have to any other manner of
service. Count I of the Complaint and
this Agreement may be used m
c6nstrung the terms of the Order andno
agreement, understanding.
representation. or interpretation not
contained in the Order or in this
Agreement may be used to vary or to
contradict the terms of the Order.

8. Times Mirror has read the
Complaint and the Order contemplated
hereby. It understands that, once the
Order has been issued, it will be
required to file one or more compliance
reports setting forth the manner in
which it intends to comply, is complying,
and/or has complied with the Order.
Times Mirror further understands that it
may be liable for civil penalties in the
amount provided by law for each
violation of the Order after it becomes
final.

9. In the event that the Order
contemplated hereby shall become final,
Times Mirror agrees to dismiss its
appeal to the United States Court of
Appeals for the Ninth Circuit, No. 78-
3683, from the Order of the United
States District Court for the Central
District of California, entered October
17,1978 in Civil Action No. 78-3422
LEW, entitled "The Times Mirror
Company, Plaintiff, v. Federal Trade
Commission, et al., defendants" It is
expressly agreed that each party to the
civil action is to bear its own costs,
including all costs on appeal and all
costs before the district court.

10. It is expressly agreed that, should
the Commission reject, alter, modify or
otherwise change any portion of the
proposed Order prior to its becoming
fhial, Times Mirror shall be relieved of
all undertak.,gs, commitments and
other provisions contained in this
Agreement and proposed Order and
may litigate fully and without limitation
or prejudice all claims alleged in the
Complaint and/or otherwise mmdental
to flus proceeding as provided by law as
if this Agreement had never existed.

11. During the pendency of the
proceeding. Times Mirror conducted
studies of the accounting and other costs
associated with the sale of ROP retail
display advertising linage in the Los
Angeles Times, including a statistical
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work-sampling study of certain
accounting cost centers. The agreement
of the parties, forpurposes of settlement
and enforcement of this Agreement and
Order, regarding the results of those cost
studies and all other costs is reflected in
the provisions of Parts I, II and IV of the
Order.

Order

For purposes of this Order, the
following definitions shall apply:

A. "Respondent'means The Times
Mirror Company, a corporation, and its
successors and assigns, and its officers,
employees, agents, and representatives,
whether acting directly or indirectly or
through any corporation, subsidiary,
division, or other device.
B. "Los Angeles Times" means the

daily and Sunday newspaper of general
circulation bearing that name, founded
im 1881 and presently published by
respondent and includes any successor
newspaper.

-C. "ROP retaiLdisplay advertising
linage in the Los Angeles Times" shall
be defined as follows:

(1) The term means display
advertising linage in the full-run (ROP)
editions of the Los Angeles Times sold
pursuqant to the "Retail Rates, R.O.P."
schedule contained in the "NR"-Series
Los Angeles Times Retail Rate Card:
Provided, however, That the term
includes display advertising linage sold
pursuant to other-schedules of rates,
whether presently existing or hereafter
created, if suchlinage is of the type that
was in 1978 customarily Sold pursuant to
the "Retail Rates, R.O.P" or "Master
Contract Retail Rates, R.O.P." contained
in the "NR"-Senes Los Angeles Times
Retail Rate Card. A copy of Los Angeles
Times Retail Rate Card NR-10, effective-

,February 1, 1980 is attached hereto as
ExhibitA.

(2) The term does not include
advertising in the Los Angeles Times
other than that specified in
subparagraph (1) above, whether sold
pursuant to other schedules of rates
contained in the "NR"-Series Los
Angeles Times Retail Rate Card and/or
sold pursuant fo other rate cards or
schedules whether presently, existing or
hereafter created. /

D. "Qualifying ROP Volume" means
the volume of advertising linage which
applies toward fulfillment of a
purchaser's Los Angeles Times Retail
Display Advertising Contract (ROP] or
which otherwise qualifies for a ROP
annual cumulative volume discount rate.
In determining Qualifying ROP Volume
for purposes of this Order, respondent
shall use the rules, practices,
procedures, and policies which were
used to determine Qualifying ROP /

Volume in the Los Angeles Times in
1978 and which are fully described in
the file to be maintained by respondent
pursuant to paragraph 4 of Part VIII of
this Order: Provided, That Retail
"Master" Contracts shall not be
extended and provided-that commonly
owned retail 6nterpnses engaged in like
businesses may be permitted to
aggregate advertising linage for
purposes of determining Qualifying ROP
Volume only if all of the following
requirements are satisfied: (1)
Dispatching services for the
transportation and delivery of
advertising copy and/or advertising
proofs are to a single location for the
group of enterprises; (2) Sales activity
for all of the enterprises is primarily
handled by a single Los Angeles Times
'salesperson; and (3) Billings for all of the
enterprises are directed to a single
address for payment.

E. "ROP Retail Rate Brackets" means
the rate classifications set forth m the
"Retail Rates, R.O.P" schedule
confamed in the Los Angeles Times
Retail Rate-Card NR-10,.attached hereto
as Exhibit A, or as modifief in
accordance with Part I of the Order.

F. -"Suburban Section retail display
advertising linage in the Los Angeles
Times" shalt be defined as follows:

(1) The term means display
advertising linage in a single Suburban
Section of the Los Angeles Times, as
defined from time to time, sold pursuant
to the "Suburban Rates" schedules
contained in the "NR" Series Los
Angeles Times RetailRate Card:
Provided, however, That the term
includes display advertising linage sold
pursuant to other schedules of rates,
whether presently existing or hereafter
created, if such linage is of the type that
was in 1978 customarily sold pursuant to
the "Suburban Rates" or "Suburban
Section Retail Master Contract Rates"
contained in the "NR"-Senes Los
Angeles'Times Retail Rate Card.

(2) The term does not include
advertising in the Los Angeles Times
other than that specified in
subparagraph (1) above, whether sold
pursuant to other schedules of rates
contained in the "NR"-Senes Los
Angeles Times Retail Rate Card and/or
sold pursuant to other rate cards or
schedules, whether presently existing or
hereafter created.

G. "Qualifying Suburban Section
Volume" means the' volume of
advertising liffage which applies toward
fulfillment of a purchaser's Los Angeles

'Times Retail'Display Advertising
Contract (Suburban Section) or which
otherwise qualifies for a Suburban
Section annual cumulative volume
discount rate. In determining Qualifying

Suburban Section Volume for purposes
of this Order, respondent shall use the
rules, practices, procedures, and policies
which were used to determine
Qualifying Suburban Section Volume In
the Los Angeles Times in 1978 and
which are fully described in the file to
be maintained by respondent pursuant
to paragraph 4 of Part VIII of this Order.
Provided, That Retail "Master"
Contracts shall not be extended and
provided that commonly owned retail
enterprises engaged in like businesses
may be permitted to aggregate
advertising linage for purposes of
determining Qualifying Suburban
Section Volume only if all of tlhd
following requirements are satisfied: (1)
Dispatching services for the
transportation and delivery of
advertising copy and/or advertising
proofs are to a single location for the
group of enterprises: (2) Sales activity
for all of the enterprises is primarily

,handled by a single Los Angeles Times
salesperson; and (3) Billings for all of the
enterprises are directed to a single
address for payment.

H. "Suburban Section Retail Rate
Brackets" means the rate classifications
offered now or in the future in the
"Suburban Rates" schedules contained
in the "NR"-Series Los Angeles Times
Retail Rate Card.

I. "Phase-in Period" means the period,
if any, not to exceed two years, during
which respondent complies with the
provisions of Part I of this Order by
calculating annual cumulative volume
discount rate schedules by means of
Index 1 and/or Index 2 in accordance *

with Part I of this Order. Employment of
the Phase-m Period shall be at
respondent's option.

J. "Effective Date" means the day on
which this Order becomes final by
service upon respondent by the
Commission.

K. "Camnera Ready" means advertising
copy or material that complies with the
following specifications: (1) Type is
furnished by the advertiser and is In
place; (2) Illustrations, line and halftone,
are furnished by the advertiser and are
in place; and (3) the material is proof-
approved and either in the form of a
velox or in a form ready for direct
production, of a velox or veloxes,
Advertising copy or material that
requires camera shots to produce a
velox for page paste-up is camera ready
Additional uniform requirements and
specifications may be imposed by
respondent.

It is ordered, That respondent in
connection with the sale of ROP retail
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display advertising linage in the Los
Angeles Times in or affecting commerce,
as "commerce" is defined in the Federal
Trade Commission Act, shill, not later
than six months after the Effective Date
of tis Order, cease and desist from
discriminating, directly or indirectly, in
the'pric6-of such,,linage of like grade and
quality.by selling such linage to any
purchaser at a net price higher than the
net price charged any other purchaser
who, in fact, competes in the sale of
merchandig at retail with the purchaser
paying the higher price: Provided,
however, That price differences
resulting from the use of anual
cumulative yolume discount rate
schedules as provided herein shall not
violate:this Part:

1. Each- schedule shall list the ROP
Retail Rate Brackets and a per line rate
for each such Bracket determined in
accordance with subparagraph 3 below.

2. Each purchaser's Qualifying ROP
Volume shall determine that purchaser's
ROP Retail Rate Bracket.

3. The per line rate for each ROP
Retail Rate Bracket shall be determined
as follows for in a manner yielding the
same rates):
i] -Respondent may set any rate for

the 500-line bracket
(ii) Tie mminum rate for each higher

volume bracket shall be the product of
the rate for the 500-line bracket and the
applicable Index Value for such higher
volume bracket as-specified in
subparagraph 4 below.

(iii) If a bracket's rate is set above the
minmmum rate (other than by rounding)
then the minimum rate for each higher
.volume bracket shall be increased by
the same absolute dollar amount. These
adjustments may be made more than
once.

(iv) The maximum rate for the open-
-line bracket shall be the product of the
rate for the 500-line bracket and the
applicable Index Value for the open-line
bracket as specified in subparagraph 4
below.

(v) All rates may be rounded to the
nearest full cent.

(vi) The rate for each bracket shall not'
be greater-than the rate for the previous
bracket.

(Vii) Brackets may be .added between-
any existing brackets. Rates for such
added brackets shall be determined by
interpolating the rates of adjoining
brackets, using any generally accepted
method of interpolation. Any such
added brackets may thereafter be
deleted.

4. In-performing the calculations
described in subparagraph 3 above, the
following Index Values shall apply:

(a) During the first phase, if any, not
to exceed one year, of the Phase-rn

Period, if any, the Index Values listed on
Index 1;

(b) During the second phase, if any,
not to exceed one year, of the Phase-in
Penod,if any, the Indek Values listed on
Index 2; and

(c) At all times thereafter during the
term of this Order, the Indek Values
listed on Index 3.

5. Different annual cumulative volume
discount rate schedules may be used for
ROP retail display advertising linage in
the Los Angeles Times for a different
line or different lines of merchandise,
such as apparel, appliances or furniture:

.Provided (a) That each such rate
schedule complies with this Part; (b)
that, .except as provided in I
subparagraph 6 below, all ROP retail
display advertising in the Los Angeles
Times for suph line or lines of
merchandise is sold pursuant to such
rate schedule; (c) that a purchaser's total
Qualifying ROP Volume (and not merely
the volume purchased pursuant to each
-separate rqte schedule) shall determine
that purchaser's rate bracket for each
such separate schedule; and.(d) that all
volumes purchased pursuant to each
such separate rate schedule shall be
included in the purchaser's Qualifying
ROP Volume.

6. Different annual cumulative volume
discountrate schedules maybe used for
ROP retail display advertising linage in
the Los Angeles Times in different
sections of the newspaper. Provided (a)
That each such xate schedule complies
with this part; (b) that advertisements of
similar content, size and quality are
accepted for publication in each such
section; (c] that a purchaser's total
Qualifying ROP Volume (and not merely
the volume purchased pursuant to each
such separate rate schedule) shall
determine that purchaser's rate bracket
on each such separate rate schedule;
and (d) that all volumes purchased
pursuant to each such separate rate
schedule shall be included in the
purchaser's Qualifying ROP Volume.

7 'In the event that respondent, during
the term of tlus Order, employs annual
cumulative volume discount rate
schedules which are permitted by tlus
Part and respondent decides to charge
separately for services (other than
services to make advertising copy ,
camera-ready) which were customarily
provided by respondent in 1978 as part
of the basic line rates for ROP retail
display advertising linage in the Los
Angeles Times and the costs of which
were included in the 1978 accounting
cost study, respondent may do so:
Provided, That the index values set forth
in Indexes 1, 2, and 3 are recalculated
based upon the 1978 accounting cost
study and the costs of the services for

which respondent will charge separately
are eliminated from consideration in
calculating the index values:And
provided, That such charges are uniform
to all purchasers ofROP retail lisplay
advertising linage in the Los Angeles
Times who purchase such services. In
the event that respondent employs
annual cumulative volume discountrate
schedules which are permitted by this
part, respondent, in connection with the
sale of ROP retail display advertising
linage in the Los Angeles Times, may
charge separately for services which
were not customarily provided by
respondent in 1978 as part of the basic
line rates for ROP retail display

- advertising linage in the Los Angeles
Times: Provided, That such charges are
uniform to all purchasers of ROP retail
display advertising linage in the Los
Angeles Times who purchase such
services.

8. In the event that respondent, during
the term of this Order, employs annual
cumulative volume discount rate
schedules which are permitted by this
part, respondent shall employ in
conjunction therewith one of the -
following in its discretion: (1]
Standardized fees per unit of work to
make advertising copy camera-ready; (2)
a surcharge in a uniform amount per line
for all advertising copy which is not
submitted camera-ready; or (3) a
discount in a uniform amount perline or
in percentage terms per line for all
advertising copy which is submitted
camera-ready. In the event that
respondent uses alternative (1) above,
the fees shall be not less than
Srespondent's good faith estimate of the
labor.costs associated with the work. In
the event that respondent uses
alternative (2) above, the amount of the
surcharge shall be not less than one
percent of the rate for the 500-line
bracket. In the event that respondent
uses alternative (3) above, the amount of
the uniform per line discount, if any,
shall be not less than one percent of the
rate for the 500-line bracket and the
amount of the percentage per line
discount, if any, shall be not less than
one percent of the purchaser's rate.

9. Volume may be measureil in lines
or in any suitable equivalent, including
column inches, fractions of pages, and
pages.

It is ordered, That respondent in
connection with the sale of Suburban
Section retail display advertising linage
in the Los Angeles Times in or iffecting
commerce, as "commerce" is defined in
the Federal Trade Commission Act,
shall, not later than six months after the
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Effective-Date 6f this order, cease and
desist from discriminating, directly or
indirectly, in the price of such linage of
like grade and quality by selling such
'linage to any purchaser at a net'price
higher than the'net price charged any
other purchaser, who, in fact, competes
in the sale of merchandise at retail with
the purchaser paying the higher price:
Provided, however, That price
differences resulting from the use of
annual'cumulative volume discount rate
schedules as provided herein shall not
violate this Part:

1. Each schedule shall list such
Siuburban Section Retail Rate Brackets
as respondent elects to use and a-per
line rate for each such Bracket
determined in accordance with
subparagraph 3 below.

2. Each purchaser's Qualifying
Suburban Section Volume shall
determine that purchaser's Suburban
Section Retail Rate Bracket. -,,

3. Respondent may ado, delete,
change, and merge Suburban Section
Retail Rate Brackets: Provided, That the
per line rate difference between the
Open Rate and any other Suburban
Section Retail Rate Bracket shall not
exceed the absolute per line-rate
difference then in effect between the
corresponding ROP Retail Raite
Brackets. When a bracket is employed
in a Suburban Section schedule that is
not employed in the ROP Retail Rate
Brackets the maximum difference in
price shall be calculated bWy
interpolating from the rates for the most
nearly corresponding ROP Retail Rate
Brackets by any generally accepted
method' of interpolation.

4. Different annual cumulative volume
discount rate schedules may be used for
Suburban Section retail display
advertising linage in the Los Angeles
Times for a. different line or different
lines of merchandise, such as apparel,
appliance,, or furniture: Provided (a)
That each such rate schedule complies
withlhis part; (b) that, except as
provided in subparagraph 5 below, all
Suburban Section retail display ' -_
advertising in the Los Angeles Times for
such line or'lines of merchandise is sold
pursuant to such rate schedtles; (c) that
a purchaser's total Qualifying Suburban
Section Volume (and not merely the
volume purchased pursuant to each such
separate rate schedule) shall determine
that purchaser's rate bracket on each
such separate rate schedule; and (d) that
all volumes purchased pursuant to each
such separate rate schedule shall be
included in the purchaser's Qualifying
Suburban.Section Volume.

5. Differerit annual cumulative volume
discount rate-schedules may be used forSuburban Section retail display

advertising linage in the Los Angeles
Times *in different sections-of the
newspaper- Provided (a] That each such
rate schedule complies with this part; (b]
that advertisements of similar content,
size, and quality are accepted for
publication in each such section; (c] that
a purchaser's t6tal Qualifying Suburban.
Section Volume (and not merely the
volume purchased pursuant to each such
separate rate schedule] shall determine
that purchaser's rate bracket on each
such separate rate schedule; and (d) that
all volumes purchased pursuant to each
such separate rate schedue shall be
included in the purchaser's Qualifying
Suburban Section Volume.

6.'In the event that respondent, during
the term of this Order, employs annual
cumulative volume discount rate
schedules which are permitted by this
part, 'respondent may charge separately
for services under the same
circumstances as provided in
sfibparagraph 7-of Part I of this Order.

7 In the event that respondent, during
the'teri of this Order, employs annual
cumulative *,olume discount rate
schedules which are permitted by this
Part, respondent shall employ in
conjunction therewith one of the
following m its discretion: (1)
Standardized fees per unit of work to
make- advertising copy camera-ready; (2)
a surcharge in a uniform amount per line
for all advertising copy which is not
submitted camera-ready; or (3) a
discount in a uniform amount per line or
in percentage terms per line for all

'advertising copywhich is submitted
camera-ready. In the event that
respondent uses alternative (1) above,
the fees shall be not be less than
respondent's good faith estimate of the
labor costs associated with the work. In
the event that respondent uses
alternative (2) above, the amount of the
surcharge shall be not less than one
percent of the rate for the 500-line
bracket. In' the event that-respondent
uses alternative (3) above, the amount of
the uniform per line discount, if any,
shall be not less than one percent of the
rate for the 500-line bracket and the
amouiit of the percentage per line
discount, if any, shall be not less. then
one percent-of the purchaser's rate.

8. Volume may be measured in lines
or in any suitable equivalent, including
Column inches, fractions of pages, and
pages.

It is ordered, That, in connection with
the sale of ROP and/or' Suburban
Section retail display advertising-linage
in the Los Angeles Times, respondent
shall not establish other.discounts,
credits; or commissions which are not

made functionally available to all
purchasers of ROP and/or Suburban
Section retail display advertising linage
in the Los Angeles Times or establish
non-uniform charges to such purchasers,
Provided, That nothing herein contained
shall prevent respondent from using the
discounts, credits, commissions, or
charge which were used by respondent
in connection with the sale of ROP and/
or Suburban Section retail display
advertising in the Los Angeles Times In
1978: Provided, however, That, in
connection with the sale of ROP and/or
Suburban Section retail display
advertising linage in the Los Angeles
Times, no discount for multiple full page
advertisments in the full-run (ROP]
editions of the Lo's Angeles Times on a
single day may be granted and no
annual cumulative volume discounfs
other than in compliance with Part r'or
Part II of this Order, as appropriate, may
be granted. All such discounts, credlts,
commissions, or charges permitted by
this part shall be disregarded in
determining whether rates for ROP and/
or Suburban Section retail display
advertising linage in the Los Angeles
Times comply with Part I or Part II of
this Order.

IV

'It is ordered, That nothing In this
Order shall be construed to prevent
respondent from asserting any of the
following defenses in any action brought
to enforce this Order: Price
discrimination which makes only due
allowance for differences in the cost of
manufacture, sale or delivery resulting
from differing methods or quantities in
which such ROP and/or Suburban
Section retail display advertising linage
in the Los Angeles Times is sold or
delivered to such purchasers, or which
is made in good faith to meet an equally
low price of a competitor, or where the
purchaser is an agency of the United
States of America; provided, That, in the
event respondent employs annual
cumulative volume discount rate
schedules as permitted by Part I or Part
II of this Order, no type or item of cost
covered by paragraph 11 of the
Agreement contemplating this Order,
may be relied on in justification of price
differences greater than those
differences expressly permitted by Part I
and Part II.

V

It is ordered, That nothing in this
Order shall be constructed to infringe
upon or limit the publishing standards
and policies of the Los Angeles Times,
including, but not limited to, the right, In
the exercise of its sole discretion, to
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accept or reject advertising, ahd the
right to revise or reject advertising
which, in the judgement of the Los
Angeles Times, is offensive, misleading,
libelous 6r unlawful.

VI
It is ordered, That Count II of the

Compliant be, and it hereby is, '
dismissed and that the Order
Reinstating Count I of the Complaint,
issued July 27, 1978, be, and it hereby is,
vacated.

VII

It is ordered, That, except as specified
in paragraph 3 of Part VIII below, this
Order shall terminate ten (10) years
from six months after the Effective Date:
provided, howover, That said ten (10)
year period shall be reduced by the
amount of time, if any, in excess of one
(1) year elapsing between the execution
of this Agreement by Times Mirror and
its-attorneys and by counsel for the
Commission and the Effective Date: And
provdedfurther, That said ten (10) year
period shall be increased by the amount
of time, it any, of the Phase-in Period.

VIII

It is fuzrther ordered, That respondent
shall:

1. Distribute within 60 days of the
- Effective Date acopy of this Order,to all

Los Angeles Times operating divisions
involved in the sale of ROP retail I
display advertising linage m the Los
Angeles Times andlor.m the sale of
Suburban Section retail display
advertising linage u.the Los Angeles
Times, and to personnel, agents, or \
representatives having policy
responsibilities with respect to the sale
of such advertising linage in the Los
Angeles Times and that respondent
secure from each such person a signed
statement acknowledging receipt of this
Order.

2. Notify the Commission at least
thirty (30) days prior to any proposed
change in Times Mirror, such as '
dissolution, assignment or sale resulting
in the emergence of a successor -
corporation, the creation or disslution of
subsidiaries or any other change m the
corporation, ivhich may affect
respondent's compliance obligations
arising out of the Order.

3. Maintain, for a period of three years
from the date of sale, records of all sales
of ROP and Suburban Section retail
display advertising linage in the Los
Angeles Times s-ufficent to identify the
purchaser, the number of lines
purchased, the rates charged, and the
discounts, credits, commissions and
charges made in connection with the
sale of ROP andfor Suburban Section

retail display advertising linage in the
Los Angeles Times. Respondent shall
make said records available for
inspection, copying, and reproduction to
counsel for the Federal Trade
Commission during respondent's normal
business hours upon responable request.
Respondent may have counsel present
during any and all such inspections.
Respondent's obligations to maintain
these records and to provide access to
them shall terminate one year following
the termmation of this Order.

4. Maintam during the term of this
Order, a file at its principal place of
business containing informatin which
fully describes the rules, practices,
procedures, and policies which were
used by the Los Angeles Times in 1978.
t0 determine Qualifying ROP Volume
and Qualifying Suburban Section
Volume.

5. File with the Commssion, within
one (1) year after the Effective Date of
this Order, a report, in writing, setting
forth in detail the manner and form in
which it intends to comply, is complying,
and/or has complied with this Order,
and, thereafter until this Order

- terminates, file annually copies of all
schedules of rates for ROP and/or '
Suburban Section retail display
advertising linage in the Los Angeles
Times, showing the periods during '-
which such rates were in effect, and a
list of other types of discounts,
surcharges, and comnissions, if any, not
shown on the schedules of rqtes for ROP
and/or Suburban Section retail display
advertising linage in the Los Angeles
Times, that are offered or unposed in
connectio? with the sale of ROP and/or

-Suburban Section retail display
advertising linage in the Los Angeles
Times, accompamed by a certification
that such schedules of rates were
employed in the sale of ROP and
Siuburban Section retail display
advertising in the Los Angeles Times.

Analysis for Public Comment

The Federal Trade Commission has
accepted an Agreement to a Proposed
Consent Order from The Times Mirror
Company, publisher of the Los Angeles
Times newspaper, in settlement of
Docket No. 9103.

The Proposed Consent Order has been
placed on the public record for sixty (60)
days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Comnmssion will again review the
Agreement and the commentd received
and will decide whether it should
withdraw from the Agreement or make
final the Agreement's Proposed Order.

L The Complaint

The Complaint in this matter alleged
that The Times Mirror Company,
publisher of the Los Angeles Times
newspaper, discriminated in price in the
sale of adverting h4nage to competing
retailers, in part through the use of
annual cumulative volume discounts,
with the result that larger volume
advertisers were charged less lIer line
for their advertising than were smaller
volume advertisers. These
discriminatory rates were alleged to
constitute unreasonable restraints of
trade and unfair methods of competition
in violation of Section 5 of the Federal
Trade Commission Act, and to
constitute violations of the provisions of
Section 2(a) of the Clayton'Act, as
amended by the Robmson-Patman Act.

II Agreement and Order

The Order applies to sales of retail
-display advertising in both the run-of-
the-paper and suburban sections of the
Los Angeles Times. It does not apply to
other types of advertising.

In general, the Order prohibits the Los
Angeles Times from charging different
prices per line to purchasers of
advertising who compete with one
another in the sale of merchandise. The
Order does, however, contain a
Oiescription of a volume discount system
which the Los Angeles times can use
and still be regarded as in compliance
with the Order. Many of the
characteristics of this system are based
on the characteristics of the system the
newspaper previously used, but the
permitted discounts are limited to
specified maximum percentages. These
percentages are smaller than the
percentage sizs of the discounts the Los
Angeles times offered in the past.

The permitted percentages are
expressed in the Order as "Indexes."
For example, the Order requires that'the
price per line charged a purchaser of
five million lines of advertising a year
be not less than .73235 of the price per
line charged a purchaser of five hunded
lines a year. This equalsoa maximum
discount of 26.765%.

If the Los Angeles Times chooses to
use this permitted volume discount
structure it must also either grant a
specified extra discount to advertisers
which provide their advertisements in
"camera ready" form. or it must impose
a separate specified charge on those
who do not provide their advertisements
in "camera ready" form.

The provisions described above in
part reflect the results of studies of the
Los Angeles Times' costs associated
with the sale of advertising.
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If the Los Aigeles Times chooses to
use the volume discciint system
described in _fe Order, it may reduce its
present discounts to the percentages
permitted by the Order in three stages
over a two-year period. In the first year,
the discounts will have to be reduced by
at least one-third of the excess over the
permitted levels; in the second year,
they will have to be reduced by at least
two-third§ of the excess; and in the third
and following years, the discounts must
be confined to the permitted levels.
These three stages are reflected m Index
1, Index 2, and Index 3 of the Order.

The Los Angeles Times may continue
to use various other discounts, credits
and commissions.that it used in,1978,
except as prohibited in the Order. It may
also establish new discounts, credits or
commissions, but they must be made
functionally available to all advertisers.
In addition to the per-line advertising
charges, separate charges can be made
for related services, but these charges
must be uniform to all purchasers.

The Los Angeles Times may use
different rate schedules for different
sections of the newspaper and it may
use different schedules for discrete
types of products, as long as each
schedule conforms to the requirements
of the Order. Such schedules must be
equally available to competing.retailers.

The Order preserves the defenses
available to a charge of price
discrimination except that the cost
justification defense to a volume
discount pricing system is deemed
exhausted.

The Order will not be construed to
infringe upon the publishing standards
and policies of the Los Angeles Times.

As part of the settlement, Count II of
the Complaint, the Robinson-Patman r

count, is dismissed. The settlement is
grounded solely on FTCA Section 5
jurisdiction.

Times Mirror's compliance obligations
.under the Order, other thanrecord
keeping, will terminate after 10 years of
full compliance.
III. Anticipated Effects of the Order

The Order does not require the use of
any particular rate or discount system. It
therefore 'leaves Times Mirror free to
use any price system that is non-
discriminatory or discriminatory only to
the extent justified by differences in cost
or the need to meet conpetition.
However, the Order also provides that if
Times Mirror uses the particular ,
discount system described in the Order,
that system will be deemed in
compliance with the Order.

It is anticipated that the Order will
therefore result in a substantial
reduction in the relative differences in

prices that smaller volume advertisers
must now pay in comparison with larger
volume advertisers. It is further
anticipated that this reduction will
enhance the ability of smaller
businesses to compete with larger
businesses in Southern California.

IV Pupose of the Analysis
The purpose of this analysis is to

facilitate public domment on the
Proposed Order, and it is not intended tb
constitute an official interpretation of
the Agreement and-Proposed Order or to
modify in any way their terms.

In accepting this consent agreement
for purposes of public comment the
Commission wishes to direct particular
attention to the following qdestions:

(1) How and to what extent will this,
order enhance the ability of smaller
retailers to compete with larger retailers
-in Southern Califonna?

(2) What effect.will this order have on
the ability of newspapers to compete in
the sale of advertising? "
- (3), What should be the Commission's
enforcement policies in the future with
respect to the principles expressed in
this order and what competitive
effects-including effects on The
Tinries-may flow from these policies?
Carol M. Thomas,
Secretary.

Dissenting Statement of Acting
Chairman Clanton Regarding the Times
Mirror Consent Agreement

I have voted not to accept the
negotiated'consent agreement with the
Times Mirror Company. Instead, I would
close the matter. My reluctance to
accept this consent stems from my
concerns about extending the coverage
of Section 5 of the FTC Act to
encompass commercial circumstances
on which we reserved judgment in our
Reuben H. Donnelley Corp. decision. 95
F.T.C. 1 (1980). The question fof me i's
whether it is good policy, in-this case, to
extend Section 5 to embrace the kind of

,price discrimination practiced here.
There are three separate reasons for my
belief that we should exercise restraint
*in this instance.

First, in Offical Airline Guides, Inc. v.
FTC, 630 F.2d 920 (2d Cir. 1980), cert.
denied, 101 S. Ct. 1362 (1981), the court
ruled that amonopolist* has no duty
under Section 5 to refrain from
discriminating arbitrarily between
classes of customers where there is no
evidence that the'monopolist is trying to
preserve or expand its market power.

* I assume for purposes of argtitnentthat the LA.
Times enjoys a monopoly in its market over.the sale
of retail advertising space, a-conclusion that we
obviously cannotreach at this time.

e

Even if the court's decision does not
constitute the last word on this subject,
and I am not prepared to say that it
does, the holding must still give us somo
pause. I recognize this is a consent
agreement, but we must take account of
future situations where litigation might
result. Although this troublesome hurdle
is not the decisive factor for Vie In
deciding whether to accept or reject the
order, it does have some bearing,
especially in light of the other
considerations discussed below.

Second, the Commission's opinion in
Donnelley did not distignuish between
an absolute refusal to deal and'dealing
on discriminatory terms. In fact, while
we did not foreclose the possibility of
reaching price discrimination under
Section 5, we emphasized the difficulties
of extending a~duty-to-deal obligation to
the kind of secondary-line
disdrimination at issue here.

Another reason often advanced in
opposition to imposing a duty not to be
arbitrary is that refusals to deal at all will not
be the only question presented, rather, there
will be questions concerning discriminatory
terms which do not amount to a total refusal
to deal. Such questions, it is argued, will
inevitably lead courts into complex Issues
regarding what constitutes a reasonable
price, whether terms are really comparable,
and so on. Thus, an order directing the seller
to dealon reasonable terms, or not to be
arbitrary, will lead a court or agency to
specify what constitutes reasonable terms
and to police compliance over tlme-,-a
regulatory role that courts have wisely

- shunned whenever possible.

We agree that is is generally undesirable
for courts to place themselves In a position of
monitoring the pricing activities or other
variable, on-going activities of a monopolist,
But we are reviewing a refusal by Donnelley
to list certain connecting flight information,
and to group the listings of all carriers
together-matters not involving pricing
questions at all. 95 F.T.C. 1, 81 (1880).

Third, in defining what constitutes"arbitary" conduct in Donnelley, we
indicated that our concern should be
limited to
"conduct which results In a substantial injury
to competition and lacks subsantial business
justificationIn examining the question of
business justifications, the economic self
interest of the monopolist would be the major
but not the exclusive consideration," 95
F.T.C. at 82.

After reviewing the evidence in
hand-and, of course, a definitive
answer is not possible since the issues
have not been litigated-I am not
satisfied that we would be likely to find
liability under the Donnelley standard.
It may well be ,that the Times' rate
schedule cannot be fully cost justified,
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but it is at least questionable whether
DOnnelley requires the kind of cost
justification mandated by the Robinson-
Patman Act. Likewise, the Times'
pricing practices may reflect a
generalized response to other forms of
competition (including competition from
the electromc media) that might satisfy
the demands of Donnell-y but not the
more stringent requirements of the
Robmson-Patman Act. -

In addition, the competitive injury test
under Robmson-Patman presumably
allows the Commission to infer injury
from evidence of persistent, unjustified
pricedifferences. Under the "substantial
injury to competition" standard of'
Donnelley, however, it probably would
not be sufficient, as a general rule, to
rely solely on-the kind of ififerences
permissible under the Robinson-Patman
Act. While it is possible that evidence of
substantial competitive injury might be
established in this case, if it were to be

- litigated, I am not persuaded that this
possibility is sufficient to justify the
acceptance. of the order, especially in
view of the other significant
uncertainties associated with the case.
[FR Doc. 81-2a539 Filed 9-30-81: &:45 am]

BILLING CODE 6750-01-M

SECURITIES AND EXCHANGE

COMMISSION

17 CFR Part 201

[Release No. 33-6344; 34-18106; 35-22200;.
39-656; [C-11942 IA-775; File No. S7-905]

Request for Comments on Standard of
Conduct Constituting Unethical or
Improper Professional Practice Before
the Commission

AGENCY: Securities and Exchange
Commission.
ACTION: Request for written comments.

SUMMARY: The Securities and Exchange
Commission is requesting written
comments on its previously announced
interpretation of the standard of conduct-
that constitutes unethical or mproper
professional conductby a lawyer before
the Commission pursuant to Rule
2(e)(1)(ii)}of its Rules of Practice, 17 CFR
201.2(e](1]{i/]. A determinatio'n that one
has engaged in unethical or improper
professional conduct is one of a number
of findings the.Commission-may make in
determining to deny, temporarily or
permanently, the privilege of appearing
or practicing before it in any way to any
person. This standardwas previously
announced in the context of an
adjudication pursuant to Rule 2(e). The
Commission has previously considered
the issue of its authority to adopt and

administer Rule 2(e) and is not soliciting
comments on that issue at this time.
Rather, comments should be limited to
the appropriateness o( the previously
announced ifiterpretation.
DATE Comments should be received by
the Commission on or before November
27, 1981..-
ADDRESSES: Interested persons should
submit six copies of their written
comments to George A Fitzsimmons,
Secretary, Securities and Exhange
Commission, Room 892, 500 North
Capitol Street;Washington, D.C. 20549,
and should refer-to File No. $7-905.
Copies of all submissions including the
original decision will be available for
public inspection lt the Commission's
Public Reference Section, Room 6101,
1100 L Street, N.W., Washington, D.C.
FOR FURTHER INFORMATION CONTACT.
Stephen E. Cavan, Office of the General
Counsel, 500 North Capitol Street,
Washington, D.C. 20549, (202) 272-2454.
SUPPLEMENTARY INFORMATION:

Introduction .

On February 28,1981 the Comnssion
announced its decision In re Carter, I an
adjudication conducted pursuant to Rule
2(e) of the Commission's Rules of
Practice 2 to determine if the two
lawyers in that.proceeding had engaged
in, among other things, unethical or
improper professional conduct. 3 This
determination is oqe of a number of
findings the Commission may make in
deciding to deny, temporarily or
permanently, the privilege of appearing
or practicing before it.

In its opinion in that proceeding the
Commission determined that the
respondents' conduct "raises serious
questions about the obligations of
securities lawyers," 4 but stated that it
,could not conclude that standards of
ethical and professional responsibilities
were so.clearly established as to
constitute generally recognized norms at
the time of their conduct. Therefore, in
order to clarify publicly the standards of
ethical and professional conduct that
are applicable in similar circumstances,
the Commission announced a
prospective imterpretation of the phrase
"unetlucal or improper professional
conduct" as that term is used in Rule
•2(e)[1)(i.

In its opinion, the Commission also
stated its intent to issue a release
soliciting public comment as to whether.
that interpretation should be expanded

I Securities Exchange Act ReL No 17597 22 SEC
Docket 29, [1981] Fed. Sec. L Rep. (CCH) 182.847.

217 CFR 2012(e).
3119811 Fed. Sec. L Rep. (CCH) B847 at 84.169

to 84.173 and 84.177 to 84.178.
1Id. at 84,170.

or modified. This release is intended to
accomplish that purpose. After careful
consideration of these comments, the
Commission will issue a further release
summanzing and analyzing the
comments received. Based upon the
comments, it may or may not determine
to expand or modify its interpretation.
Until that time, the present
interpretation will govern all similar-
circumstances for purposes of
proceedings pursuant to Rule2[e) if the
conduct occurred after February 28,
1981. 5

Discussion
the opinion of the Comission In re

Carter contains an extensive discussion
of the ethical and professional
responsibilities of lawyers who practice
before the Commission. 6 And although
in this instance the Commission
determined to promulgate a definitive
standard for conductto be applied in the
future, it madeplain that generally
recognized standards of conduct need
not be formally adopted by the.
Commission before they may be relied
upon as the appropriate standard in an
administrative proceeding.

[Wje perceive no unfairness whatsoever in
holding those professionals who practice
before us to generally recognized norms of
professional conduct, whether or not such
norms had previously'been explicitly adopted
or endorsed by the Commission. To do so
upsets no justifiable expectations, since the
professional Is already subject to those
norms.7

In this proceeding the Commission
addressed the issue of determining "the
professional obligations of the lawyer
who gives essentially correct disclosure
advice to a client that does not follow
that advice and as a result violates the
federal securities laws."sAs a general
matter, the Commission found "that a
lawyer must, in order to discharge his
professional responsibilities, make all
effortswithin reason to persuade his
client to avoid or terminate proposed
illegal action. Such efforts could include,
where appropriate, notification to the
board of directors of a corporate
client." 9 The Commission recognized
that these judgments often require ,
difficult choices in an ongoing business
situation.'Moreover, it noted that a

6ld. at 84,172.
4ld. at 84.169 to 84.173 and 84.177 to 84,178. The

opinion also contains a discussion of the
Commission's authority to promulgate and enforce
Rule 2(e). See iL at 84.146 to 84.150. This release is
not soliciting comments on that Issue.

1Id at 84.170 (footnote omitted].

Old (footnote omitted].
"As the Commission stated. "So long as a lawyer

Is acting In good faith and exerting reasonable
Conthned

h I
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lawyer does not have a professional
obligation to take extraordinary action
merely because management seeks to
make the minimum disclosure required
by'law. The Commission recognized that
such a rule would lead to an undesirable
reduction in a reporting company's
reliance on outside counsel.

Within the context of the facts of In re
Carter, the Commissibn determined that
the following standard of unethical or
improper professional conduct would be
appropriate in similar cases in the
future:

When a lawyer with significant
responsibilities in the effectuation of a
company's compliance with the disclosure
requirements of the federal securities laws
becomes aware that his client is engaged m A
substantial and continuing failure to satisfy
those disclosure requirements, his continued
participation violates professional standards
unless he takes prompt steps n to end the
client's noncompliance. 12

Request for Written Comments

The Commission invites all interested
members of the Public, including issuers,
attorneys, investors and members of the
academic community and the organized
bar, to submit comments with respect to
the standard announced by the
Commission and whether this
interpretation should be expanded or
modified. Written statements must be
received on or before November 27, 1981
and six copies should be submitted to
George A. Fitzsimmons, Secretary,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549. Such communications should
refer to File No. S7-905 and will be
available for public inspection.

By th'e Commission. '

George A. Fitzsmnons,
Secretary.

September 21,1981.
|FR Doc. 81-27801 Filed 9-30-81: 8:45 eam]
BILUNG CODE 801O-0-M -

efforts to prevent violations-of the law by his client,
his professional obligations have been met." Id. at
84,172 to 84,173. Earlier in its opinion, while
discussing the legal liability of an attorney for
aiding and abetting his client's violations,.the
Commission stated, "It is axiomatic that a lawyer
will not be liable as an aider and abettor merely
because his advice, followed by the client, is
ultimately determined to be wrong." Id. at 84,167.

ii "What Is required, in short, is some prompt
action that leads to the conclusion that the lawyer is
engaged in efforts to correct the underlying problem,
rather than having capitulated'to the desires of a
strong-willed, but misguided client." Id. at 84.172.-
(footnote omitted).

12 1d.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Z.

18 CFR Part 271

[Docket No. RM79-76 (Utah-3)]

High-Cost Gas Produced from Tight
Formations; Notice of Proposed
Rulemaking
AGENCY: Federal Energy Regulatory
Commission, DOE.

,ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
co5ts, Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive rice (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Comnussion
recommendations of areas for
designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of Utah
that the Dakota Formation be
designated as a tight formation under
§ 271.703(d).
DATE: Comments on the proposed rule
are due on October 28,1981.
PUBLIC HEARING: No public hearing is
scheduled in this docket at yet. Written
requests for a public hearing are due on
October 13, 1981.
ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,.
NE, Washington, D.C. 20426.
FOR FURTHER INFORMATION-CONTACT:
Leslie Lawner, (202) 357-8307, or Victor
Zabel, (202) 357-8616.

Issued: September 28,1981.

I. Background
On August 31, 1981, the State of Utah

Board of Oil, Gas, and Mining (Utah),
submitted to the Commission a
recommendation, in accordance with
§ 27,1.703 of the Commission's
regulations (45 FR 56034, August 22,
1980), that the Dakota Formation located
in Grand'and Uintah Counties, Utah, be
designated as a tight formation. The
United States Geological Survey joined
in Utah's recommendation. Pursuant td

§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Utah's recommendation that the Dakota
Formation be designated as a tight
formation should be adopted. Utah's
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

II. Description of Recommendation

The recommended formation
underlies certain lands in the Bbok Cliffs
area of Grand and Uinatah Counties,
Utah, just north of the town of
Thompson. The recommended are
contains 550,860 acres located in the
general area of Townships 15 South
through 20 South, and Ranges 10 East
through 24 East, The average depth to
the top of the Dakota Formation is 6,034
feet. The average thickness of the
Dakota Formaition measured from the
top of the Dakota Silt down to the top of
the Morrison Formation is
approximately 250 feet,

III. Discussion of Recommendation

Utah claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in Cause No. TGF-102 convened
by Utah on this matter demonstrates
that,

(1) The average in sitU gas
permeability throughout the pay sedtion
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) "The standard production of gas
from the subject lands, without
stimulation, does not exceed the rate
established by the Federal Energy
Regulatory Commission
(§ 271.703(c)(2)(i)(B)), taking into proper
account the average depth from the
surface to the Dakota Formition and the
cost of drilling and completing gas wells
in the area;" and

(3) No well drilled Into the
recommended formation is expected to
produce more than five (5) barrels of oil,
per day.

Section 271.703(c)(2)(i) states that the
Commission will approve the
designation of any formation
recommended by a jurisdictional agency
if the formation meets epch of the
guidelines set forth in
§ 271.703(c)(2)(i)(A), (B),.(C) and (D).
Preliminary Commission staff analysis
indicated that Utah's recommendation
may meet the guideline specified in
§ 271.703(c)(2)(i)(B) because the staff
computation based on data submitted In
support of the recommendation, reflects
an average pre-stimulation flow rate of
wells completed for production in the
recommended~formation in excess of the
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maximum allowable production rate set
out in the regulation. Comments are
specifically requested on this issue.

Utah further asserts that existing
State and Federal Regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers.

Pursuant to the authority delegated to
the Director of the Office of Pipeline and
Producer Regulation by Commission
Order No.97, issued in Docket No.
RM80-68 (45 FR 53456, August 12,1980),
notice is hereby given of the proposal
submitted by Utah that the Dakota
Formation, as described anc'delineated
in Utah's recommendation as filed with
the Commission, be designated as a
tight formation pursuant to § 271.703..

IV Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, on or before Octob'er 28, 1981.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-76
(Utah-3), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original,
and,14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 Nbrth Capitol Street, N.E.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commissio'nm writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than October 13,
1981.
[Natural Gas Policy Act of 1978, 15 U.S.C.
§§ 3301-3342.)

Accordingly, the Commission
proposes to amend the regulations in
Part271, Subchapter H, Title 18, Code of
Federal Regulations, as set forth below,

in the event Utah's recommendation is
adopted.
Kenneth A. Williams,
Director. Office of Pipeline and Producer
Regulation.

PART 271-CEILING PRICES
Section 271.703(d) is amended by

adding new subparagraph (63) to read as
follows:

§ 271.703 Tight formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the

'designated tight formations is located in
the Commission's official file for Docket
No. RM79-76, subindexed as indicated.
and is also located in the official files of
the jurisdictional agency that submitted
the recommendation.

(55) through (62) [RESERVED.]
(63) Dakota Formation in Utah. RM79-

76 (Utah--3).
(i) Delineation offormation. The

Dakota Formation is found in the Book
Cliffs area of Grand and Uintah
Counties, Utah and is in the general area.
of Townships 15 South through 20 South
and Ranges 16 East through 24 East. The
Dakota Formation is defined as the
interval from the top of the Dakota Silt
down to the top of the Morrison
Formation, a thickness of approximately
250 feet.

(ii) Depth. The average depth to thq
top of the Dakota Formation is 6.034
feet.
17R Doc. 61-28613 Filed -.- SiW : S845 am)

BILLING CODE 6450-1"

18 CFR Part 271

[Docket No. RM79-76 (New Mexico-5)]

High-Cost Gas Produced From Tight
Formations: Correction
September 28, 1981.
AGENCY: Federal Energy Regulatory
Commission.
ACTION: Notice of Proposed Rulemaking:
correction.

SUMMARY: This document deletes an
incorrect reference in the preamble and
proposed regulation found in the Notice
of Proposed Rulemaking issued by the
Director of the Office of Pipeline and
Producer Regulation on August 25,1981,
as it appeared in the Federal Register on
September 1, 1981 at page 43844. The
preamble and proposed regulation had
incorrect identification of the Townships

and Ranges in which the recommended
formation was located.
FOR FURTHER INFORMATION CONTACT:.

Leslie Lawner, Office of General
Counsel, Federal Energy Regulatory
Commission, Washington, D.C. 20426
(202) 357-8307.
SUPPLEMENTARY INFORMATION: The
following correction is made in FR Doe.
81-25468, as it appeared in the Federal
Register on September 1. 1981.

1. On page 43845, in the section of the
preamble headed "If. Description of
Recommendation" delete the second
sentence and substitute in its place the
following sentence:

"The area recommended by New
Mexico and the USGS is situated 'i
Townships 26,27 and 28 North. Ranges 2
and 3 West. along the eastern fringe of
the main Blanco Mesaverde Gas Pool."

2. On page 43845, change the first
sentence of the subparagraph in
§ 271.703(d)(63)(i), headed "Delineation
of formation" to read as follows:

"The Mesaverde Formation underlies
portions of Townships 26,27 and 28
North. Ranges 2 and 3 West, in Rio
Arriba County, New Mexico."
Kenneth F. Plumb,
Secretory.
IFR Doe. 8i--282Fil9-30-M: &4S aI
BILLINO CODE 6450-.s-U

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Parts 10, 18, 114,143

Proposed Amendments to the
Customs Regulations Relating to
Camets

AGENCY: Customs Service, Treasury.

ACTION: Proposed rule.

SUMMARY: This document proposes to
make conforming amendments to the
Customs Regulations relating to the use
of carnets. Carnets are international
customs documents, backed by an
internationally valid guarantee, that
may be used for the entry of articles into
a country in place of the usual customs
dpcuments required. The proposed
amendments would: (1) implement an
optional provision of the Customs
Convention on the A.T.A. Carnet for the
Temporary Admission of Goods; (2]
reflect the withdrawal of the United
States from the Customs Convention on
the E.C.S. Carnets for Commercial
Samples; and (3) correct typographical
errors in the regulations relating to
carnets.
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DATES: Comments must be received on
or before November 30, 1981.

ADDRESS: Comments .(preferably in
triplicate) may be addressed to the
Commissioner of Customs, Attention:
Regulations and Information Division,
U.S. Customs Service, 1301'Constitution
Avenue, NW., Washington, D.C. 20229.
FOR FURTHER INFORMATION CONTACT.
Jerold O Worley, Office of Commercial
Operations, U.S. Customs Service, 1301
Constitution Avenue, NW., Washington,
D.C. 20229 (202-5668551).
SUPPLEMENTARY INFORMATION:

Background

Carnets are international customs
documents, backed by an
internationally valid guarantee, which
may be used for the entry of articles
under various customs procedures such
as temporary importation and
transportation in bond (transit). The
carnet is used in place of the usual
national customs documentation and
guarantees the payment of duties
(including taxes and associated
penalties) which may become due if the
requirements under a particular customs
procedure are not satisfied. The
existence of a single international
document rather than numerous national
documents facilitates international
commerce.

The carnet guarantee is based on
international chains of national
guaranteeing associations established in
the countries accepting the carnets. The
guaranteeing association is jointly and
severally liable with the carnet holder
for the payment of the sums due in the
event- of non-compliance with the
conditions of the procedures for which
the carnet is used.

Types of Carnets Commonly Used

-A.T.A. Carnets. The A.T.A.
("Admission Temporaire-Temporary
Admission") carnet is used for the
temporary duty-free entry of,
professional equipment, commercial
samples, and advertising material. The
use of the A.T.A. carnet allows the
traveler or businessman to make
customs arrangements in advance and
to use a single document for goods
which will pass through several
different countries. A.T.A carnets are
valid for a period of 1 year. In the
United States the U.S. Council of the
International Chamber of Commerce has
been designated by the Customs Service
as the United States issuing and
guaranteeing organization for A.T.A.
carnets.

EC.S. Comets. Before the United
States withdrew from the Customs
Convention on the E.C.S. Carnets for

Commercial Samples, effective August
11, 1977, the E.C.S. ("Echantillons
Commerciaux-Commercial Samples")
carnet was used in the same manner as
the A;T.A. carnet, but only for the
temporary duty-free entry of commercial
samples. E.C.S. carnets were valid for
one year. The U.S. Council of the
International Chamber of Commerce
also had been designated by the
Customs Service as the United States
issuing and guaranteeing organization
for E.C.S. carnets.

T.LR. Cornets. T.I.R. ("Transport
International Routier-International
Road Transport") carnets authorize road
vehicles, containers, and their contents
to transit one-or more frontiers without
customs inspection at intermediate
points and with a mmimum of other
formalities; Road vehicles and
containers transit the country or move
from port of entry to final destination
with their contents under customs seal.
Inspection is accomplished at the final
destination. T.I.R. carnets are valid until
the end of the transit operation. The
Equipment Interchange Association has
been designated by the Customs Service
as the issuing and guaranteeing
association for T.I.R. carriets in the
United States.
* As a result of certain actions
regarding the acceptance and use of
carnets within the United States, and to
correct typographical errors found in
previous amendments to the regulations
relating to carnets, Customs proposes to
make certain conforming amendments to
the Customs Regulations. The following
is alist of the proposed changes and the
reasons forthem:

1. The United States withdrew from
the Customs Convention on the E.C.S.
Carnets for Commercial Samples
effective August 11, 1977 In a General
Notice published in the Federal Register
on August 25, 1977 (42 FR 42851),
Customs announced that it would not
accept E.C.S. carnets issued after
August 10, 1977, for the temporary duty-
free admission of commercial samples
into the United States. The A.T.A.
carnet was designated to replace the
E.C.S. carnet for this purpose.
Accordingly, modifications to various
sections of Parts 10, 114, and 143,
Customs Regulations (19 CFR Parts 10,
114, 143), are necessary.

2. At the request of the Secretary
General of the Customs Cooperation
Council the United States has elected to
exercise the option, under article 3,
paragraph 3, of the Customs Convention
on the AT.A. Carnet for the Temporary
Admission of Goods, to accept A.T.A.
carnets for transit operations, permitting
articles covered by A.T.A. carnets to be
transported in bond. Therefore,

modifications to various sections of
Parts 18 and 114, Customs Regulations
(19 CFR Parts 18, 114), are necessary,

3. By T.D. 75-41, published in the
Federal Register on February 13, 1975
(40 FR 6646), § 10.68, Customs
Regulations (19 CFR 10.68), was
amended to include professional books,
implements, instruments, and tools of
trade, occupation, or employment,
among the types of articles which are
permitted to be returned, after having
been temporarily taken abroad under
cover of an A.T.A. carnet, without
formal entry or payment of duty.
However, the word "formal" was
inadvertently omitted before the word
"entry" and this made it appear that all
the types of articles listed In § 10.68
could be returned without entry and
without payment of duty if either an
exportation voucher from an A.T.A.
carnet or an application on Customs
Form4455 was filed prior to exportation.
It is necessary to amend § 10.68 to: (1)
clarify that in every 'case either an
informal entry or a declaration Is still
required; and, (2) state when each
procedure is necessary.

4. Minor typographical errors in
§§ 114.12(b) and 114.26(c), Customs
Regulations (19 CFR 114.12(b), 114.26(c)],
also require correction.

Proposed Amendments to the
Regulations

It is proposed to amend Parts 10, 18,
114, and 143, Customs Regulations (19
CFR Parts 10, 18, 114, 143), in the
following manner:

PART 10-ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

It is proposed to amend § 10.68(a) by
inserting "formal" between "without"
and "entry" in the first sentence and by
adding the following between the first
and second sentences:

§ 10.68 Procedure.
(a) * * * Articles exported under

cover of an A.TA. camet (where the
carnet serves as the control document)
may; in accordance with this paragraph,
be returned without entry or the
payment of duty. If Customs Form 4455
is utilized, commercial travelers'
samples, professional books,
implements, instruments, and tools of
trade, occupation, or employment may
be returned with either an informal
entry or a declaration on Customs Form
3299; theatrical scenery, properties, and
effects and motion-picture films may be
returned only with an informal
entry. * * *
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PART 18-TRANSPORTATION IN
BOND AND MERCHANDISE IN
TRANSIT

1. It is proposed to amend § 10.1(a) by
adding a new paragraph (3) to read as
follows:.

§ 18.1 Carers; Application to bond.
(a) * -*
(3) Merchandise to be transported from

one port to another in the United States
under cover of an A.T.A. carnet (see
Part 114 of this chapter) shall be
delivered to a common-carrier or
contract carrier bonded for that purpose,
but the merchandise thereafter may be
transported with the use of other
bonded or nonbonded common or
contract carriers. The A.T.A. carnet
shall be-responsible for liability incurred
m the carriage of merchandise under the
carnet, and the carrier's bond shall be
responsible as provided in § ,114.22(d) of
tlus chapter.

§ 18.2 [Amended]
2. It is proposed to amend § 18.2(a) by

adding "or A.T.A." after 'TIR" in the
second sentence and by removing"TIR"
from the third sentence.

§§ 18.2 and 18.4 [Amended]
3. It is proposed to amend §§ 18.2(c)

and 18.4(c)(2) by removing "TIR" from
the first sentence of each.

§ 18.5 [Amended]
4. It is proposed to amend §§ 18.5 (c)

and (d) by removing "TIR."

§ 18.6 [Amended]
,5. It is proposed to amend § 18.6(d) by

removing '"TI" and by inserting
"appropriate" between "the" and -
"guaranteeing" in the first sentence.

6. It is proposed to amend § 18.8(e) by
substituting "114.22(d)" for "114.22(c)(3)"
in the first sentence of subparagraph (2)
and by adding a new subparagraph (3)_
to read as follows:

§ 18.8 Uability for shortage, 1regular
delivery, or nondelivery; penalties.

(e)***
(3) The lomestic guaranteeing

association shall be jointly and
severally liable with the initial bonded
carrier for pecumary penalties,
liqudated damages.duties, and taxes
accruing to the United States and any
other charges imposed as the result of
any shortage, irregular delivery., or
nondelivery at the port of destination or
port of exit of merchandise covered by
an A.T.A. camet. However, the liability
of the guaranteeing association shall not
exceed the amount of the import duties

by more than 10 percent. If an A.T.A.
camet is unconditionally discharged
with respect to certain goods, the
guaranteeing association will no longer
be liable on the camet with respect to
those goods unless it is subsequently
discovered that the discharge of the
carnet was obtained fraudulently or
improperly or that there has been a
breach of the conditions of temporary
admission or of transit. No claim for
payment shall be made more than 1 year
following the date of expiration of the
validity of the camet. The guaranteeing
association shall be allowed a period of
6 months from the date of any claim by
the district director in which to furnish
proof of the reexportation of the goods
or of any other proper discharge of the
A.T.A. carnet. If such proof is not
furmshed within the time specified, the
guaranteeing association shall either
deposit or provisionally pay the sums.
The deposit or payment shall become
final 3 months after the date of the
deposit or payment, during which time
the guaranteeing association may still
furnish proof of the reexportation of the
goods to recover the sums deposited or
paid.

§ 18.11 [Amended]
7 It is proposed to amend §§ 18.11 (b),

(c), (f), and (g), by removing 'TR."
8. It is proposed to amend § 18.11(h)

by removing "TIR" from the frst
sentence and by substituting "114.22(d)"
for "114.22(c)(3)" in the last sentence.

§ 18.12 [Amended]
9. It is proposed to amend § 18.12(d)

by removing "TIR."
10. It is proposed to amend § 18.12(e)

by substituting "carnets" for "a TIR
carnet."

§ 18.20 [Amended]
11. It is proposed to amend §§ 18.20

(a) and (b) by removing "TIR."
12. It is proposed to further amend

§ 18.20(b) by substituting "Sections
18.1(a) (2) and (3)" for "Section
18.1(a)(2)."

§ 18.24 [Amended]
13. It is proposed to amend §§ 18.24

(a) and (b) by removing "TIR." -
14. It is proposed to amend § 18.25(a)

by adding the following at the end of the
section:

§ 18.25 Direct exportation.
(a)* * *If an A.T.A. carnet covers

the merchandise which is to be exported
directly without transportation, the
carnet shall be discharged by the
certification of the appropriate
transportation and reexportation

vouchers by Customs officers as
necessary.

15. It is proposed to amend § 18.26(a)
by adding the following at the end of the
section:

§ 18.26 Indirect exportation.

(a) * * *If merchandise has been
imported under cover of an A.T.A.
carnet to be transported in bond to
another port for exportation, the
appronate transit voucher shall be
accepted in lieu of Customs Forms 7512.
One transit voucher shall be certified by-
Customs officers at the port of
importation and a second transit
voucher, together with the reexportation
voucher shall be certified at the port of
exportation.

PART 114-CARNETS

114.1 and 114.2 [Amended]

1. It is proposed to amend Part 114 by
removing §§ 114.1(e) and 114.2(b) and
marking those paragraphs "Reserved."

§ 114.12 [Amended]

2. It is proposed to amended
§ 114.12(b) by substituting "of" for "by"
before "future."

3. It is proposed to revise § 114.22(a)
to read as follows:

§ 114.22 Coverage of camets.

(a) A.T.A. carnet The A.T.A. carnet is
acceptable for goods to be temporarily
entered, or temporarily entered and
transported, under.

(1) The Customs Convention on the
Temporary Importation of Professional
Equipment, or

(2) The International Convention to
Facilitate the Importation of Commercial
Samples and Advertising Material,
which includes motion-picture
advertising films not exceeding 16 m.,
consisting essentially of photographs
(with or without sound track) showing
the nature or operation of products or
equipment whose qualities cannot be
adequately demonstrated by samples or
catalogs, provided that the films:

(I) Relate to products or equipment
offered for sale or for hire by a person
established in the territory of another
contracting party;

(it) Are of a kind suitable for
exhibition to the public; and

(iii) Are imported in a packet which
contains not more than 1 copy of each
film and which does not form part of a
larger consignment of films. There shall
be presented with each carnet covering
motion-picture advertising films a
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statement showing how each of the
foregoing requirements is met.

(3) When the total of duties and taxes
onany shipment covered by an A.T.A.
carnet exceeds the amount for which the
guaranteeing association is liable, the
excess constitutes a charge against the
Ciarrier's Bond of the carrier which
receipts for the merchandise in
accordance with § 18.2(a) of this
chapter.

§ 114.22 [Amended]1I

4. It is proposed that § 114.22(b) ,be,
removed and marked "Reserved."

5. It is proposed that § 114.22(c)(3) be
redesignated as § 114.22(d) and be
amended by~removing "TIR."

§ 114.23 [Amended]
6. It is proposed that § 114.23(a) and

the section headingbe amendedby .
removing "and E. C.S." and'a "br E.I.S ;'

§§ 114.24, 114.25, 114.26, and 114.34
[Amended]

7 It is proposed to amend § § 114.24,
114.25, 114.26 (a) and (b); 114.34(b) by,
removing "or E.C.S." wherever it
appears.

8. It is proposed-to amend'§.114.26(c)
by revising the" first sentence to read as
follows:

§114.26 DlIcharge, ndnacceptance, or
cancellation of carnets.

(c) Nonacceptance or cancellation of
TIR carnets. If a TIR 5 arnet presented to
Customfs is not'accepted, it shall be
stamped "Not1Taken on Charge" (see
§ 114.22(c)(2)). ***

§ 114.32 [Amended]
9. It is proposed to amend § 114.32 by

substituting "A.T.A." for "E.C.S."

PART 143-CONSUMPTION,
APPRAISEMENT, AND INFORMAL
ENTRIES

1. It is proposed to amend § 143.21 by
removing "and!' after the semicolon in
paragraph (g), by substituting a
semicolon for the period at the end of
paragraph (h), by redesignating
§ 143.21(i) as § 143.21(j), and adding a
new § 143.21(i) toread as follows:

§ 143.21 Merchandise eligible for Informal
entry.

(i) Theatrical scenery, properties, and
effects, motion-picture films, commercial
travelers' samples and professional
books, implements, instruments, and
tools of trade, occupation,or

employment, as set forth in § 10.68 of
this chapter.

2. It is proposed to further amend
§ 143.21 by substituting a semicolon for
the bracket at the end of the citation of
authority and adding the following:

'; T.D. 75-41, 40 FR 6646, February 13,
1975)"

Comments

Before adopting this proposal,
consideration will be given to'any
written comments timely submitted to
the Comnussioner of Customs.
Comments submitted will be' available
for public inspection in accordance with
§ 103.8(b), Customs Regulations (19'CFR
103.8(b)), on regular business days
between the hours of 9:00 a.m. to 4:30
p.m. at the Regulations nd Information
Division, Room 2426, Headquarters, U.S.
Customs Service, 1301'Constitution
Avenue, NW., Washington, D.C. 20229.

Authority

These amendments are proposed
under the authority of R.S. 251, as
amended; sections 484, 498, 624, 46 Stat.
722, as amended, 728 as amended, 729;
sections 623, 624, 46 Stat. 759, as
amended, section 101, 76 Stat. 72, 77A
Stat. 14 (t1l U.S:C.'6d 1202 (Geheral
Headnote 11), 1484, i498,1623, 1624).

Executive Order12291

Bebause this 'document will' h6t result
m a regulation which would be a
"major" rule as defined by-section 1(b)
of Executive Order 12291, a regulatory
impact analysis and review as"

prescribed by section 3 of the Executive
Ordei] is not required.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
proposal because the proposed
amendments will not have a significant
economic impact on a substantial
number of small entities. Any economic
impact flows directly from international
agreements (the Customs Convention on
the A.T:A. Carfiet for'the Temporary
Admission of Goods and the Customs
Convention on the E.C.S. Carnets for
Commercial Samples) and not from the
proposed implementing regulations. The
proposal is not expected to: have
significant seconddry or incidental
effects on a substantial number of small
entities; impose, or otherwise cause, a
significant increase in the reporting,

recordkeeping,'or other compliance
burdens on a substantial number of
small entities; or generate significant
interest or attention from small entities
through comments, either formal or
informal.

Accordingly, it is hereby certified
under theprovisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b,)), that the proposed amendments
will not have a significant economic
impact on a substantial number of small
entities.

Drafting Information

The principal author of this document
was Lawrence P. Dunham, Regulations
and Information Division, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
Customs offices participated in its
development.,
William T. Archey,
Acting Commissioner of Customs.

Approved: July 29, 1981,
John P Simpson,

Actinq Assistant Secretary of the Treasury.
[FR Doec. 81-28589 Filed 9-30-81: 8:46 am)
BILLING CODE 4810-22-M

19 CFR Part 19

Proposed Customs Regulations
Amendment Relating to Imported
Smelted or Refined Products
Containing Metal
AGENCY:CUstoms Service, Treasury.
ACTION: Proposed-rule.

SUMMARY: This document proposes to
amend the Customs Regulations to
simplify the reporting requirements
relating to the amount of dutiable metal
in imported smelted or refined products.
Customs believes the revenue would be
amply protected without requiring that
smelted or refined products containing
dutiable metal be desdribed in the
warehouse withdrawal and delivery
permit. Further, paper work and a
reporting burden would be reduced.
DATES: Comments must be received on
or before November 30,1981.
ADDRESS: Written comments (preferably
in triplicate) should be addressed to the
Commissioner of Customs, Attention:
Regulations and Information Division,
U.S. Customs Service, 1301 Constitution
Avenue, NW., Room 2426, Washington,
D.C. 20229.
FOR FURTHER INFORMATION CONTACT:
William Rosoff, Carriers, Drawback and
Bonds Division, U.S. Customi Service,

48238



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Proposed Rules

1301 Constitution Avenue, 'NW., '
Washington, D.C. 20229 (202-566-5856).
'SUPPLEMENTARY INFORMATION:

Background
Imported metal-bearing materials may

be entered into a bonded smelting or
refining warehouse in the United States
without the payment of duties and
smelted or refined, or both, together
with other metal-bearing materials of
domestic or foreign origin.

Upon the withdrawal for consumption
of metal so smelted or refined, or both,
duty is collected on the quantity of
metal contained in the imported metal-
bearing materials. In order to aid in
determining the amount of duty to be
paid, § 19.18(b), Customs Regulations 19
CFR 19.18(b)], provides that the
warehouse withdrawal and delivery
permit shall (1) describe the smelted or
refined products to be withdrawn m
terms of the condition mwhich they will
be when released from Customs custody
upon presentation of the delivery permit;
(2) state the estimated amountof the
dutiable metal contained in the
products; and (3) the warehouse
withdrawal shall specify the applicable
wastage.

Customs has determined that the
revenue is amply protected without
requiring a description of the smelted or
refined products containing dutiable
metal in the warehouse withdrawal and
delivery permit. The deletionof this
requirement would reduce paper work
and the reporting burden for those who
must file the warehouse withdrawal and
delivery permits and yet continue to
provide-adequate protection of ihe
revenue. Accordingly, it is proposed to
delete this requirement.

PART 19-CUSTOMS WAREHOUSES
CONTAINER STATIONS AND
CONTROL OF MERCHANDISE
THEREIN,

Proposed Amendment
Itis proposed to amend § 19.18(b),

customs Regulations (19 CFR 19.18(b]],
by revising-the fourth sentence of the
paragraph to read as follows:

/

§ 19.18 Smeltingand refining; allowance
for wastage; withdrawal for consumption.

(*** The-warehouse withdrawal
and deliverypermit shall state the
estimated amount of the dutiable metal
contamed in the products, and the
warehouse withdrawal shall specify the
applicable wastage.* * *

Authority
This amendment is proposed under

the authority of R.S. 251, as amended,

sections 312, 624,46 Stat. 692, as
amended, 759 (19 U.S.C. 66.1312.1624).

Comments
Before adopting this proposal,

consideration will be given to any
written comments that are timely
submitted to the Commissioner of
Customs. Comments submitted will be
availible for public inspection in
accordance with § 103.8(b), Customs
Regulations (19 CFR 103.8(b)), on regular
business days between the hours of 9:00
a.m. to 4:30 p.m. at the Regulations and
Information Division, Headquarters, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Room-2428, Washington.
D.C. 20229.

Executive Order 12291
This proposed amendment is n6t a

"major" regulation as defined in section
1(b) of E.O. 12291. Accordingly, a
regulatory impact analysis is not
required.

Regulatory Flexibility Act*
It has been determined that the

proposed amendment is not subject to
the provisions of Pub. L 96-354, the
Regulatory Flexibility Act (5 U.S.C. 601-
612), because publication of a notice of
proposed rulemaking is not required by
the Administrative Procedure Act (5
U.S.C. 551 et seq.), or any other law.
This minor amendment would not
impose any additional affirmative duty
or burden on the public, but rather
would merely reduce paper work and
relax a reporting requirement.
-Accordingly, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
thereon are believed to be unnecessary.
However, recognizing that there may be
some minor impact from the proposal, in
an effort to assess any effects and
provde the public with an opportunity
to c6&inment, it has been determined to
publish this document as a proposed
rule. -

Drafting Information
-T1eprmcipal author of this document

was J6hn E. Elkins, Regulations and
Information Division, Offie of
Regulations and Rulings, U.S. Customs
Service. However, other Customs
personnel participated in its
development.
William T. Archey,
Acting Commissionerof Customs.

Approved. August 26,1981.
John P. Simpson,
ActingAssistant Secretary of the Treasury.
[FR DN 81-28= Fied 9-304; &45 am)

BILLING CODE 4510-22-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD5 81-08111

Drawbridge Operation Regulations:
Wrlghtsville Beach, N.C.
AGENCY: Coast Guard, DOT.
ACTION: Proposed Rule.

SUMMARY. At the request of the Town of
Wrightsville Beach, North Carolina, the
Coast Guard is considering the
establishment of regulations that would
limit the opening of the drawbridge
across the Atlantic Intracoastal
Waterway, mile-283.1. at Wrightsville
Beach, North Carolina. This proposal is
being made in-order to reduce vehicular
traffic congestion in the vicinity of the
bridge. This action will reduce vehicular
traffic congestion and still provide for
the reasonable needs of navigation.
DATE: Comments must be received on or
before November 16,1981.
ADDRESS. Comments should be
submitted to and are available for
review from 8 am. to 4:30 p.m., Monday
through Friday at the office of the
Commander (oan), Fifth Coast Guard
District, Federal Building, 431 Crawford
Street, Portsmouth. Virginia 23705.
FOR FURTHER INFORMATION CONTACT.
Wayne J. Creed, Bridge Administrator,
Aids to Navigation Branch, Fifth Coast
Guard District, Federal Building. 431
Crawford Street, Portsmouth, Virginia
23705 (804-398-6222).
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rule making
by submitting written comments.
Persons submitting comments should
include their name and address, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgement of
their comments should enclose a
stamped, self-addressed postcard or
envelope.

The Commander, Fifth Coast Guard
District, will evaluate all
communications received and determine
a course of final action on this proposal.
The proposed regulations may be
changed in the light of comments
received.

This proposed regulation has been
reviewed under the provisions of E.O.
12291 and has been determined not to be
a major rule. In addition, the proposed
regulation is considered to be
nonsignificant in accordance with
guidelines set forth inhe Policies and
Procedures for Simplification. Analysis,
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and Review of Regulations (DOT Order
2100.5 of 5-22-80). An economic
evaluation of the proposal has not been
conducted because the expected
economic impact is so minimal as to not
warrarnt the evaluation. In accordance
with Section 605(b) of the Regulatory
Flexibility Act (94 Stat. 1164), it is also
certified that this regulation, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

These conclusions are supported in
the following discussion of the Proposed
Regulations.
DRAFTING INFORMATION: The principal
person involved in drafting this proposal
is: Wayne J. Creed, Project Manager,
Fifth Coast Guard District, Aids to
Navigation Branch.
DISCUSSION OF THE PROPOSED
REGULATIONS: The proposed regulations
would restrict the bridge to one opening
an hour for the passage of pleasure craft
from 7 a.m. to 7 p.m. every day from
May 1 through October 30. At all other
times the bridge would open on signal
for the passage of pleasure craft. ',

Commercial vessel traffic would-not be
affected by the proposed regulations.
The proposed regulations would be in
effect only during the tourist season and
the restrictions would be in effect during
daylight hours for the most part. It'is
during daylight hours from May 1
through October 30 that vehicular traffic
across the bridge is the heaviest
according to data provided by the bridge
owner. It is felt that the-proposed
regulations would reduce'vehicular
traffic congestion in the vicinity of the
bridge and still provide for the
reasonable needs of navigation. With
this in mind, it is reasonable to assume
that the proposed regulations are in the
best interest of the public.

There are no known businesses that
will be significantly inpacted by the
proposed regulations. Since the
regulations only affect pleasurercraft,
the only costs will be-those of time
delays and fuel used by these entities.
This cost is considered insignificant
because the time delays will be less
than one hour in most cases.
PART 117r-DRAWBRIDGE
REGULATIONS

In consideration of the foregoing, it is
proposed that Part 117 of Title 33 of the
Code of Federal Regulati'ns be
amended by adding § 117.359 to read as
follows.

§'117.359 AICWW, Mile 283.1; Wrlghtsville
Beach, NC; bridge

(a) From November 1 through April 30
the drawbridge shall open on signal for
the passage of pleasure craft.

(b) From May 1 through October 31:
(1) The drawbridge shall open for the

passage of pleasure craft on the hour
from 7 a.m. to 7 p.m. every day.

(2) The drawbridge shall open on signal
for the passage of pleasure craft from
7 p.m. to 7 a.m. every day.

(3) If a pleasure boat is approaching the
drawbridge and cannot reach the
draw exactly on the hour the,
drawtender may delay the hourly
opening up to 10 minutes past the hour
for the passage of the approaching
pleasure boat and any other pleasure
boats that are waiting to pass.
(c) The drawbridge shall open on

signal at any time for public vessels of
the United States, commercial vessels
and any vessel me an emergency
involving danger to life or property. The
signal to request an emergency opening
is four or more short blasts of a whistle
or horn.

(d) A copy of the regulations in this
section shall be posted on both sides of
the bridge.
(Sec. 5. 28 Stat. 362, as amended (33 U.S.C.
499); Sec. 6[g)(2),iRub. L. 89-670, 80 Stat. 937,
as amended'(49 U.S.C. 1655(g](2)); 49 CFR
1.46(c)(5), 33 CFR-1.05-1[g)(3))

Dated: September 28,1981.
John D. Costello,
RearAdmiral, U.S. Coast Guard Commander,
Fifth Coast Guard Distrkt.
[FR Doc. 81-28607 Filed 9-30-81; &45 ale]

BILMNG CODE 4910-14-M

'ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[A-3-FRL 1936-7]

State of Maryland; Proposed Revision
of the Maryland State Implementation
Plan
AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The purpose of-this notice is
to propose approval of several
amendments of the Maryland
Regulations submitted, on'May 18,1981
as revisions to the State Implementation
Plan. A public hearing was held on these
amended regulations on December 15,
1980 in accordance with the
requirements of 40 CFR 51.4. The
regulations were adopted on April 8,
1981 and became effective State
regulations on June 8, 1981. This

proposed rule includes adoption of new
regulations, for the control of Volatile
Organic Compound (VOC) emissions
and for the control of total reduced.
sulfur emissions from kraft pulp mills, as
well as miscellaneous State-initiated
regulation changes and revised stack
test procedures, Additionally, EPA
proposes changes to 40 CFR Part 52
pertaining to the transportation control
plans. This notice solicits comments on
EPA's proposed action.
DATE: Comments on these proposed SIP
revisions must be submitted on or
before November 2, 1981,
ADDRESSES: Copies of the proposed SIP
revision and the accompanying support
documents are available for inspection
during normal business hours at the
following offices:
U.S. Environmental Protection Agency,

Region III, Air Programs Branch,
Curtis Building, Tenth Floor, Sixth and
Walnut Streets, Philadelphia,
Pennsylvania 19108, ATTN: Edward
A. Vollberg;

Maryland Department of Health and
Mental Hygiene, Air Management
Administration, 201 W. Preston Street,
Baltimore, Maryland 21201, ATTN:
George P. Ferreri;

Public Information Reference Unit,
Room 2922, EPA Library, U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.
20460.
All comments should be directed to:

Mr. Henry Sokolowski, Chief, MD-DE-
DC Metro Section (3AH12), U.S.
Environmental Protection Agencyr
Region Ill, Sixth and Walnut Streets,
Philadelphia, PA 19106, ATTN:
AH303MD, AH203MD, AH400(a)MD.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward A. Vollberg (3AH12), U.S.
Environmental Protection Agency,
Region III, Sixth and Walnut Streets,
Philadelphia, Pennsylvania 19106,
telephone: 215/597-8990.
SUPPLEMENTARY INFORMATION: On May
18, 1981, the Governor-of the State of
Maryland submitted'numerous
regulation changes as revisions to the
Maryland State Implementation Plan.
This revision identified by Maryland as
Revision 81-1 includes State-initiated
changes as well as new regulations
adopted to meet specific EPA
requirements including conditions of
approval of the Part D plan. A public
hearing on the changed and new
regulations was held on December 15,
1980 in Baltimore, Maryland. The
regulations were adopted on April 8,
1981 and became effective State
regulations on June 8, 1981. These
amendments have been developed'and
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submitted in accordance with the
requirements of Title 40, Code of Federal
Regulations, Part 51. Further, on January
20,1981,,the Governor of Maryland
requested that the transportation
measures in 40 CFR Part 52 that were
obsolete be delethd. These deletions are
consistent with EPA's action on the
Maryland plan revision which satisfied
the requirements of PartfD of Title I of
the Clean Air Act, as amended (45 FR
53470, August 12,1980).
Background

The revision as submitted to EPA.
16cludes:

1. The adoption of reasonably
available control technology (RACT)
regulations for the Round II Control
Techniques Guidelines for the control of
VOC emissions. •

2. Extension of the new source
perf6rmance standards (NSPS) and
national emission standards for
hazardous air pollutants (NESHAIS)
coverage through the 1979 edition of the
Code of Federal Regulations.

3. The adoption of total-reduced sulfur
(TRS) regulations for kraft pulp nills.

4. Miscellaneous State regulation
changes.

5. Revised stack test procedures.
Each of the above will be discussed

individually in the following portions of
,this notice.

1. PartD of Title I of the Clean Air
Act, as amended, required that States
revise their State Implementation Plan
(SIP) for all areas that have not attained
the national ambient air quality
standards (NAAQS). As a part of the
Maryland control strategy for
attainment of the NAAQS for ozone
(0.,, the State revised its regulations to
require additional control of volatile
organic compounds (VOCs) in the
Baltimore Metropolitan Intrastaft Air
Quality Control Region (AQCR) and the
Maryland pd-tion of the National
Capital Interstate AQCR. The revisions
to the State SIP control VOCs emitted
from certain industrial sources covered
by EPA's Group II Control Techmques
Guidelines (CTGs). For States with 03
nonattainment areas, EPA has stated
that the minimum acceptable level of
control for O attainment includes RACT
requirements for sources of VOC
emissions for which EPA has published
a CTG by January 1978 and additional
reasonably available control technology
(RACT' requirements on an annual
basis for VOC sources covered by CTGs
published by January of the proceeding
year.(see 44 FR 20372 [April 4,1979] as
supplemented at 44 FR 38583 [July 2,
1979]; 44 FR 50371 [August 28,1979]; 44
FR 53761 [September 17,1979]; and 44
FR 67182 [November 23,1979]).

Adoption and submittal of additional
PACT regulations for sources covered
by CTGs published between January
1978 and January 1979 (Group II CTGs)
were due on July 1, 1980 (44 FR 50371,
August 28,1979). However, because
State regulatory processes took longer
than anticipated, and in most cases good
faith efforts were being made to adopt
the necessary regulations, EPA revised
the July 1,1980 deadline to January 1,
1981 (45 FR 78121, November 25,1980).

EPA published the CTGs in order to
assist the States in determining RACT.
The CTGs provide information on
available air pollution control
techniques and provide
recommendations on what EPA calls the
"presumptive norm" for RACT. Group II
CTGs cover the following source'
categories:

Factory Surface Coating of Flat Wood
Paneling

Petroleum Refinery Fugitive Emissions
(Leaks)

Manufacture of Synthesized
Pharmaceutical Products

Manufacture of Pneumatic Rubber Tires
Surface Coating of Miscellaneous Metal

Parts and Products
Graphic Arts (Printing)
Dry Cleaning (Perchloroethylene)
Gasoline Tank Trucks, Leak Prevention
Petroleum Liquid Storage. External Floating

RoofTanks
The State, in its submittal, included a

statement that there is not pneumatic
rubber tire manufacturing or flat wood
paneling manufacturing in the ozone
nonattamment areas and therefore no
RACT'regulations for these industries
were adopted. For the remaining
categories, Maryland has either made
changes to currently-approved
regulations or adopted new regulations
as necessary.

2. Coverage of NSPA and NESHAPS
are defined in the Maryland Regulations
by reference to the Code of Federal
Regulations. This re'quires updating of
these regulations by the State as new or
revised NSPS or NESHAPS regulations
are promulgated by EPA. The changes
proposed, update and expand coverage
of the regulations to those sources that
have been added to the Federal
programs since the initial delegation of
authority. These include all changes

,incorporated in the 1979 edition of the
Code of Federal Regulations.

3. Control of kraft pulp mill total
reduced sulfur emissions Is required by
Section 111[d) of the Clean Air Act, as
amended. This section of the Act
requires a plan for emission
performance standards for non-critena
pollutarits. In the case of kraft pulp
mills, EPA has published a New Source
Performance Standard for total reduced

sulfur (TRSJ enssions. Maryland's new
regulation (10.18.14) has been developed
to respond to this new standard. The
regulation applies to only one facility in
the State, the Westvaco Mill in Luke,
Maryland.

4. Miscellaneous changes to the
Maryland regulations are being made
for clarification or correction of previous
versions. These include changes to
general definitions, changes to the
incinerator regulations, changes to
regulations on solid fuel-burning
eqtupment, and establishment of a new
regulation for the galvanizing industry.
Additionally Maryland is exempting
benzene emissions from the VOC
regulations due to its low reactivity,
however, the State intends to control
benzene enssions under the NESHAPS
regulations when EPA finalizes them.

.5. Maryland, as a result of the new
regulations and to satisfy the conditions
of approval of the Part D plan, needed to
revise the slack test procedures used by
the State of Maryland. While these do
not change the enssion-requirements,
they do defray the techniques to
determine compliance and are therefore
submitted as revisions to the SIP.

EPA Evaluation and Proposed Action

, EPA has reviewed the amended
regulations submitted by the Governor
of the State of Maryland on May 18,
1981 as revisions to the State
Implementation Plan. The amendments
have been developed and submitted in
accordance with the requirements of
Title 40, Code of Federal Regulations,
Part 51. Specific review of each
amendment, as well as EPA's findings,
is presented below:

1. COMAR io.8ia.O

Section .011. is amended to reference
the 1979 edition of 40 CFR Part 61.

Section .01K is amended to add
subsection (25) Kraft Pulp Mills and (26)
Gram elevators.

EPA proposes to approve these
changes since they merely update the
Maryland regulations to be consistent
with Federal requirements.

2. COmR .1ao.6

Section .O1B is amended to exempt
benzene and methylene chloride.

Section .06A is repealed, since
requirements are recodifled m 10.8.13.

Section .12 is amended to change the
reference to 40 CFR 1979 edition. The
State in its cite for NSPS refers to 40
CFR Part 61. This was a typographical
error. Part 60 is the appropriate part for

-NSPS requirements. Maryland is aware
of this error and will correct it in the
near future.

48241



Federal Register / Vol. 46; No. 190 / Thursday, October 1, 1981 / Proposed Rules

Section .13 is amended to change the
reference to 40 CFR 1979 edition.

EPA proposes to approve these
changes, noting the intent that Section
.12 reference 40 CFR Part 60 rather than
Part 61.
3. COMAR 10.18.08

This regulation was amended to-be
consistent with a Maryland Department
of Health & Mental Hygiene interpretive
guideline for disposal of infectious
wastes. Thexregulation therefore has
been changed to eliminate references to
pathological and medical waste and to
use only the term infectious waste.
Additionally, an emission limitwas
establishedfor infectious waste
incinerators burning less than one ton of
refuse per hour and less than eight tons
of refuse per day which is 0.10 gr/SCFD.

EPA proposes to approve these
changes, since they do not change the
attainment demonstration for the
approved Maryland SIP

4. COMAR 10.18.09

Section .04 and-.06 and Table 1 are
being revised to change the size limit on
the prohibited sources. Since the
emission limit for all existing sources
will remain the same, the prviously
approved attainment demonstration
remains unchanged. Any new sources
are required to obtain new source
permits by Maryland's regulations
which were adopted in accordance with
40 CFR 51.18 and will therefore be
reviewed on a case-by-case basis.

Section '08 is amended to correct a
previous error. The regulation is
applicable to existing fuel-burning
equipment yet it had incorrectly referred
to new equipment, therefore the word
"new" is deleted.

EPA proposes to approve these
changes.

5. COMAR 10.18.10

This entire regulation is nota part of
the approved SIP and is undergoing
further revision by the State of
Maryland. The State has held hearings
on the new regulations and will be
submitting themin the very near future.
The changes in this revision being
considered today will be superseded by
the new regulations.

EPA is not acting on these changes at
this time and will review and act on.the'
entire new COMAR 10.18.10 when
submitted by the Sthte of Maryland in
the near future.

6. COMAR 10.18.11

Section .02 was amended in response
to the conditional approval of the
Maryland SIP for the attainment of the
ozone standard. The regulation now

uses a monthly exemption to the
prohibition. of cutback asphalt use in
place of the previous temperature-
related exemption which was more
difficult to enforce. This satisfies the
concern raised in the previous
conditional approval. Further, the
.definition for "emulsified asphalt" has
been clarified to reference the
designated ASTM or AASHTO
specifications as amended through
November 14, 1980, which satisfies
EPA's other concern-noted in 'the
conditional approval. These
amendments do not change the
regulation requirements which are being
met.

Section .04 was amended to include
regulations for the control of xefinery
equipment leaks in response to the
Round H CTG documents published
between January 1978 and January 1979.
EPA has noted some typographical
errors in the regulation where a section
D is referenced instead of the correct
section C. The State of Maryland has
been notified of these and will make the
necessary corrections in the near future.
EPA does not feel thdt this affects the
approvability of the regulation.

Section .05 has been repealed as it is
included in the requirements of a new
chapter 10.18.13 which is discussed later
in this notice.

EPA finds. that the above changes
satisfy previous concerns in conditional
approval of the Part D plan and needed.
VOC controls to reflect RACT and
therefore proposes to approve the
amendments.

7 COMAR 1a18.12

This is a new regulation and
establishes emission standards for the
galvanizing industry. These were
developed reflecting the status quo
emissions for the sources presently
located in Maryland. The current
approved SIP attainment demonstration
includes these emissions and is not
changed by this regulation.

EPA.proposes to approve COMAR
10,18.12 as a part of the State
Implementation Plan.

8. COMAR 10.18.13

This is a 4ew chapter which replaces
regulations 10.18.11.05 and 10.18.06.a6A
and incorporates their combined
requirements. Further, it adds control
requirements which were based upon
the Round II CTG documents. The ',

definition of true vapor pressure used by
Maryland in this chapter varies from the
recommended EPA definition; however,
Maryland has certified that the total
emissions from the controlled category
are the same no matter which definition

is used. Therefore, the Maryland
definition is satisfactory.

EPA proposes to apprdve COMAR
10.18.13 as a part of the Maryland State
Implementation Plan.

9. COMAR 10.18.14

This chapter is a new regulation
which was developed to meet the
requirements of Section 111(d) of the

) Clean Air Act. Under this Section of the
Act, EPA'has published guidelines for
the control of total reduced sulfur (TRS)
emissions from kraft pulp mills. The
only affected facility in the State of
Maryland is the Westvaco Kraft Mill in
Luke, Maryland. The regulation was
developed considering the EPA
guideline and, the specifics of the Luke
Mill. Maryland's emission standard is on
a weight basis as opposed to the
guideline standard which is a volume
basis; however, the State has supplied
the analysis showing the equivalency for
its standard.
- EPA proposes to approve 10.18.14 as
the 111(d) plan forTRS emissions from
kraft pulp mills.

10. COMAR 10.18,21"

Section .01A is amended tc included
an exemption of benzene and methylene
chloride from the definition of organic
material.

Section .10 was amended to require
RACT control of VOC emissions from
graphics arts sources, developed in
accordance with the-Round I CTGs,

Section .12 is a new regulation for the
control of VOC emissions from dry
cleaning facilities, This regulation Is
consistent with the CTG document for
this source category, with the exception
of the size cutoff of 55 gallons per -
month. This size cutoff is significant
larger than that adopted by most other
states. While EPA proposes to approve
this regulation, comments are
specifically solicited on this size
exemption.

Section .13 is a new regulation for the
control of VOC emissions from
miscellaneous metal coating. This
regulation is an acceptable
representation of RACT control for this
category of sources in the State of
Maryland.-,

Section .14 is a new regulation
controlling VOU emissions from
synthesized pharmaceutical
manufacture, Maryland has chosen 40
lbs/day as a lower size cutoff. While
this is higher than the EPA
recommendation, the one affected
source located in the State of Maryland
emits more than 40 lbs/day, therefore
there is not difference in total emissions
even though a different cutoff size was
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chosen. Also, § .14(B)(1)(c] contains a
typographical error in referring to a
vapor pressure of 1.0 psia.This should
have read 1.5 psia. Maryland has noted
this and has committed to change it at
the most convenient future time.
Therefore, EPA is proposing this rule on
the basis that 1.5 psia is the proper
vapor pressure.

"EPA proposes to approve the
amendments to COMAR 10.18.21,-noting
the intent in § .14(bl[1)(c) to refer to 1.5
psia as the vapor pressure. -
11. Technical Memorandum TM-116

TM-116 the State of Maryland Stack
Test Methods were amended to reflect
the above regulation changes and the
conditional approval of the Part D plan.
They are consistent with EPA stack test
requirements, and satisfy the
conditional approval.

EPA proposes to approve TM-116 as
amended November 1980 as a revision
to the Maryland SIP

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS
12. Changes to 40 CFR Part 52

Approval Status § 52.1073 will be
revised to reflect the changes to
§ § 52.1074, 52.1076, 52.1077, 52.1080,
52.1081, 52.1084, 52.1089, 52.1090, 52.1091,
52.1092, 52.1093, 52.1094, 52.1095, 52.1096,
52.1097, 52.1098, 52.1099, 52.1100, 52.1103,
52.1104,52.1105, 52.1106, 52.1108, 52.1109,
and 52.1111 due to the current approved
SIP measures (45 FR 53460, August 12,
1980).

Legal Authority § 52.1074 will be
revised to reflect the current SIP as
proposed on August 1, 1979 (44 FR
45144) and approved August 12, 1980 (45
FR 53460).

Section 52.1076 is proposed to be
repealed and reserved due t6 the
indefinite suspension of the provisions
of § 52.22(b).

Section 52.1077 (b) and (c) are
proposed to be amended to reflect the
approved SIP.

Section 52.1080(b]-k) are proposed to
be repealed since they are obsolete and
the currently approved SIP measures
replace them.

Section 52.1081-this section is
proposed to be repealed since it has
been made obsolete by the currently
approved SIP.

Section 52.1083-this provision is
proposed to be repealed as it has been
satisfied with the current approved SIP
measures.

Section 52.1084-this provision is
proposed to be repealed as it has been
satisfied with the current approved SIP

Section 52.1089-this provision is
proposed to be repealed as it has been
replaced by I/M provisions in the
current approved SIP

Section 52.1090 is proposed to be
repealed as it has been made obsolete
by the current SIP measures.

Section 62.1091-.1094 are to be
repealed as they are obsolete measures.

Section 52.1095 has been replaced by
the current approved SIP I/M
requirements and is proposed to be
repealed.

Section 52.1096-.1100 are proposed to
be repealed as they are obsolete
measures.

Section 52.1103-52.1104, 52.1105, and
52.1106 have been replaced by current
SIP measures and are proposed to be
repealed.

Sections 52.1108-52.1109 have been
replaced by a current SIP measure and
is proposed to be repealed.

Section 52.1111 is proposed to be
repealed, this measure is obsolete and
its purpose has been achieved by other
current SIP measures.

As noted in the Federal Register
notice approving the Maryland Part D
plan (45 FR 53470), these obsolete
measures can-be deleted; therefore, EPA
proposes to amend 40 CFR Subpart V-
Maryland in accordance with the above
evaluation and in response to the
request made by the Governor of
Maryland on January 20, 1981.

Based upon the above evaluations it is
the tentative decision of the
Adminimstrator to approve these
proposed revisions to the Maryland
State Implementation Plan as discussed
in tlus notice.

The public is invited to submit
comments on whether these
amendments should be approved as
revisions to the Maryland State
Implementation Plan.

The Admiustrator's decision to
approve or disapprove the proposed
revision will be based upon the
comments received and on a
determination whether they meet the
requirements of Part D of Title I and
Sections 110(a)(2) and 111(d) of the
Clean Air Act.

Under Executive Order 12291, EPA
must judge whether a regulation is
"Major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not major
because this action, ifpromulgated, only
approves State actions and imposes no
new requirements.

This regulation was submitted to the
Office of Management qnd Budget for
review as required by Executive Order
12291.

Pursuant to the provisions of 5 U.S.C.
605(b) the Adminstrator has certified

that SIP approvals under Sections 110'
and 172 of the Clean Air Act will not
have a significant economic impact on a
substantial number of small entities. See
48 FR 8709 (January 27,1981]. This
action, if promulgated, constitutes a SIP
approval under Sections 110 and 172
within the terms of the January 27
certification. This action only approves
State actions. It imposes no new
requirements.

Dated. August 25,1981.
Alvin R. Moms.
Acting RegionalA dminimstotor.
[IXRDoc. SI-9M Filed %-30.m: &45 amL
BILLING CODE 560-"

40 CFR Parts 122 and 146

[WH-FRL-1921-3]

Underground Injection Control
Program Criteria and Standards
AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is proposing amendments to its
Consolidated Permit Regulations (40
CFR Part 122) and Technical Criteria
and Standards for State Underground
Injection Control Programs (40 CFR Part
148). as promulgated May 19,1980 and
June 24,1980 respectively.

The Agency is proposing these
amendments as part of a settlement
agreement reached with a number of
companies, trade associations and the
State of Texas which have challenged
the regulations in court.
DATES- EPA will accept public
comments on the proposed amendments
until November 16, 1981, either in
writing or ai the informal public
hearings to be held at the time and place
listed below.
ADDRESSES: Written public comments
should be sent to the comment clerk,
UIC Program Regulations, Office of
Drinking Water (WH-550), EPA,
Washington, DC 20460.

Public hearings will be held at the
Humphrey Building. Humphrey
Auditorium, 200 Independence Avenue,
Washington. D.C., on November 2, 981;
and at the U.S. Post Office Building. 1828
Stout Street. Room 269, Denver
Colorado, on November 5,1981..
FOR FURTHER INFORMATION CONTACT.
Thomas E. Belk, Chief. Ground-Water
Protection Branch, Environmental
Protection Agency. (202) 426-3934.

i
48243



Federal Register / Vol. 46, No., 190 / Thursday, October 1, 1981 / Proposed Rules

SUPPLEMENTARY INFORMATION:

I. Background
EPA originally proposed regulations to

implement Part C of the Safe Drinking
Water Act (SDWA) on August 31, 1976
(41 FR 36730-45). That proposal included
the program regulations, the technical
criteria and standards, and the related
grant regulations for the Underground
Injection Control (UIC) program.
Numerous written comments were filed
and many persons commented at three
public hearings.

After careful review of those public
comments, EPA determined that there
were many ways that the initial
proposal could be made generally more
flexible and less burdensome without
sacrificing the resulting environmental
protection to any significant degree.
Further, in the fall of 1978, the Agency
decided to consolidate the regulations
for its major permit protrams: the
Hazardous Waste Management program
under the Resource Conservation and
Recovery Act (RCRAJ; the UIC program
under the Safe Drinking Water Act
(SDWA); and the National Pollutant
Discharge Elimination System (NPDES)
under the Clean Water Act (CWA).

As a consequence of these decisions
the UIC program fegulations were
reproposed in four parts on April 20 and
June 14, 1979:
* 40 CFR Part 122 reproposed the

regulatory framework for the UIC
program.

* 40 CFR Part 123 described the
elements of an approvable State
program and proposed the process for
EPA approval of State participation in
the UIC program.

* 40 CFR Part 124 described the
-procedures for permit application and
issuance. Certain provisions of 40 CFR
Part 124 would also be applicable to
State UIC programs.

* 40 CFR Part 146 proposed the
technical criteria and st6ndards to be
used by EPA or the State in
implementing the UIC program.
After five public hearings and review

of public commefits the Agency
promulgated final Consolidated Permits,
Regulations on May 19,1980 (45 FR'
33290 et seq.) and Technical Criteria for
State Underground Injection Control
Programs, on June 24, 1980 (45 FR 42472
et seq.).

A number of trade associations,
mining companies, oil and.gas
producers, iron and steel producers, and
'the State of Texas petitioned for review
of these regulations, insofar as they
were promulgated pursuant to the Safe
Drinking Water Act. In all a list of 93
issues was filed by the petitioners with
the Court of Appeals for the District of

Columbia Circuit. The Agency has
discussed these issues with the litigants
and has reviewed studies on which it
relied to draft the regulations,
reassessed comments received during
rule making and reevaluated the cost
and production impacts of the,
regulations in the light of these
discussions. The proposed amendments
are the result of these reevaluations.
While EPA anticipates that the final
promulgation of these proposed
amendments in substantially the same
form will provide a basis for settlement
of the litigation affecting these
regulations, EPA will consider carefully
all public comments on this proposal
before making its final decision.
I. Changes to the Major Program
Concepts
A. Classification of Injection Wells

When the Agency originally proposed
these regulations in 1976, injection wells.
were grouped into three categories:
" Waste Disposal and Efigineering

Wells, including industrial and
mumcipal disposal wells, subsidence
control wells, mining wells, storage
and geothermal wells, etc;

" Injection Wells related t6 Oil and Gas
Production; and

" Drainage Wells, including wells used
to dispose of storm water runoff,
irrigation return flow, and excess
ponded surface waters.
In order to make technical

requirements more specifically and
appropriately applicable to particular
injection practices, the Agency
developed a more fully articulated
classification scheme for the reproposal
in 1979. Injection wells were grouped
into five classes:
" Class I retained the industrial and

municipal disposal wells and nuclear
storage and disposal wells injecting
below the deepest underground
source of drinking water (USDW) in
the area.

" Class II retained ihe injection wells
related to oil and gas production.

* A new Class III contained mining,
geothermal, and other special process
wells.

* A new Class IV included wells used
by generators of hazardous wastes or
hazardous waste management
facilities to inject into or, above
USDWs.

* Class V included all other wells (e.g.,
subsidence control irrigation return
flow, etc.) not included in Classes I-
IV
This five-part classification scheme,

with certain adjustments, was
promulgated in 1980. These amendments
propose to make several changes in the
promulgated classificafion scheme.

Classes I andIV The Preamble to the
1979 reproposal pointed out that wells
not injecting into, through or above
USDWs were covered by the regulations
in Class V and requested comment on
this decision (44 FR 23740-1).
Commenters seemed not to be opposed
to this inclusion, but argued that the
injection of hazardous waste, regardless
of the injection zone, merited stricter
regulation than that outlined for Class
V The Agency agreed with this
comment and categorized injection of
hazardous wastes not into, through or
above USDWs in Class I instead of
Class V The possible choices for
classifying such practices were either
Class I or Class IV At that time,
however, the Agency was contemplating
a total ban on all ClassIV operations. A
ban was judged to be an overly stringent
measure for the control of wells not
injecting into, through or above USDWs.
Therefore, such wells were placed in
Class I in order to create a presumption
that they could be authorized to operate
with a permit. At that time the Agency
realized that the technical requirements
of Class I may not be applicable to each
such injection practice. Partly to provide
for such situations, the final xegulations
contained § 122.43(a) which allows the
Director to ease virtually all
requirements for such injections as long
as doing so does not result in an
increased risk of movement of fluids
into an USDW (see Preamble to the final
Part 146, 45 FR 42474 and 42479-80).

Several changes have occurred since
the Agency made the decisions outlined
above. First, in the course of the
litigation, industry representatives
sought clarification about whether an
injection of hazardous waste into an
exempted aquifer was a banned
practice. This had not been the Agency's
intent, and these amendments now
clarify that such injections are not
banned. Second, the Agency in the final
regulation decided not to go ahead with
a ban on all Class IV wells at the time
the regulations were promulgated. The
final regulations only ban the injection
of hazardous wastes directly into an
USDW. Requirements for other Class IV
wells, those injecting above an USDW,
were reserved and the Agency
requested further public comment
regarding appropriate regulation (45 FR
33331 et seq. and 42485 et seq.). Third,
the final regulations did not provide for
an interim rule to authorize the
continued operation of existing Class IV
wells for which requirements were
reserved. This was because, at the time
the final regulations were issued, the
Agency expected to have final
regulations promulgated within a few
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months, well before any operational
State programs raised the question of
authorization for the continued
operation of the reserved Class IV wells.

In light of the foregoing discussion
these amendments pfopose two
changes. One, the injection of hazardous
wastes not into through or above
USDWs is moved from Class I to Class
IV Two, § 122.37 is amended to make it
possible to authorize the continued
operation of existing Class IV wells for
which requirements have been reserved.

Class If. The Agency is proposing to
broaden Class II to include wells in
which waste waters from gas plants,
which are an integral part of the
production of gas from oil and gas fields,
are injected along with produced brines,
so long as these waste waters are not a
hazardous waste at the time of injection.
It has been pointed out to the Agency
that it is a fairly common practice to
dispose of blow-down waters from
cooling towers and boilers used in the
initial drying process-of natural gas,
along with the produced brine separated'
from the gas. EPA believes that adding
this blow-down water which generally
contains very low'total dissolved solids
levels to the brine does not increase the
risk to underground sources of drinking
water. It seems reasonable to reduce the
administrative burden for the Director
and the owners or operators which
would result from requiring a separate
Class I permit for these wells.

Class III The major change to the
ClassIm category is the shift of two
types of wells currently in Class M to
Class V Geothermal wells used for the
production of electric power were
considered Class IH in the promulgated
regulations:However, these wells really
do not "inject for extraction of mineral
or energy"; rather they are used to
reinject brines from which heat has been
extracted into the formations from
which they were.pumped.-In many
cases, such reinjection serves to
rechnirge these formations. For this
reason the Agency is proposing to place
these wells in Class V to allow for an
assessment of the practice.

In discussions with the litigants it was
pointed out to EPA that the technical
requiremdnts for Class I wells were not
appropriate for injection wells used for
in situ recovery of lignite, coal, tar sands
or oil shale. These are emerging
technologies and the Agency does not
wish at this time to impede their
development by imposing technical
requirements which may not fit the
various practices or which may restrict
their technical evolution. The Agency
therefore proposes to place these wells
in Class V where they can be further
studied and assessed.

Class V Finally the Agency is
proposing some language in
§ 122,31(d)(2) and is rewording the
inclusions in Class V to exclude
cesspools and septic systems used for
non-residential establishments when
they are used solely for the disposal of
sanitary wastes and have a maximum
capacity to serve fewer than 20 persons
a day. The Agency thinks that these
types.6f system would be similar to
single residential systems which are
excluded from the regulation and
accordingly, is proposing to exclude
them as well.
B. Underground Sources of Drinking
Water

The Safe Drinking Water Act requires
that the regulations protect drinking
water sources, i.e., "underground water
which supplies or can reasonably be
expected to supply any public water
system." In the promulgated regulations
current underground sources of drinking
water were defined as "aquifers or
portions of aquifers which currently
provide drinking water for human
consumption. Aquifers in which the
ground water contains fewer than 10,000
mg/1 were considered potential sources
of drinking water. Aquifers which were
not currently used for drinking water
could be exempted if they were:

(1) Mineral, hydrocarbon or
geothermal energy producing;

(2) Situated at a depth or location
Which makes recovery of water for
drinking purposes economically or
technologically unpractical;

(3) So contaminated that It would be
economically or technologically
unpractical to render the water fit for
human copsumption; or

(4) Located over a Class I mining
area subject to subsidence or
catastrophic collapse.

After discussion with the litigants and
a review of the record on the subject the
Agency is proposing to amend this
definition to reflect more closely the
intent of the Safe Drinking Water Act.
This proposal defines current
underground sources of drinking water
as aquifers or their portions which
currently supply public water systems.
Aquifers in which the ground water
contains fewer than 10,000 mg/I are still
considered potential sources of drinking
water if they supply water for human
consumption or can yield a sufficient
quantity of water to supply a public
water system.

The Agency has reviewed the current
information on the drinking water use of
aquifers containing high levels of total
dissolved solids (TDSs). This review
found that the use of water containing
up to 3,000 mg/l TDS is fairly

widespread. The Agency has also found
that ground water containing as much as
9.000 mg/I TDS is currently supplying
public water systems. EPA also believes
that technology for treating water
containing high levels of TDS is
advancing. Therefore, based on this
review and the legislative history of the
Safe Drinking Water Act, the Agency
still believes that it is reasonable to
protect aquifers containing water with
fewer than 10,000 mg/I TDS as potential
sources of drinking water.

At the same time the Agency believes
that the use of aquifers containing water
between 3,000 and 10,000 mg/i of TDS is
likely to be a function of economics and
specific local hydrogeologic
circmstances. Therefore, the Agency is
proposing to provide flexibility to the
Director for exempting such aquifers.

A new criterion in Section 146.04
would allow for exemption if "the total
dissolved solids content of the ground
water is more than 3,000 and less than
10,000 mg/l and it is not reasonably
expected to supply a public water
system." As part of the flexibility
afforded the Director, subsequent to
State program approval such
exemptions will not be considered
program revisions. Rather the Director,
after notice and opportunity for a public
hearing, must notify the Administrator
in writing of the designations and the
exemptions will become final unless the
Administrator disapproves of them
within 45 days. However, there are no
changes for designation of exempted"
aquifers which are part of a State
program submission.

The Agency is also proposing to
modify the first exemption criterion
which could have been construed as
prohibiting mineral exploitation of
previously unproduced areas. The
Agency still wants to prevent the
possibility of wholesale exemption of
aquifers over large areas of the country
simply because they are mineral
bearing. However, EPA is proposing a
modification to allow for exemption of
aquifers if they are expected to yield
commercially-producible minerals or
hydrocarbons.

A subsection is being added to
§ 122.35 which details specific
information which the Director should
require from permit applicants in order
to make a judgement that an aquifer
contains commercially-producible
minerals or hydrocarbons.

C. "No Migration" Standard

The basic purpose of the UIC
regulations is to provide a framework
for State programs which assures that
underground injections will not
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"endanger" drinking water sources.
Section 1421(b)(1) states that regulations
published by the Agency under Section
1421 "shall contain minimum
requirements for effective programs to
prevent underground'injection which
endangers drinking water, sources
In the course of developing these
regulations, the Agency has attempted
to develop a, standard for
"endangerment" which would both meet
the intentions of the Act and provide 'a
usable, measurable test for use by
injectors and regulatory agencies.

The 1976 proposal provided that'
underground injection operations found
to endanger should be discontinued and
offered the following definition:

* * *Underground'injection endangers
underground sources of drinking water if (1)
such injection may make it necessary for a
public water system-using an underground
drinking water source to increase treatment
of the water, or (2) if such injection mght
make it necessary, for a public water system
which uses the source.m the future to use,
more extensive treatment of the water than
would otherwise have been necessary, or (3)
if such injection may otherwise adversely
affect the health of persons such as by adding,
a substance that would make water from the
source unfit for human consumption. (41 FR
30737)" * * I .!

Many commenters argued; and EPA
agreed, that this definition was vague
and confusing. Therefore me'the 1979
reproposal the Agency decided to avoid
a definitioW of'engangerment'and to
provide'instead an operational standard
to meet the statutory goal. As explained
in the preamble [The test in'these
reproposed regulations 1s whether
injection operations will cause the
migration of injected or formation fluids'
into an-underground source of drinking
water. If injection into a well can cause
such migration, the owner/operator
must take appropriate action to
eliminate the fluid migration (44 FR
23740).:] TheAgency believed that this
standard, applicable to Class I-411 wells,
was achievable through sound I
engineeriig'prctices. However, the 1979
reproposal provided for two exemptions
to the' strict "no migration" standard..
First, for casing and cenrenting of Class
II wells, the Direct6r could grant relief
from the requirements:for existing irells
if injection would "not result'in the
migration of fluids into an underground"
source of drinking water so as to create
a significant risk to the health-of persons
using the source of drinking water" (44"
FR 23762). Second, Class V wells were
subject to the different standard of "no
significant risk to the health of persons"
(44 FR- 23766). I k I .

In the promulgated ibgulations there
was a blanket prohibition at § 122.34

against movement of fluid into
underground sources of drinking water
for Class I IIor I wells. No Class IV or
V wells were authorizedif they caused
or allowed movement of fluid containing
any contaminant into underground-
sources of drinking water, and the
presence of that contaminant could
cause a violation of any primary
drinking Water regulation under 40 CFR
Part 142 or adversely affect the health of
persons.

In Part 146 the specific technical
requirements were stated so as to be
achievable through good engineering
practices.

In §§ 146.06 and 146.07 the goal was to
determine the area in winch injection
pressure could cause the upward
vertical movement of formation or
injection fluids via improperly, plugged
or completed wells and apply necessary
remedies.

Similarlyin § 146.10(a),'Pluggmg and
Abandoiment'bf Clasd I-rn Wells, and
in the definition of plugguig in § 146.03,
the Agency was specifically concerned'
with vertical movement of fluids through
a borehole' or well which cbuld lead to
communication between-aquifers.

In current § § 146.12, 146.22 and 146.32
the requirement is that wells be c6ased
and demented'to pievent movement of
fluids into-or between unde'ground
sources of drinking water. The goal of
this requirement is two-fold:'one, to
prevent movement of injected flids
from the well into USDW9 which wduld
occur if the tubular goods wer6'leaking;
and two, to prevent vdtical'nmovemeiit
of injected or formation fluids through
the bore hole which could occur if the
casing, cement and.packer were not
properly set. The test of proper
constraction' is set by §'14608,
Mechamcal Integrity. A well is properly
constructed if there is no significant leak
in the casing, tubing or packer, and
properly cemented if there is no
significant fluid movement'through
vertical channels adjacent'to the well
bore.'

In § § 146.13, 146.23 and 146.33 the
requirement is that the injection
pressure be calculated so that there is
no fracturing of the confining zone and
no movement of injection ,or formation:
fluids into underground sources of
drinking water. This prohibition is'
against movement which could occur if
the confining zone were'fractured, or the
injection pressure resulted'in a zone of
endangering influence greater th'an that
used in setting the corrective action
requirements. The only exception to this
would be in certain Class III operations
such as uranium mines which operate in
exempted aquifers. There the conceri
would be with lateral movement of fluid

into the protected portions of the
aquifers. The "no migration" standard Is
achievable through net withdrawal bf
water from the mined zone, during the
life of the mining operation. The Agency
therefore thought that the promulgated
regulations had achieved an appropriate
and feasible standard.

Discussions with the litigants,
however, pointed out one remaining
problem. Paragraph 140.10(d)
established two requirements with
respect to the abandonment of a Class
III Wll'field which underlies or Is In an
aquifer which has been exempted under
40 CFR 146.04. First, the plugging and
abandonment plan to be prepared by the
permittee was to demonstrate that no
movement of contaminants from the
mined zone into an USDW would occur.
Second,'the Director was to prescribe
such aquifer cleanup and monitoring,
measures as necessary and feasible on a
case-by-case basis to insure that no

,-A migration from the mined zone into an
USDW would occur.

It has been called to the Agency's
attention that a,"no migration" standard
may not be technically or economically
feasible to achieve in the case of at least
some abandoned Class III sites, It may
be extremely difficult to remove all
residues.of the mining activity, for
example, ammonia, from the mining site,
As the natural flow of the aquifer is
reestablished after abandonment, such
residues may be dissolved or eluted
over time and carried into protected
portions, of the aquifer.

To solve this problem, this
amendment proposes to change the
standard in § 140.10(d) from "no
migration" to one'of "adequate
protection." The plugging and
abandonment plan to be submitted by
the permittee would have to
demonstrate an adequate level of
protection for USDWs. Similarly, the
Director would be empowered to
prescribe necessary aquifer cleanup and
monitoring to assure an adequate level
of protection for USDWs.

The proposal of a different standard
for § 146.10(d) reflects EPA's judgment
that the abandonment of Class III
mining operations which underly or
inject into aquifers exempted under
§ 146.04 represents a sufficiently unique
situation that a different standard for
the protection of USDWs is appropriate.

The "adequate protection" standard Is
intended to requlrd all efforts dn'the part
of the operator that are necessary to
assure that there will be no movement
of fluids into an underground source of
drinking water so a6 to crehte a
significait'risk to the health of persons.
EPA does not believe that it is 'either
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possible or even prudent to prescribe a
more specific standard as part of these
nuimum national requirements. The
appropriate level of protection is best
determined by the Director in each
individual case. In establishing the
specific requirements, EPA expects the
Director to take theparticular
circumstances of the mining site into
account-for example,,the nature and
concentration of the residuals, the
hydrogeology of the aquifer, the
economic and technical feasibility of"
cleanup actions, the importance of the
aquifer, the proximity of water wells,
and the number of people relying on the
USDW down-gradient from the mining
site.

The Agency also believes that since
the "no migration".standard does not fit
all the technical requirements it is not
appropriate to. keep it in § 122.34(a) as a
general requirement and is proposing to
amend this section to provide that [no
authorization by permit or rule shall
allow the movement of fluid containing
any contaminant into underground
sources of drinking water, if the
presence of that contaminant may cause
a violation of any primary drinking
water regulation under 40 CFR Part 142
or may otherwise adversely affect the
health of persons] The same language is
also used in § 122.31(d) "Scope of the
Permit or Rule Requirements" where
that section refers to § 122.34.

Finally: a change is proposed for
§ 122.34(b) which requires the Director
to take certain .teps when monitoring
indicates movement of fluids. This has
been reworded to specify that this
section only applies if there is
movement of contaminants into an
underground source of-drinking water
and that movement is not authorized
under Part 146.

D. Mechamcal Integrity

The mechanical integrity requirement
in the promulgated regulations was the
result of consideration by the Agency of
comments and contractors' reports
prepared for the Agency. However, after
discussions with the litigants and
reevaluation of available information,
the Agency is proposing some
modifications of this requirement.

The regulations now require Class II
wells to show that there is no significant
leak in the casing, tubing or packer by
continuous monitoring of-annulus
pressure, or-by periodic pressure tests
with liquid or gas which can only be
done in wells completed with tubing and
packer where therannulus can be filled
with fluid and pressure applied to the
annulus. EPA proposes to amend this
requirement for two reasons:

One, the periodic pressure test is
burdensome in wells completed without
a packer. In order to provide some relief
to operators of such wells the Agency is
willing to accept instead records of
injection pressure and flow rate,
provided that these data are available
and that an initial pressure test was
performed. The Agency still expects
owners or operators to run one pressure
test at a time when the well is shut
down and running the test would not
cause loss of production.

Two, the pressure test cannot be
preformed in certain wells completed
without long string casings. In such
cases the Director is to require a ground-
water monitoring program and
inspection of annular space where
possible in addition to the pressure and
flow rate data, to verify the absence of
fluid movement into underground
sources of drinking water.

These proposed changes.only apply to
enhanced recovery wells since EPA
believes that shutting down these wells
in order to run a pressure test could
have a substantial impact on.oil and gas
production. Further for these wells a
strong economic incentive exists for the
operator to insure that the wells
function properly, i.e., that there are no
significant leaks from the well. There
are no changes proposed for salt water
disposal wells since shutting these wells
down for a few days every five years in
EPA's view would only have minimal
impact on oil and gas production.

Finally it has come to the Agency's
attention that in the case of Class I
wells the logging techniques prescribed
to iefify the absence of fluid movement
behind the casing of a well are not
reliable when PVC casing is used. For
such wells this proposal now only
requires that the operator submit
cementing records showing the presence
of adequate cement to prevent
migration. The monitoring program
prescribed by § 146.33(b) shall be
designed to verify the absence of
significant fluid movement.

E. Area Permits
This proposal contains one

amendment to the Area Permit
requirements. The current regulations
require that all wells covered by an area
permit be of one class as defined in"
§ 122.32. It has been called to EPA's
attention, however, that certain
operations, for example storage of
hydrocarbon in salt domes, may employ
more than one type of well (Class ll
wells for mining the salt and Class 11
wells to inject the hydrocarbons). The
sanie wells may also be used as Class II
at certain times and Class I at others.
It seems reasonable for these operations

to be placed under a single permit and
therefore the Agency is proposing to
delete the requirement that all wells m
an area permit be of a single class. The
permit will specify construction,
operation, and monitoring and reporting
requirements applicable to each type of
well covered. However, because the
Agency believes injection of hazardous
waste deserves to be treated differently
from other types of injection, the
regulations limit this relief to wells
which are not used to inject hazardous
waste.

A definition related to area permits
has been added to §§ 122.3 and 146.03-
These sections now include the term
"project" defined to mean a group of
wells in a single operation. This term is
now used m a number of places
throughout the regulations in connection
with the requirements applicable to
operations authorized under an area
permit.

1lL Changes to Class U Requirements

The promulgated regulations set out
the information which had to be
considered by the Director in specifying
casing and cementing requirements
(§ 146.22(b)) and issuing permits
(§ 146.24(a)). After discussions with the
litigants the Agency has reassessed the
amount of information required and is
proposing to delineate more precisely
the information which it feels is
indispensable for setting requirements,
from the information which it is
desirable to take into account. The items
previously included m § § 146.22(b) and
146.24(a) have been retained in the
proposal except for some clarifying
terminology. However, the requirements
have been reorganized to distinguish the
information the Director may consider
from the information he must consider.
The requirements m § 146.22(g) have
been streamlined and reworded to make
it clear that the information required is
for the project in general and need not
be repeated for every single will
authorized by an area permit.

EPA is proposing that the logging
requirements in § 146.22(f0 be modified
in two ways. First, the proposal allows
the use of electric logs intead of only
resistivity and spontaneous potential
logs. This proposed change would allow
the Director and owner or operator to
use the most effective logging program
in any given situation instead of being
limited to only two specific logs. Second,
for surface casing, the logging
requirements would now only apply in
areas where the lithology is unknown.
Shallow logs are not usually run for oil
and gas wells since the information
obtained is of little use to the
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companies, and the logging requirements
would be burdensome without
corresponding environmental benefit
where enough information on the
shallow zones is readily available from
other sources.

Finally, theseproposed amendments
would reduce the monitoring
requirements by allowing for
observation instead of monitoring
(which imples ricording) of injection
pressure, flow rate and cumulative
volumes at the time intervals which
were specified in the regulation at
§ 146.23(b). These observations would
have to be recorded once a month and
summaries submitted to the Director
annually as now required. If at any time
the injection pressure or the flow rate
exceed the limits imposed in the permits
the operator will be in non-compliance
and must make an immediate report to
the Director according to the
requirement of §,122.41(d). Imposing on
the operator the burden of recording
these data daily or weekly when he is in
compliance with the terms of the permit
could result in unnecessary paperwork.
Monthly records, however, are useful in
providing information on the overall
performance of the well.

IV. Changes to Class III Requirements
Despite the care the Agency had

taken in drafting the Class i"
requirements, discussions with-the
litigants have pointed out particular
instances where the requirements could
be modified, to make them more
appropriate for particular operations,
without any loss of environmental
benefits. -

The Agency is proposing to amend
§ 146.10 to allow discretion to the
Director in the choice of plugging
material for Class Ill wells. The cement
required by the promulgated regulations
is not necessary, for example, to form
the bottom plug in wells used in the
Frasch sulfur mining process since sulfur
left at the bottom of the well will harden
when hot water injection ceases and
forms an adequate plug.

The Agency is also proposing in
§ 146.32(a) to allow discretion to the
Director as to whether or not to cement
the casing of new wells in existing fieldb
where historical practice and available
data may show that cementing is not
necessary to protect underground
sources of drinking water. Similarly, the
Agency not realizes that some shallow
wells are constructed by a pilot hole and
reaming technique. For those wells
.which will be cased and cemented by
circulating cement to the surface, the
Agency does not believe that deviation
checks are necessary since the
cementing method will effectively plug

off any diverging hole. Section 146.32(b)
has been reworded to provide for this
alternative.

The proposal would amend the
monitoring requirements of § 146.33 to
bring them closer to existing practices
and require monitoring of irijection
pressure and either flow rate or injected
volumes, or metering of injected and
produced volumes, -depending on the
type of operation monitored. The
proposal also liberalizes,the frequency

- of monitoring. An important factor in
protecting underground sources of
dnnking water from the impact of Class
Ill operations is that certain limits for
injection pressure, flow-rate, or in the
case of shallow operations such as
uranium mines, levels of certain
indicator parameters in the monitoring
wells, be established as permit
conditions. Since noncompliance with
any of these conditions must be reported
to the Director immediately and
corrrective measures taken, continuous
monitoring and recording does not
appear to.be indispensable to, ensure
protection of the USDWs. The greater
discretion provided will allow the
Director to select the monitoring
requirements which 'Will provide the
greatest environmental safeguards while
reducing the burden on owners or
operators., .

Finally, discussions with the litigants
brought out the fact that some of the
information required for permitting in
§ 146.34(a)(7] concerning the analysis of
injected fluids was of a highly
confidential nature and may not be
necessary for the Director to know in
order to protect underground sources of
drinking water. Accordingly, it is
proposed that the requiren ent for a
specific qualitative and quantitative
analysis of injected fluids be relaxed-to
require only qualitative analysis and
ranges in concentrations of constituents
of the injectedfluids, If the information
is deemed proprietary the applicant may
submit only data on the maximum
concentration of certain constituents
which are not to be exceeded.

The applicant for a permit can request
that this information be treated as
confidential. In § 122.19 the Agency has
set out the requiremenft for
confidentiality claims. Nothing in the
UIC program is intended to override
protection which is afforded proprietary
information under State law, except
insofar as Federal statutes or
regulations require disclosure of
information.

In keeping with the proposed change
to § 146.34(a)(7), EPA is proposing that
the monitoring requirements at
§ 146.33(b](1) be changed to require
monitoring of the nature of injected

fluids rather than a more detailed
analysis of the physical and chemical
characteristics of the Injected fluids so
long as the original analysis has not
been rendered incorrect or, incomplete.

In addition, tWo minor changes are
being proposed to § 146.34(a): first, maps
afid cross sections need not show the
lateral limits of underground sources of
drinking water which could have
required maps and cross-sections
covering several miles; and second, the
extent of the formation testing program
would be clarified by referencing it to
§ 146.32(c). This section would be
revised in a manner consistent with the
revisions proposed for Class II wells to
make it clear that the information
required is for the project in general and
need not be repeated for every single
well authorized by an area permit.

V. Changes to Part 122

A. 180-Day Notice of Abandonment

It has been pointed out to the Agency
that the 180-day notice of abandonment
of a well-was not desirable since once a
well is inactive, speedy plugging is
important to protect underground
sources of drinking water. The
requirement could also have conflicted
with State laws in some cases.
Accordingly, the Agency is proposing
that the irector be responsible for
deciding when notice of abandonment
needs to be given, and that specific time
frames be set in the permits. Language
in §§ 122.37,122.39(c) and 122.41(e)
would be revised to this effect.

B. Miscellaneous Changes

Section 122.10(a) would be revised to
allow 30 days instead of 14 to submit
progress reports after each interim or
final date in compliance schedules.

Section 122.41 would be revised to
require that records of the nature and
composition of injected fluids be
retained for 3 years Instead of 5 years
after completion of plugging and
abandonment proceudres.

Section 122.42(g), Financial
Responsibility, would be revised In
order to make it clearer that surety
bonds are not the only means of proving
financial responsibility,

VI. Changes to Part 146

A, Definitions

The Agency proposes to amend the
definition of "packer" by deleting the
words "which can be expanded" from
the current definition since It is aware
that non-expandable packers are
available. The type of packer used in a
particular circumstance will be
discussed as part of a permit application
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process and the Director has. the
ultimate responsibility to approve or
disapprove the use of a given packer.

The Agency is adding two definitions
to that section, one for "conventional
mines" and the other for "experimental
technologies." These terms have been
used in the recently promulgated
,technical amendments to the regulations
and these definitions have been added
for the benefit of the regulated

-community.

B. Plugging and Abandonment

Section 146.10(b) specifies that the
placement-of plugs during the
abandonment of wells in Classes I-IM
must be accomplished by the use of one
of three methods. The three metfiods
named are currently the major
acceptable methods for placing plugs. By
specifying the use of one of the three
methods, the Agency intended to assure
the use of readily, available and effective
technology in the abandonment of wells.

It is, however, possible that new
methods for the placement of plugs may
be developed in the future which are as
good as, or better than, the existing
technology. Since § 146.10 does not
provide for the use of any alternatives to
the three specified methods, the wording
of the requirement could work to
frustrate the development and use of
new technology. Such a result was not
the Agency's intent. Therefore,-this
amendment would provide the Director
the discretion to allow the use of a '
method for placing plugs, other than
those specified, as long as the
alternative can be-shown to be at least
as effective as the ones specified.

VIL Economic and Regulatory Impacts

A. Expected Economic Impact

The regulations being proposed today,
if promulgated, will result in saving-to .
owners and operators of approximately
$70 millon over five years over the costs
they would have incurred under the
existing regulations. These savings
result from reductions in the
requirements for mechamcal integrity
testing, monitoring and reporting, and-
permit application for Class II wells, as
well as the removal of certain wells
from coverage under Class III. The
proposed regulations are not expected to
have any impact on oil and gas
production, or on production from Class
m operations.

In addition to savings-to owners and
operators EPA expects the States to
save $1.4 million over five years due to a
reduced number of permits to review as
well as less detailed information to
evaluate in the,application.

A detailed economuc analysis of this
proposal is available upon request.

B. Paperwork Reduction

The proposed regulations will result in
a lesser paperwork burden on owners
and operators as well as State
daforcement bodies, by reducing the
amount of monitoring information which
must be collected and the number of
times per year the information is to be
submitted. In addition, less detailed
information will be required on permit
applications, and applications for area
permits can cover wells of various
classes, not just wells of similar
construction. These changes are
expected to result in a reduction of
213,000 hours of monitoring and
reporting time expended by owners and
operators, and a reduction of 102,000
hours of permit processing time by the
States, over a five-year period.

C. Impact on SmaiLBusinesses

Under the Regulatory Flexibility Act
an agency is required to prepare an
initial regulatory flexibility analysis
whenever it is required to publish
general notice of any proposed rule,
unless the head of the agency certifies
that the rule, if promulgated will not
-have a significant economic impact on a
substantial number of small entities.
These proposed regulations will reduce
the costs to small Class II businesses.
(The Agencyknows of no small

,businesses affected-bythe changes in
the Class m regulations.) As noted in
the separate document discussing the
economic effects of these proposed
regulations, the Agency examined two
potential definitions of a small entity for
Class II operations. One involved a
definition by the Department of Energy
based on the production of a firm with a
small oil and gas firm producing
annually less than 400,000 barrels of oil
or less than 2 billion cubic feet of gas.
Approximately 97% of the firms
producing oil and gas fall into this
category. An alternative definition was
based upon well production with
stripper wells defined as those
producing less than 10 barrels per day of
oil. Stripper wells account for
approximately 70% of all producing
wells. Under both definitions it seems
probable that the majority of resource
savings from this proposed change could
accrue to small entities. Therefore, the
Administrator certifies that this
regulation will not have a significant
impact on a substantial number of small
entities.

The economic effects of these
proposed regulations on small
businesses are discussed in greater

detail in a separate background
document available from the Agency.

D. Executive Order 12291

Under Exectuive Order 12291, EPA
must judge whether the amendments to
the regulation are major and therefore
subject to the requirements of a
regulatory impact analysis. These
proposed amendments modify certain
monitoring and reporting requirements,
provide greater flexibility to operators
and to State enforcement agencies and
generally make the regulations more
flexible and less burdensome for a
savings of approximately $70 million
over five years. They therefore do not
constitute major rulemaking. This
proposal was submitted to OMB for
review as required by Executive Order
12291.
(Sec. 1421,1422.1423,1431,1445,1447,1450,
Safe Driking Water Act as amended 42
US.C. 300(fQ et. seq.) _

Dated. September 19,1981.
Anne . Gorsuch,
AdmwsLrotor.

40 CFR Part 122 is amended as
follows:

PART 122-EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM; THE
HAZARDOUS WASTE PERMIT
PROGRAM: AND THE UNDERGROUND
INJECTION CONTROL PROGRAM

1. In § 122.3 the definition for
"underground source of drinking water"
is revised and a definition of "Project"
added to read as follows:

§ 122.3 Definitions.

Project means a group of wells in a
single operation.

Underground source of driking water
(USDW) (RCRA and UIC) means an
aquifer or its portion:

(1)(i) Which supplies any public water
system: or

(it) Which contains a sufficient
quantity of ground water to supply a
public water system: and

(A) Currently supplies drinking water
for human consumption; or

(B) Contains fewer than 10,000 mg/1
total dissolved solids; and

(2) Which is not an exempted aquifer.

2. In § 122.10 paragraph (a)(4) is
revised to read as follows:

§ 122.10 Schedules of compliance.

(a)***
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(4) Reporting-A RCRA or NPDES
permit shall be written to require that no
later than 14 days following such interim
date and the final date of compliance,
the permittee shall notify the Director in
writing of its compliance or,
noncompliance with the interim or final
requirements'.A UIC permit shall be
written to require that if paragraph
(a)(1](ii) of this section is applicable,
progress reports be submitted no later
than 30 days following each interim date
and the final date bf compliance.

3. In § 122.31 the introduction to
paragraph (d) is revised and paragraph
(d)(2)(iii) is redesignated (d)(2)(iv) and a
new (d)(2)(iii) is added to read as
follows:

§ 122.31 Purpose and scope of subpart C.
* * * * *

(d] Scope of the permit or rule
requirement The UIC permit program
regulates underground injections by five
classes of wells (see definition of "well
injection," § 122.3). The five classes of
wells are set forth in § 122.32. All
owners or operators of these injection
wells must be authorized either by
permit or rule by the Director. In
carrying out the mandate of the SDWA,
the Subpart provides that no injection
shall be authorized by permit or rule if it
results in the movement of fluid
containing any contaminant into
USDWs if the-presence of that
contaminant may cause a violation of
any primary drinking water regulation
under 40 CFR Part 142 or may adversely
affect the health of persons (§ 122.34).
Existing Class IV wells which inject
hazardous waste directly into an
underground source of drinking water
are to be eliminated over a period of six
months and new such Class IV wells are
to be prohibited (§ 122.36). Class V wells
will be inventoried and assessed and
regulatory action will be established at
a later date. In the meantime, if remedial
action appears necessary, an individual
permit may be required (§ 122.37) or the
Director must require remedial action or
closure by order (§ 122.34(c)]. During
UIC program development, the Director
may identify aquifers and portions of
aquifers which are actual or potential
sources of drinking water (see § 123.4(g)
for State programs). This will provide an
aid to the Director in carrying out his or
her duty to protect all USDWs. An
aquifer is a USDW if it fits the
definition, even if it has not been
"identified." The Director may also
designate "exempted aquifers" using
criteria in § 146.04. Such aquifers fre
those which would otherwise qualify as
"underground sources of drinking

water" to be protected, but which have
no real potential to be used as drinking
water sources. Therefore they are not
USDWs. No aquifer is an "exempted
aquifer"-until it has been affirmatively'
designated under the procedures in
§ 122.35. Aquifers which do not fit the
definition of "underground sources of
drinking water" are not "exempted
aquifers." They are simply not subject to
the special protection afforded USDWs.

(2] * * *
(iii] Nonresidential cesspools, septic,

systems or similarwaste disposal
systems if such systems (A] are used
solely for the disposal of sanitary waste,
and (B) have the capacity to serve fewer
than 20 persons a day.

(iv) Any dug hole which is-not used
for emplacement of fluds underground.
* * * * *

4. In § 122.32 paragraphs (a)(1), (b](1)
and (d) are revised and (c)(4) and (5] are
removed to read as follows:

§ 122.32 Classification of Injection wells.
(a) Class . (1] Wells used by

generators of hazardous wastes or
owners or operators of hazardous waste
management facilities to inject
hazardous waste beneath the lowermost
formation containing, within one quarter
mile of the well bore, an underground
source of drinking water.
• * * * *

(b] Class I1 (1],Which are brought to
the surface in connection with
conventional oil or natural gas
production and may be commingled
with waste waters from gas plants
which are an integral part of production
operations, unless those waters are
classified as a hazardous waste at the
time of ifijection.
* * * * *

(d) Class IV
(1] Wells used by generators of

hazardous wastes or of radioactive
wastes, by owners or operators of
hazardous wastes management.
facilities, or by owners or operators of
radioactive waste disposal sites to
dispose of hazardous wastes or
radioactive wastes into a formation
which within one quarter (Y4] mile of the
well contains an undergeound source of
drinking water.

(2) Wells used by generators of
hazardous wastes or of radioactive
wastes, by owners or operators of
hazardous waste management facilitiesi
or by owners or operators of-radioactive
waste disposal sites to dispose of
hazardous waste or radioactive waste
above a formation which within one
quarter (Y4] mile of the well contains ar
underground source of drinking water.

(3) Wells used by generators of
hazardous wastes or owners or
operators of hazardous waste
management facilities to dispose of
hazardous wastes, which cannot be
classified under §§ 122.32(a](1) or
122.32(d)(1) and (2) (e.g., wells used to
dispose of hazardous wastes into or
above a formation which contains an
aquifer which has been exempted
pursuant to § 146.04),

5. In § 122.34 paragraphs (a] and (b)
are revised to read ad follows:

§ 122.34 Prohibition of movement of fluid
into underground sources of drinking
water.
* * *t * *

(a) No authorization by permit or rule
shall allow the movement of fluid
containing any contaminant Into
underground sources of drinking water,
if the presence of that contaminant may
cause a violation of any-primary
drinking water regulation under 40 CFR
Part 142 or may otherwise adversely
affect the health of persons. The
applicant for a permit shall have the
burden of showing that the requirements
of this paragraph are met.

(b) For Class 1, 11, and II wells, if any
water quality monitoring of an
underground source of drinking water
indicates the movement of any
contaminant into the underground
source of drinking water, except as
authorized under Part 146 the Director
shall prescribe such additional
requirements for construction, corrective
action, operation, monitoring, or
reporting (including closure of the
injection well) as are necessary to
prevent such movement. In the case of
wells authorized by permit, these
additional requirements shall be
unposed by modifying the permit in
accordance with § 122.15, or the permit
may be terminated under § 122,16 If
cause exists, or appropriate enforcement
action may be taken if the permit has
been violated. In the case of wells
authorized by rule, see § 122.37(a),
* * * * *

6. In § 122.35 paragraph (b) is revised
and paragraph (c) is added to read as
follows:

§ 122.35 Identification of underground
sources of drinking water.
* * * * *

(b](1] The Director may Identify (by
narrative description, illustrations,
maps, or other means) and describe in
geographic and/or geometric terms
(such as vertical and lateral limits and
gradient) which are clear and definite,
all aquifers or parts thereof which the
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Director proposes to designate as.
exempted aquifers using the criteria in
'40 CFR-146.04.

(2) No designation of an exempted
aquifer submitted as part of a UIC
program shall be final until approved by
the Administrator as part of the State
program.

(3) Subsequent to program approval,
the Director may, after notice and
opportunity for apublic hearing, identify
additional exempted acquifers.
Exemption of aquifers identified (i)
under § 146.04(b) shall be treated as a
.program revision under § 123.13; (ii)
under § 146.04(c) shall become final if
the State Director submits the
exemption in writing to the
Administrator and the Administrator
has not disapproved the designation
within 45 days. Any disapproval by the
Administrator shall state the reasons
and shall constitute final agency action
for purposes of judicial review.

(c)(1) For Class II wells, the Director
shall require an applicant for a permit
which necessitates an aquifer exemption
under § 146.04(b)(1) to furmsh the data
necessary to demonstrate that the
aguifer is expected to be mineral or
hydrocarbon producing. Information
contained in the mining plan for the
proposed project, such as a map and
general description of the mining zone,
general information on the mineralogy
and geochemistry of the ining zone,
analysis of the amenability of the mining
zone to the-proposed mining method,
and a time-table of planned
development of the mining zone shall be
considered by the Director in addition to
the information required by § 122.38(c).
Approval of the aquifer exemption shall
be treated as a program revision under
§ 123.13.

(2) For Class 11-wells, a demonstration
of commercial producibility shall be

-made as follows:
(i) For a Class I1 well to be used for

enhanced oil recovery processes in a
field or project containing aquifers from
which hydrocarbons were previously
produced, commercial producibility
shall be presumed by the Director upon
a demonstration by the applicant of
historical production having occurred in
the project area or field.

(ii) For Class H1 wells not located in a
field or project containing aquifers from
which hydrocarbons were previously
produced, information such as logs, core
data, formation description, formation
depth~formation thickness and
formation parameters such as
permeability and porosity shall be
considered by the Director, to the extent
such information is available.

7 In § 122.37 paragraphs (a)(1)(ii)(D),
(a)(2)(il[D), and (a)(3) are revised to read
as follows:

§ 122.37 Authorization of underground
Inlection by rule.

(D) Section 122.41e)-notice of

abandonment);(1) t 
**

(D) Section 122.41(e)-{notice of
abandonment);

(3)(i) Injection into exsting Class IV

wells as defined in § 122.32(d)(1) may be
authorized for a period not to exceed six
months after approval or promulgation
of the UIC program. Such rules shall
apply the requirements of § 122.45(c).

[ii) Injection into existing Class IV
wells as defined in § 122.32(d)(2) and (3)
may be authorized until six months after
approval or promulgation of an UIC
program incorporating criteria and
standards under Part 148, Subpart E
applicable to Class IV injection wells.
Such rules shall apply the requirements
of § 122.45(c).

8. In § 122.39 paragraphs (a)(1), (a)(3),
(a)(4) and (c)(1) and the introduction to
(c) are revised to read as follows:

§ 122.39 Area permits.

(a) *

(1) Described and identified by
location mpermit application(s) if they
are existing wells, except that the
Director may accept a single description
of wells with substantially the same
characteristics;
* * • • *

(3) Operated by a single owner or
operator, and

(4) Used to inject other than
hazardous waste.

(c) The area permit may authorize the
permittee to construct and operate,
convert, or plug and abandon wells
within the permit area provided:

(1) The permittee notifies the Director
at such time as the permit requires.

9. In § 122.41 paragraphs (b) and (e)
are revised to read as follows:

§ 122.41 Additional conditions applicable
to all UIC permits.

(b) In addition to § 122.7j)(2)
(monitoring and records): the permittee
shall retain records concerning the

0

nature and composition of all injected
fluids until three years after the
completion of any plugging and
abandonment procedures specified
under § 12242(). The Director may
require the owner or operator to deliver
the records to the Director at the
conclusion of the retention period.

(e) The permittee shall notify the
Director at such times as the permit
requires before conversion or
abandonment of the well orin the case
of area permits before closure of the
project.

10. In § 122.42 paragraph (g) is reyised
to read as follows:

§ 122.42 Establishing UIC permits
conditions.

(g) Financial responsibility The
permit shall require the pernittee to
maintain financial responsibility and
resources to close, plug, and abandon
the underground injection operation in a
manner prescribed by the Director. The
permittee must show evidence of
financial responsibility to the Director
by the submission of surety bond. or
other adequate assurance, such as
financial statements or other materials
acceptable to the Director.

PART 146-UNDERGROUND
INJECTION CONTROL PROGRAM:
CRITERIA AND STANDARDS

40 CFR Part 146 is amended as
follows:

1. In § 146.3 the definitions for
"Conventional mine", "Experimental
technology", and "Project" are added
and the definitions for "packer" and
"underground source of drnking water"
are revised to read as follows:

§ 146.3 Definitions.

Conventionalmine means an open pit
or underground excavation for the
production of minerals.

Experimental technology means a
technology which has not been proven
feasible under the conditions in which it
is being tested.

Packer means a device lowered into a
well to produce a fluid-tight seal within
the casing.

Project means a group of wells in a
single operation.

Underground source of drinking water
(USDW) means an aquifer or its portion
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(1) (i) Which supplies any public water
system; or

(ii) Which contains a sufficient
quantity of ground water to supply a
public water system;.and

(A) Currently supplies drinking water
for human consumption; or

(B) Contains fewer than,10,000 mg/1
total dissolved solids; and

(2) Which is not an exempted aquifer.

2. In § 146.4 parigraph (b)(1) and
(b)(4) are revised'and Cc) is added to
read as follows:

§ 146.4 Criteria for exempted aquifers.

(b) * * *

(1) It is mineral, hydrocarbon or
geothermal energy producing, or can be
demonstrated by a permit applicant as
part of a permit application for a Class If
or III operation to contain minerals or,
hydrocarbons that considering their
quantity and location are expected to be
commercially producible.

(4) It is located over a Class III well
mining area subject to subsidence or
catastrophic collapse; or

(c) The Total Dissolved Solids content
of the ground water is more than 3,000
and less than 10,000 mg/l and it is not
reasonably expected to supply a public
water system. -

3. In § 146.5 paragraphs (a)(1), (b)(1),
(d), (e)(2), (e)(9),.(e)(12) and the
introduction to paragraph (e) are
revised, (e)(16) is added and (c) (4) and
(5) are removed to read as follows:

§ 146.5 Classification of Injection wells.
* * a,* * *

(a) * * *
(1) Wells used by genierators of

hazardous waste or owners or operators
of hazardous waste management
facilities to inject hazardous waste
beneath the lowermost formation
containing, within one quarter ( ) mile
of the well bore, an underground source
of drinking water.

(b) * * *
(1) Which are brought to the surface in

connection with conventional'oil or
natural gas production and may be
commingled with waste waters from gas
plants which are an integral part of
production operations, unless those
waters are classified as a hazardous
waste at the time of injection.
*t * * * *

(d) Class IV (1) Wells used by
generators of hazardous wastes or of
radioactive wastes, by owners or
operators of hazardous waste
management facilities, or by owners or

operators of radioactive-waste disposal
sites to dispose of hazardous wastes or
radioactive, wastes into a formation ,
which within one quarter ( ) mile of the
well contains an underground source of
drnkmg water.

(2) Wells used by generators of
hazardous wastes or of radioactive
wastes, by owners or operators of
hazardous waste management facilities,
or by owners or operators of radioactive
waste disposal sites to dispose of
hazardous wastes or radioactive wastes
above a formation which within 1/4 mile
of the well contains an umderground
source of drinking water.

(3) Wells used by generators of
hazardous wastes or owners or
operators of hazardous waste
management facilities to dispose of
hazardous wastes, which'cannot be
classified under § § 146(a)(1) or 146.5(d)
(1) and (2) (e.g., wells used to dispose of
hazardous wastes into or above a
formation which contains an aquifer
which has been exempted pursuant to
§ 146.4).

(e) Class V-Injection wells not
included in Class I, II, I, or IV Class V
wells include: * * *

(2) Cesspools including multiple
dwelling, community or regional
cesspools, or other devices that receive
wastes which have an open bottom and
sometimes have perforated sides. The
UIC requirements do not apply to single
family residential cesspools nor to non-
residential cesspools which receive
solely sanitary wastes and have the
capacity to serve fewer than 20 persoiii
a day.

(9) Septic system wells used to inject
the waste or effluent from a multiple
dwelling, business establishment,
community or regional business
establishment septic tank. The UIC
requirements do not apply to single
family residential septic system wells,
nor to non-residential septic system
wells which are used solely for the
disposal of sanitary waste and have the
capacity to serve fewer than 20 persons
a day.

(12) Injection wells associated with
the recovery of geothermal energy for
heating, aquaculture and production of
electric power,

(16] Injection wells used for in situ
recovery of lignite, coal, tar sands, and
oil shale.

4. In § 146.8 the introduction to
paragraph (b) is revised and paragraphs
(b)[3), (c)(3) and (c)(4) added to read as
follows:

§ 146.8 Mechanical Integrity.

(b) One of the following methods must
be used to evaluate the absence of
significant leaks under paragraph (a)(1)
of this section: ,,

(3) Records of monitoring showing the
absence of significant changes in the
relationship between Injection pressure
and injection flow rate for the following
Class I enhanced recovery wells:

(i) Existing wells completed without a
packer provided that a pressure test has
been performed and the data is
available and provided further that one
pressure test shall be performed at a
time when'the well is shut down and If
the running of such a test will not cause
further loss of significant amounts of oil
or gas; or

(ii) Existing wells constructed without
a long string casing, but with surface
casing which terminates at the base of
fresh water provided that local
geological and hydrological features
allow such construction and provided
further that the annular space shall be
visually inspected, For these wells, the
Director shall prescribe a monitoring
program which will verify the absence
of significant fluid movement from the
injection zone into an USDW.

(c) * * *
(3) For Class III wells where the

nature of the casing precludes the use of
the logging techniques prescribed at
(c)(1) of this paragraph, cementing
records demonstrating the presence of
adequate cement to prevent such
migration;

(4) For-Class III wells where the
Director elects to rely on cementing
records to demonstrate the absence of
significant fluid movement, the
monitoring program prescribed by
§ 146.33(b) shall be designed to verify
the absence of significant fluid
movement.

5. In § 146.10 paragraphs (a) and (d)
are revised and paragraph (b)(4) is
added to read as follows:

§ 146.10 'Plugging and Abandoning Class
I-III Wells.

(a) Prior to abandoning Class I-Ill
wells the well shall be plugged with
cement in a manner which will not
allow the movement of fluids either Into
or between underground sources of
drinking water. The Director may allow
Class III wells to use other plugging
materials if he is satisfied that such
materials will prevent movement of
fluids into or between underground
sources of drinking water.

(b) * * *
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(4] or an alternative method approved
by the Director, which will reliably
provide a comparable level of protection
to underground sourcesof drinking-
water.

(d) The plugging and abandonment
plan required m 40 CFR 122.42(f) and
122.41(e) shall, in the case of a Class H
project which underlies or is in an
aquifer which has been exempted under
40 CFR446.04, also demonstrate
adequate protection of USDWb. The
Director shall prescribe aquifer cleanup
and monitoring where he deems it
necessary and feasible to insure
adequateprotection of USDWs.

6. In § 146.22 paragraphs (b) (4), (5),
(6), and (7) are removed; the
introductory text to paragraph (b) is
redesignated as paragraph (b)(1); the
existing paragraph (b)(1) is redesignated
as (b)(1J(i); paragraphs (b) (2) and (3) are
redesignated-b)(1) (ii) and (iii) and
revised; (b)(2) is added; the introduction
to (f)(2)(i), paragraphs (f)(2)(i](A),
(f)(2)(ii)(A], and (g) are revised to read
as follows:

§ 146.22 Construction requirements.
* * * * *

b)(i) * *
(ii) Depth to the bottom of all USDWs;

- (iii) Estimated maximum and average
injection pressures;

(b)[2] In addition the Director may
consider information on:

(i) Nature of formation fluids;
(ii) Lithology of injection and

confining zones;
(iii) External pressure, internal

pressure, and axial loading;
(iv) Hole size;
(v) Size and grade of all casing strings;
(vi) Class of cement.

(f]* * •

(2)* *

(i) For surface casing intendingto
protect underground sources of drnking
waterin areas where the lithology has
not been determmed:

(A] Electric and caliper logs before
casing is installed; and

(A] Electric, porosity and gamma ray
logs before the casing is installed;

(g) At a minimum, the following
information concerning the injection
formation shall be determined or
calculated for new Class II wells or
projects:

(1] Fluid pressure;
(2) Estimated fracture pressure;
(3) Physical and chemical

characteristics of the injection zone.

7 In § 146.23 the introduction to
-paragraph (b)(2) is revised and a
paragraph is added at the end of (b)[2)
to read as follows:

§ 146.23 Operating, monitoring and
reporting requirements.

(b)* * *

(2) Observation of injection pressure,
flow rate, and cumulaive volume at
least with the following frequencies:
*r * * * W

And recording of one observation of
injection pressure, flow rate and
cumulative volume at reasonable
intervals no greater than 30 days.

8. In § 146.24 paragraphs (b) and (c)
are redesignated (c) and (d)
respectively; paragraphs (a) (10) through
(14) are removed; paragraphs (a) (4)(iiM),
(5), (6), (8) and (9) are revised; and a
new paragraph (b) is added to read as
follows:

§ 146.24 [Amended]

(a) t * *
(4)**
(iii) Source and an appropriate

analysis of the chemcal and physical
characteristics of the injection flid.

(5) Appropriate geological data on the
injection zone ana confining zone
including lithologic description,
geological name, tickness and depth;

(6) Geologic name and depth to
'bottom of all underground sources of
drnking water which may be affected

-by the injection;

(8) In the case of new injection wells
the corrective action proposed to be
taken by the applicant under 40 CR
122.44;

(9) A certificate that the applicant has
assured through a performance bond or
other appropriate means, the resources
necessary to close, plug or abandon the
well as required by 40 CFR 122.42[g);

(b) In addition the Director may
consider the following:

(1) Proposed formation testing
program-to obtain the information
required by § 146.22(g);

(2) Proposed stimulation program;
(3) Proposed injection procedure;
(4) Proposed contingency plans, if any,

to cope with well failures so as to
preventigration of contaminating
fluids into an underground source of
driking water;

(5) Plans for meeting the monitoring
requirements of § 146.23(b).

9. In § 146.32 the introduction to
paragraph (a), and paragraphs (b), (c)
and (d) are revised to read as follows:

§ 146.32 Construction requirements.

(a) All new Class M wells shall be
cased ana cemented to prevent the
migration of fluds into or between
underground sources of drinking water.
The Director may waive the cementing
requirement for new wells in existing
projects or portions of existing projects
where he has substantial evidence that
no contamination of underground
sources of drinking water would result.
The casing and cement used in the
construction of each newly drilled well
shall be designed for the life expectancy
of the well. In determining and
specifying casing and cementing
requirements, the following factors shall
be considered:

(b) Appropriate logs and other tests
shall be conducted during the drilling
and construction of new Class m wells.
A descriptive report interpreting the
results of such logs and tests shall be
prepared by a knowledgeable log
analyst and submitted to the Director.
The logs and tests appropriate to each
type of Class IH well shall be
determined based on the intended
function, depth, construction and other
characteristics of the well, availability
of sunilar data in the area of the drilling
site and the need for additional
information that may arise from time to
time as the construction of the well
progresses. Deviation checks shall be
conducted on all holes where pilot holes
and reaming are used, unless the hole
will be cased and cemented by
circulating cement to the surface. Where
deviation checks are necessary they
shall be conducted at sufficiently
frequent intervals to assure that vertical
avenues for fid migration in the form
of diverging holes are not created during
drilling.

(c) Where the injection zone is a
formation-which is naturally water-
bearing the following information
concerning the injection zone shall be
determined or calculated for new Class
II wells or projects:

(1) Flid pressure,
(2) Fracture pressure, and
(3) Physical and chenical

characteristics of the formation fluids.
(d) Where the injection formation is

not a water bearing formation, the
information in paragraph (c](2) of this
section must be submitted.
* * * * *

10. In § 146.33 paragraphs (b)(1). (b)(2),
(b)(3) and (b)(4) are revised to read as
follows:

§ 146.33 [Amended)
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(b) * * *
(1) Monitoring of the nature of

injected fluids with sufficient frequency
to yield representative data on its
characteristics. Whenever the injection
fluid is modified to the extent that the
analysis required by § 146.34(a)(7)(iii) is
incorrect or incomplete, a new analysis
ad required by § 146.34(a)(7](iii) shall be
provided to the Director.

(2) Monitoring of injection pressure
and either flow rate or volume semi-
monthly, or metering and daily
recording of injected and produced fluid
volumes as appropriate.

(3) Demonstration of mechanical
integrity pursuant to § 146.08 at least
once every five years during the life of
the well for salt solution mining.

(4) Monitoring of the fluid level in the
injection zone semi-monthly, where
appropriate and monitoring of the -
parameters chosen to measure water.
quality in the monitoring wells re~uired
by § 146.32(e), semi-monthly.
* * * * *

11. In § 146.34 paragraph (a)(4),
(a)(7)(iii), (a)(8) and (b)(2), are revised to
read as follows:

§ 146.34 Information to be considered by
the Director.
* * * * *

(a)* * *

(4) Maps and cross sections indicating
the vertical limits of all underground
sources of drinking water within the
area of review, their position relative to
the injection formation, and the
direction of water movement, where
known, in every underground source of
drinking water which may be affected
by the proposed injection;

•(7) * * *

(iii) Qualitative analysis and ranges in
concentrations of all constituents of
injected fluids. The applicant may
request Federal confidentiality as
specified in 40 CFR Part 2. If the
information is proprietary an applicant
may, in lieu of the ranges in
concentrations, choose to submit -
maximum concentrations which shall
not be exceeded. In such a case the
applicant shall retain records of the
undisclosed cdncentrations and provide
them upon request to the Director as
part of any enforcement investigation.

(8) Proposed formation testing
program to obtain the information
required by § 146.32(c).

(b) * * *

(2) A satisfactory demonstration of
mechanical integrity for all new wells

and for all existing salt solution wells
pursuant to § 146.08;

IFR Doc. 81-28164 Filed 9-30-81; &45 ami

BILLINGCODE 6560-29-M

40 CFR Parts 122 and 146
[SW-FRL-1943-7]

Underground Injection Control
Program Criteria and Standards;
Hearings
AGEICY: Environmental Protection
Agency.
ACTION: Notice of public hearings.

SUMMARY: The U.S. Environmental.
Protection Agency (EPA has proposed a
set of amendments to the regulations
establishing the Underground Injection
Control -UIC) Program under the Safe
Drinking Water Act (SDWA). The
proposed regulations represent changes
to 40 CFR Part 122 (procedural
requirements under the Consolidated
Permit regulations) and40 CFR Part 148
(Technical Criteria and Standards, State
UIC Programs) which were promulgated
on May 19, 1980 and June'24, 1980. Most
of the proposed amendments are part of
a settlement the Agency reached as a
result of a suit filed by trade
associations, mmmg compames, oil and
gas producers, iron and steel producers,
and the State of Texas. In addition, the-
Agency proposes to provide greater
flexibility in establishing the
requirements for plugging and
abandoning wells. To meet the tight
schedule contained m the settlement
stipulations and also satisfy the public
notice requirements of 40 CFR Part 25,
EPA hereby gives notice of its intention
to hold two one-day public hearings in
November 1981 at the locations listed
below.

The Agency also intends to publish a
proposal amending 40 CFR Part 122 to,
allow more flexibility in developing an
UIC program for Class II wells located
on Indian lands. If practical, the Agency
will receive comments on this proposal
at the above scheduled public hearings.
Those wishing to participate should
confirm the dates and locations at the
address given below, before attending
either hearing.
DATES: The hearings will be held in
Washington, D.C. on November 2, 1981
and in Denver, Colorado on November
5, 1981. In addition to the public
hearings, EPA will accept written public
comments on'the proposed amendments
until 45 days after they are published in
the Federal Register.
ADDRESSES: The November 2,1981
hearing will be held at the Humphrey

Building, Humphrey Auditorium, 200
Independence Avenue, Washington,
D.C. The November 5, 1981 hearing will
be held in the U.S.-Post Office Building,
1823 Stout Street, Room 269, Denver,
Colorado. The hearings will begin P~t 8:30
a.m. on both days. The agenda is shown
in the Supplementary Information
section of this document,

Comments and request to speak at the
public hearings should be addressed to
Mr. Thomas E. Belk, Chief, Ground
Water Protection Branch, Office of
Drinking Water (WH-550), U.S. EPA, 401
M Street, SW., Room 1045 East Tower,
Washington, D.C. 20460. Copies of the
proposed amendments will also be
available at this location.
FOR FURTHER INFORMATION CONTACT.
Mr. Thomas E. Belk, (202) 420-3934.
SUPPLEMENTARY INFORMATION: In
general, the proposed amendments
attempt to increase flexibility of State
Programs, reduce paperwork and
reporting burdens, and solve some
problems which would have made
compliance difficult for specific
industries. The Agency believes that
these actions are possible without
sacrificing the environmental benefits
expected from the program.

The Agency proposes to make the
following changes to the regulations
(See FR Dec. 81-28184 in the Proposed
Rules Section of this issue).

- Amend the definition of
underground source of drinking water
(USDW) to reflect more closely the
language of the Safe Drinking Water Act
(SDWA). Under the proposed definition,
an USDW would be an aquifer that (1)
currently supplies any public water
system (PWS); or (2) a formation that
contains a quantity of ground water
sufficient to supply a PWS, and either
currently supplies drinking water or
contains fewer than 10,000 mg/1 TDS,

- Provide increased flexibility for
exempting aquifers between 3,000 and
10,000 mg/1 TDS which could be
exempted by the State Director if they
were not reasonably expected to supply
a public water system. Designation of
exempted aquifers, under this new
criterion, would become effective within
45 days of a written notification of such
designation by the State Director to the
Administrator unless the Administrator
disapproves of the submission in
writing.

* Modify the "no migration" standard
as defined in Section 122.34. The
stanaard as now proposed would be
tied to the statutory language. However,
the prohibition against migration has
been retained in Part 146 when
appropriate, except for a change of

I I
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wording in Section 146.10(d) to call for
"adequate protection" after
abandonment of certain Class III
operations.

- Clarify that existing Class IV wells
injecting into exempted aquifers may
continue operations, and provide for
authorization by rule for Class IV wells
for which requirements were reserved in
the promulgated regulations.

- Reclassify several-types of wells:
Non-residential septic systems serving

fewer than 20 people would be
exempted from control.

-Gas "blow down" wells located in
producing fields would be in Class II.

-Certain brine disposal wells for
halogen recovery.processes would be in
Class V

-Geothermal wells would be in Class
V

" Amend-the mechanical integrity
testing requirements to allow for
increased flexibility where appropriate,
specifically: , I

-Monitoring of pressure and volume
for Class II enhanced recovery wells
could be used as a valid demonstration
after an initial test.

-Certain wells cannot test using
conventional methods could monitor
USDWs and submit data on operating
parameters in lieu of the tests now listed
in the regulations.

-Class III wells could demonstrate
mechanical integrity through cementing
records.

• Allow for the use of materials other
than cement for.plugging of Class I
wells provided that the Director is
satisfied (through historical practices,
for example) that the alternative is
effective.

- Clarify requirements for area
permits.

* Ease information requirements:
-The logging requirements would be

eased where local lithology is known.
-Area permit applications would

only require description of typical wells
rather than each well.

-Specificity of analysis of injected
fluids would be reduced.

-Applicants -would only be
responsible for information reasonably
available.

e Amend the monitoring requirements
to bring them closer to current practices.

Public Hearing Agenda:-

The agenda for the hearings is as
follows:
Registration-8:30 AM-9:00 AM
Proposed Amendments to -IC Regulations

and Proposed amendment for UIC
Programs on Indian Lands-9:00 AM-5:00
PM or until all speakers have been heard

Background Documents

Background documents in support of
the proposed rule are available for
review in all EPA Regional office
libraries, in the EPA Headquarters
(Public Information Reference Unit),
Room 1404, Waterside Mall, 401 M
Street, SW, Washington, DC, and in the
docket located in Room 1045,.East
Tower, 401 M Street, SW, Washington,
DC.

Dated: September 23, 1981.
Bruce R. Barrett,
ActingAssistantAdmimnstratorfor Water.
lFR Doc. 1'2vm Filed 9-0-a t45 =m1
BILNG CODE 6560-29-M

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 67

[Docket No. FEMA-6074]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Massachusetts

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood. elevations
previously published at 46 FR 30121 on
June 5, 1981. This correction notice
provides a more accurate representation
of the Flood Insurance Study and Flood
Insurance Rate Map.for the Town of
Ayer, Middlesex County,
Massachusetts.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Chappell, P.E., Federal
Emergency Management Agency,
National Flood Insurance Program (202)
287-0270, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the Town of Ayer,
Middlesex County, Massachusetts,
previously published at 46 FR 30121 on
June 5, 1981, in accordance with Section
.110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), 87 Stat. 980,
which added Section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L 90-
448)), 42 U.S.C. 4001-4128, and 44 CFR
67.4(a).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the

Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted m compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

The location descriptions listed below
have been amended to read as follows:

Bfeva2on
n feet

5c=.cf Locaion Natiorw
coo~g Geodetic

verdtc
datum

BMn , secon pream Corpcrat! 251
Brook. L~a

• nd Wupfrem crpoat s 266

In addition, the following stream
names have been changed: -

Qx~r Former

Noraaccia Brook I Nonacocus Brook
Triuty to Nloc~ockbs Bnoo I - Long Pond Brook
Nonawkoin Brook Bowen Brook

(National Flood Insurance Act of 1968 (Title
Xm of Housing and Urban Development Act
of 1968). effective January 28,196 (33 FR
17804. November 28,1968). as amended, 42
U.S.C. 4001-4128; Executive Order 12127.44
FR 19367; and delegation of authority to the
Associate Director).

Issued: September 21,1981.
John E. Dickey,
Acting Associate Director, State andLocal
Programs and Support.
[FRloc. 81-,M454 red 9-301,: &4am]
BILlING CODE 6715-03-M

44 CFR Part 67

[Docket No. FEMA-6079]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Massachusetts

AGENCY: Federal Emergency
Management Agency.
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ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations
previously published at 46 FR 31685 on
June 17,1981. This correction notice
provides a more accurate representation
of the Flood Insurance Study and Flood.
Insurance Rate Map for the Town of
Westminster, Worcester County,
Massachusetts. I
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, P.E., Federal
Emergency Management Agency,
National Flood Insurance Program, (202]
287-0270, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determnations
of base (100-year) flood elevations for
selected locations in the Town of
Westminster, Worcester County,
Massachusetts, previously published at
46 FR 31685 on June 17, 1981, m
accordance with Section 110 of the
Flood Disaster Protection Act of 1973
(Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
Theelevation determinations, however,
impose no restriction unless and until

the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how-
high to build in the flood plain and do
not prescribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

Under the Source of Flooding,
Tributary to Round Meadow Porfd, the
base flood elevation for the location
"State Route 2 (Upstream)" has been
amended to.read 1,005 feet in elevation
(National Geodetic Vertical Datum).

(National Flood Insurance.Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28.1969 (33 FR
17804, November 28,1968), as amended; 42

-U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to the
Associate Director).

Issued: September 15,1981.
John Dickey,
Acting Associate Director, State qnd Local
Programs and Support.
[FR Doc. 81-28495 Filed 9-30-8;:45 amil
BIWNG CODE 6718-03-M

44 CFR Part 67
[Docket No. FEMA-61241

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Michigan
AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed qeterminations of
base (100-year) flood elevations for
selected locations in-the Township of
Caledoma, Shiawassee County,
Michigan, previously published at 45 FR
41113 on August 14, 1981.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert G. Chappell, National Flood

Insurance Program (202) 287-0270,
Federal Emergency Management
Agency, Washington, D.C. 20472.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of corrections to the
Notice of Proposed Determinations of
base (100-year flood elevations for
selected locations in the Township of
Caledonia, Shiawassee County,
Michigan, previously published at 45 FR
41113 on August 14,1981, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added 1363 to the
National Flood Insurance Act of 1908
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448], 42 U.S.C. 4001-4128, and 44 CFR
67.4(a)).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the (proposed) flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities, A
flood elevation determination under
section 1363 forms the basis for new
local prdinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

The listing appears correctly as
follows:

#Depth In
foot above

State C4ty/townlcounty Source of flooding Locdtlon = n
tIn foot
(NGVD)

Michigan ........................ (Twp.) Caedonia Shiawassee County -............................. Shiawassee River ........... ..... About 500 feet upstream of Gould Street .......................... '733
About1.5 miles upstream of Gould Street ................ "734

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective. January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate
Director).

Issued: September 21, 1981.
John E. Dickey,
Acting Associate Director State and Local Programs and Support.
IFR Dec. 81-28490 Filed 9-30-81: 8:45 am]
BILLING CODE 6718-03-M
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44 CFR Part 67

[Docket No. FEMA-60801

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Pennsylvania

AGENCY: Federal Emergency
Management Agency.

'ACTION: Proposed rule; correction:

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations
previously published at 46 FR 31689 on
June 17,1981. This correction notice
provides a more accurate representation
of the Flood Insurance Study and Flood
Insurance Rate Map for the City of
Coatesville, Chester County,
Pennsylvama.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, P.E., Federal
Emergency Management Agency,
National Flood Insurance Program (202)
287-0270, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the City of
Coatesville, Chester County,
Pennsylvama, previously published at 46
FR 31689 on June 17,1981, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L 93-234),
87 Stat. 980, which added Section 1363
to the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban DevelopmentAct of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 44
CFR 67.4(a).

Pursuant to the provisions of 5 USC
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted.in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, thid"

Iaction only forms the basis f6r future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

The following location has been
amended to read as follows:

.Sourc of Loca in in fmt
loo r MGV

West Branch Upstr m of Cotva Spur .321
Brandyw=n CwssingCreek.

(National Flood Insurarice Act of 1968 (Title
XM of Housing and Urban Development Act
of 1988). effective January 28,1969 (33 FR
17804, November 28,1988), as amended; 42
U.S.C. 4001-4128; Executive Order 12127.44
FR 19367; and delegation of authority to the
Associate Director).

Issued. September 15,1981.
John Dickey,
ActingAssociate Director, State andLocaJ
Programs and Support.
[FR Doc 81-28497 Filed 9-30-81: 8:45 ara
BILMNG CODE 6718-03-M

44 CFR Part 67
j

[Docket No. FEMA-6080]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Vermont
AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations
previously published at 46 FR 31691 on
June 17, 1981. This correction notice
provides a more accurate representation
of the Flood Insurance Study and Flood
Insurance Rate Map for the Town of
Wolcott, Lamoille County, Vermont.
EFFECTIVE DATE October 1,1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, P.E., Federal
Emergency Management Agency,
National Flood Insurance Program (202)
287-02790, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the notice of Proposed Determiatiois
of base (100-year) flood elevations for
selected locations in the Town of
Wolcott, Lamoifle County, Vermont,
previously published at 46 FR 31691 on
June 17, 1981, in accordance with
Section 110 of the Flood Disaster Act of
1973 (Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development

Act of 1968 (Pub. L 790-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction-within the flood plain area.
The elevation determinations, however.
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus. this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

-Under the Source of Flooding of Wild
Branch, the location description "90 feet
upstream of Town Highway 15" should
be amended to read "90 feet
downstream of Town Highway 15". The
corresponding elevation is correct as
published. Also, due to a typographical
error, Town Highway 13 was incorrectly.
referred as Town Highway 12.
(National Flood Insurance Act of 1968 (Title
X111 of Housing and Urban Development Act
of 1968). effective January 28,1969 (33 FR
17804. November 28,1968], as amended;- 42
U.S.C. 4001-4128; Executive Order 12127,44
FR 19367; and delegation of authority to the
Associate Director)

Issued. Septeuiber 21. 1981.
John E. Dickey,
Acling Associate Director, State andLocal
Programs and Support.
[FR Do. 81-&M FiLed 9-30-: 8:45 a=
BILUING CODE 671-M-U

44 CFR Part 67'

[Docket No. FEIAA-58451

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Wisconsin

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; revision.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood. elevations listed
below for selected locations in the

48257



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Proposed Rules

Village of Ettrick, Trempealeau County,
Wisconsin.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in the Blair Press
on June 19, 1980 and June 26, 1980, and
at 45 FR 46120 on July 9,1980, and hence
supersedes those previously published
rules.., - 1,
DATES: The period for comment will be
ninety (90) days following the second,
publication of this notice in anewspaper
of local circulation inthe above named
community. I
ADDRESSES: See table below.
FOR FURTHER, INFORMATION CONTACT.
Mr. Robert G. Chappell, National Flood
Insurance Program (202) 287-0270,
Federal Emergency Management
Agency, Washington, D.C. 20472.
SUPPLEMENTAL INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations -in the
Village of Ettrick, Trempealeau County,

Wisconsin, in accordance with section
110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), 87 Stat. 980,
which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448), 42 U.S.C. 4001-4128, and 44 CFR
67.7(a)).

These base (100-year) flood elevations
are the basis for the flood lam
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

These modified'elevations will also be
used to calculate the appropriate flood
insurance premunum rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and theircontents.

Pursuant to the provisions of 5U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the

Director, Federal Emergency
Management Agency, hereby certifies
that the (proposed) flood elevation
determinations, if promulgated, will not
have a significant economic impact on a

.substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless andtintil
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

The proposed base (100-year) flood
elevations for selected locations are:

, 'I

PROPOSED BASE (100-YEAR) FLOOD ELEVATIONS

#Depth In
feet above

State City/town/county Source of flooding Location ouor,
tn foot

(NGV,)

Wisconsin ............... M) Ettnck Trempealeau County ................... North Fork Beaver Creek-............. About 1500 downstream of State Street ...................... 1765
About 100 feet downstream of lst Street .............. °769
About 370 feet upstream of 1st Street .......................... . 771
About 3.000 feet upstream of 1st Street ........................... .'774

South,,.ork Beaver Creek ........... About 1.000 feet downstream of South Main Street...... '7s
Just upstream of South Main Street ............................... '760
About 2,300 feet upstream of 1st Streot ......................... "773

Maps available for Inspection at the Village Office, 117 North Main Street. Ettnsck, Wisconsin. Send comments to Honorable D.W. Eiickson, Village Plesdent Village of Ettrlck, Village Office,
117 North Main Street Ettnck, Wisconsin 54627.

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44-FR 19367; and delegation of authority to the Associate
Director).

Issued: September-21, 1981.
John E. Dickey,
Acting Associate Director, State and Local Programs and Support.
(FR Doe. 81-28499 Filed 9-30-81; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[BC Docket No.,81-487; RM-3915]

FM Broadcast Station In Marco,
Florida; Proposed Change In Table of
Assignments
AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This action proposes the
assignment of FM Channel 276A to
Marco, Florida, in response to a petition

filed by Sunshine Broadcasting, Inc. The
proposed station would provide for a
second FM broadcast service to Marco.
DATES: Comments must be filed on or
before November 23, 1981, and reply
comments on or before December 14,
1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR ADDITIONAL INFORMATION CONTACT.
Montrose H. Tyree, Broadcast Bureau
(202) 632-7792.
SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Marco, Florida); Notice of
proposed rule making.

Adopted: September 17,1981.
Released: September 23,1981.
By the Acting Chief, Policy and Rules

Division:

1. The Commission herein considers a
petition for rule making I filed by
Sunshine Broadcasting, Inc,
("petitioner"), proposing the assignment
of Channel 276A to Marco, Florida, as
its second FM assignment. Supporting
comments were filed by Dean J. Maitlen
and by the petitioner, both stating an
intent to'apply for the channel, if
assigned. Opposing comments were

' Public Notice of the petition was gIven on June
19,1981,,Report No. 1293.

-- IIIII
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filed by COllier Broadcasting Company
("Collier"),.licensee of AM Station
WMIB, Marco, Florida, to which
petitioner responded.

2. Marco (population 8,500) 2 in Coller
"County (population 85,791) 3 is located
on Marco Island, off the southwestern
coast of Florida. It is served locally by
daytime only AM Station WMIB and
Channel 266 (construction permit
issued).

3. Petitioner contends that due to the
tremendous growth that Marco is
experiencing, it has a definite need for
an additional programming source. The
population increased from 1,500 in 1970
to an estimated 8,500 in 1980, and the
peak winter population is estimated to
be approximately 12,000 persons.
Marco's economy is based-on
construction related to real estate and
other activities usually associated with
resorts.

4. Corner, -in opposing comments,
claims that Collir County has nine
aural broadcast facilities, and that the
instant proposal exceeds the
Commission's population criteria, and
will preclude future assignments to
deserving communities, while it will not
provide a demonstrated first, second or
third aural service to anyone. Corner
states that although it is not a
requirement at the rule making stage,
the facts here dictate the need for
petitioner to demonstrate the
availabilityof a suitable site. Most of
Marco Island is owiied by Deltona
Corporation (permittee of the FM
construction permit on Channel 266 at
Marco), who would probably be
reluctant to allow another station to use
its property.

5. Petitioner, in reply comments,
argues that Corner's allegations. are
without merit and provide no basis for
the Commission to deny the proposed
rule making. With regard to the proposal
being in violation of the population
guidelines, it notes that these are
applicable t6 the community rather than
the county. A second allocation is
within the gmdelines for a community
the size of Marco. The suggestion of the
unavailability of a transmitter site
should bexegarded as completely
speculative and the econoic impact
resulting from-the proposal should be
resolved at the application stage.

6. Preclusion Consideration:
According to the information submitted
by the petitioner, the only preclusion
caused to a community of over 1,000
population will be on Channel 275 at
Key West, Florida, which currently has

2
According to petitioner.

3Populatibn figures are taken from the 1980 U.S.
Census.

three FM assignments, with additional
channels available for assignment if
needed. Collier states that concern
should also be shown for smaller
communities with a potential for growth.
However, it has not been Commission
policy to consider communities under
1,000 population as needing a reserved
channel for future demand.

7 We are satisifled from the
information submitted by the petitioner,
that sufficient showing has been made
to justify proposing a second FM
assignment to Marco, Florida. Coller
argues that the proposal exceeds the
population guidelines for the county.
However, the criteria relates to
communities and provides up to two
channels for communities under 50,000
in population. The assignment of
Channel,276A to Marco would result in
an intermixture of a Class A channel
and Class C channel (266). The
Commission has'a policy permitting
such intermixture where no other Class
C channels are available for assignment
and (as here) the petitioner is willing to
apply for the Class A channel in spite of
the unfavorable competitive situation.

8. In view of the foregoing infbrmation
and the fact that the assignment would
provide a second local FM broadcast
service, the Comnssion proposes to
amend the FM Table of Assignments,
73.202(b) of the Rules, with regard to
Marco, Florida, as follows:

MUMa No.
or/ ~PrO3 Pops.

cml

MarcO. Floda 26 '2K~2M8

9. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.-A showing of continuing Interest Is
required by paragraph 2 of the Appendix
before a channel will be assigned.

10. Interested parties may file
comments on or before November 23,
1981, and reply comments on or before
December 14, 1981.

11. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments.
§ 73.202(b) of the Commission's Rules.

'See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend
§ § 73.202(b), 73.504 and 73.606(b) of the
Commission's Rules, 48 FR 11549,
published February 9,1981.

12. For further information concerning
this proceeding. contact Montrose H.
Tyree, Broadcast Bureau, (202) 632-7792.
However members pf the public should
note that from the time a Notice of
Proposed Rule Making is issued until the
matter is no longer subject to
Commission consideration or court
review, all exparte contacts are
prohibted m Commission proceedings,
such as this one, which involve channel
assignments. An exparte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.
(Sees. 4.303,48 stat., as amended. 10661082;
47 U.S.C. 154, 303)
Federal Communications Commission.
Martin Blumenthal.
Acting Chief. Poicy andRules Division,
Broadcast Bureau.
Appendix

1. Pursuant to authority found in Sections
4(1, 5(d](1), 303[g) and (r), and 307(b) of the
Communications Act of 1934, as amended.
and Section 0.281o(b)(6) of the Commission's
Rules, It Is proposed to amend the FM Table
of Assignments, § 73.202(b) of the
Commission's Rules and Regulations, as set
forth In the Notice of Proposed Rule Making
to which this Appendix is attached.

2. Showings Requred Comments are
invited on the proposal(s) discussed in the
Notice of ProposedRule Makn to which
this Appendix Is attached. Proponent(s) will

' be expected to answer whatever questions
are presented n Initial comments. The
proponent of a proposed assignment is also
expected to file comments even if it only
resubmits or incorporates by reference its
former pleadings. It should also restate its
present Intention to apply for the channel if it
Is assigned. and. if authorized. to build a
station promptly. Failure to file may lead to
denial of the request.

3. Cut.off Procedures. The following
procedures will govern the consideration of
filings In this proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered. if
advanced in initial comments, so that parties
may comment on them in reply comments.
They will not be considered if advanced in
reply comments. (See § 1A20(d) of the
Commission's Rules.]

(b) With respect to petitions for rule
making which conflict with the proposals) in
this Notice, they will be considered as
comments n the proceeding, and Public
Notice to this effect will be given as long as
they are filed before the date for filing initial
comments herein. If they are filed later than
that, they will not be considered in
connection with the decision in this docket.

(c) The filing of a counterproposal may lead
the Commission to assign a different channel
than was requested for any of the
communities involved.

4. Comments andReply Comments.
Service. Pursuant to applicable procedures
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set out in § § 1.415 and 1.420 of the
Commission's Rules and Regulations.
interested parties may file comments and
reply comments on or before the dates set
forth in the Notice.ofProposedRule-Making
to which this Appendix is attached. All
submissions by parties to this proceeding or
persons acting on behalf of such parties must
be made in written comments, reply
comments, or other appropnate pleadings.
Comments shall be served on the petitioner
by the person filing the comments. Reply
comments shall be served on the person(s)
who filed comments to which the reply is
directed. Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.4201a), (b) and (c) of the
Commission's Rules.),

5. Number of Copies. In accordance-with
the provisions of § 1.420 of the Commission's
Rules and Regulations, an original and four
copies of all comments, reply. comments,
pleadings, briefs, or other documents shall be
furnished the Commission.

6. Public Inspection of Filings. All filings
made in this proceeding will be available for
examination by interested parties during
regular business hours in the Commission's
Public Reference Room at its headquarters,
1919 M Street, N.W., Washington, D.C.
[FR Doc. 81-28390 Filed 9-30-.81; 8.5 am)
DI1LINd CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety
Administration

49 CFR Part 571 -

[Docket No. 81-10, Notice-1]

Federal Motor Vehicle Safety
Standards; Impact Protection for the
Driver from the Steering Control
System
AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This noticeproposes an
amendment to Standard No. 203, Impact
Protection for the Driver from the
Steering Control System, which would
modify the current limitation on the
amount of force imposed on the steering
column during a simulated crash. This
proposal responds t6 a petition for
rulemaking filed by General Motors
(GM). Based on a review of GM test
data, NHTSA has tentatively concluded
that allowing the force measured on the
steering column to exceed 2,500 pounds
for a cumulative duration of 3
milliseconds would not cause serious
injury.
EFFECTIVE DATE: Since this amendment
would relieve a restriction in the current
standard, the proposed effective date is
the date of publication of the final rule
in the Federal Register. Comments on

the proposal must be received on or
before November 16, 1981.
FOR FURTHER INFORMATION CONTACT.
Mr. William Smith, Office of Vehicle
'Safety Systems, National Highway
Traffic Safety Admimstration,
Washington, D.C. 20590 (202-426-2242).
SUPPLEMENTARY INFORMATION: Standard
No. 203, Impact Protection for the Driver
from the Steering Control System, sets
performance requirements to protect the
driver from steering assembly-related
injuries in a crash. The standard
establishes an impact test in which a
block simulating the human torso strikes
the steering assembly at 15 mph. The
force measured on the steering column
during the impact cannot exceed 2,500
pounds for any time interval.

In September 1976, General Motors
(GM) petitioned the agency to amend
the standard to permit the force
measured on the steering column during
the impact test to exceed 2,500 pounds
for time intervals that do not exceed a
cumulative duration of 3 milliseconds.
NHTSA originally demed the petition
because-GM did not provide sufficient
biomechamcal justification for allowing
the greater force. GM subsequently
submitted additional test data, copies of
which are in the docket, to justify the
proposed change. Based on a review of
the GM-test data,-the agency tentatively
has decided to amend the standard as
requested by GM:
GM Tests

GM conducted Standard No. 203's
body block impact test on tilting and
telescoping steering wheels, which
allow a driver to tilt the steering wheel
several degres upward and downward
and move the wheel forward and
rearward. It found that within 15 to 20
milliseconds of when the column was
impacted, the force measured on the
steering column exceeded 2,500 pounds
for a short duration when the wheel was
telecoped all the way rearward and
titled 15 degrees downward. The forces
do not exceed 2,500 pounds at any other
time during the impact. (At presefit, GM
restricts the amount of telescoping and
limits the tilting of the steering wheel to.
10 degrees of movement.)

GM argues that forces of such short
during do not pose a risk of injury to the
driver. To support this argument, GM
conducted three sled tests simulating 30
mph frontal barrier crashes with an
unrestrained Part 572 anthropomorphic
test.dummy. In one of the tests, GM used
a steeringwheel with restricted tilting
and telescoping. In the other two tests,
GM used wheels without-those
restrictions.

GM instrumented the steering
columns to measure the forces on the
column during the tests. In addition, the
test dummy was instrumented with a
chest accelerometer to measure the
forces on its chest.

In the two.tests using wheels without
any tilting and telescoping restrictions,
GM found that the forces measured on
the column briefly exceeded 2,500
pounds, just as in the Standard 203
impact test, within approximately 70
milliseconds of when iie unrestrained
test dummy struck the steering wheel, In
the test with the wheel with restricted
tilting and telescoping, the force was
well under 2,500 pounds within 70
milliseconds of impact.

The force measured by the
accelerometer within the dummy's chest
in the two tests with the unrestricted
steering wheels did not show a
corresponding abrupt, short duration,
high force on the chest at approximately
70 milliseconds. The accelerometer did
show that the chest resultant
acceleration at 70 milliseconds had
gradually risen to approximately 25 g's,
That force is far below the limitation on
test dummy chest resultant acceleration
of 60 g's set in Standard No. 208,
Occupant Crash Protection, to reduce
occupant injuries. Thus, the abrupt,
short duration forces GM found in the
Standard No. 203 impact testing
apparently do not transmit potential
injuries to the driver.

The 30 mph sled testing did show that
the forces on the test dummy's chest
between approximately 110 to 130
milliseconds after impact exceeded 00
g's in one test and were very close to 60
g's in the othei tests. Thins high force
level occurs regardless of whether GM
restricts the amount of telescoping and
tilting of the wheel. The agency is
currently considering the feasibility of
setting additional performance
requirements in Standard No. 203,

The agency has assessed the
economic and other effects of this
proposal and determined that they are
neither major within the meaning of
Executive Order 12291 nor significant
within the meaning of the Department of
Transportation's regulatory policies and
procedures. Based on that assessment,
the agency has concluded further that
the economic and other consequences of
this proposal are so minimal that a
regulatory evaluation is not required by
the DOT policies and procedures. The
impact is minimal since the proposed
amendment relieves a restriction
contained in the current standard and
thus will not require manufacturers to
make any design changes to their
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vehicles. Any resultant cost savings
would be very small.

The agency has also considered the
effect of this proposal on small
businesses, small governmental
jurisdictions and small organizations as
required by the Regulatory Flexibility
Act (the Act). The agency has
determined that the proposed
amendment, if adopted, would not have
a significant economic effect on a
substantial number of small entities and
thus an initial regulatory flexibility
analysis is not necessary. The primary
effect of this proposal is to relieve a
restriction for-motor vehicle
manufacturers, virtually none of which
are small business entities for the
purposes of the Act. The proposed
amendment would have no effect on
small organizations and small
government jurisdictions.

Finally,'the agency has analyzed this
proposal for the purposes of the
National Environmental Policy Act. The
agency has determined that
unplemeitation of this action would not
have any significant effect on the human
environment.

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
by submitted.

All comments must be limited not to
exceed 15 pages in length. Necessary
attachments may be appended to these
submissions without regard to the 15
page limit. This limitation is intended to
encourage commenters to detail their
primary arguments in a concise fashion.
- If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. Any
claim of confidentiality must be
supported by a statement demonstrating
that the information falls within 5 U.S.C.
section 552(b)(4), and that disclosure of
the information-is likely to result in
substantial competitive damage;
specifying the period during which the
information must be withheld to avoid
that damage; and showing that earlier
disclosure would result in that damage.
In addition, the commenter or, in the
case of a corporation, a responsible
corporate official authorized to speak
for the corporation must certify in
writing that each item for which - ,
confidential treatment is requested is in
fact confidential within the meaning of
-section 552(b)(4) and that a diligent

search has been conducted by the
commenter or its employees to assUre
that none of the specified items has
previously been disclosedcor otherwise
become available to the public.

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date.
To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for future
rulemaking. The NHTSA will continue
to file relevant material as it becomes-
available in the docket after the closing
date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
pon receipt of their comments m the

rules docket should enclose, in the
envelope with their comments, a self
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

The principal authors of this notice
are Mr. William Smith, Office of Vehicle
Safety Systems, and Mr. Stephen Oesch,
Office of Chief Counsel.

In consideration of the foregoing, it is
proposed that Standard No. 203, Impact
Protection for the Driver From-the
Steering Control System (49 CFR
571.203) be revised as follows:

PART 571-FEDERAL MOTOR

VEHICLE SAFETY STANDARDS

§ 571.203 [Amended]

1. Section S5.1 of Standard No. 203
would be revised to read as follows:

When the steering control system is
impacted by a body block in accordance
with Society of Automotive Engineers
Recommended Practice J944, "Steering
Wheel Assembly Laboratory Test
Procedure," December 1965, or an
approved equivalent, at a relative
velocity of 15 miles per hour, the impact
force developed on the chest of the body
block transmitted to the steering control
system shall not exceed 2,500 pounds,
except for intervals whose cumulative
duration is not more than 3 milliseconds.
(Sec. 103, 119, Pub. L 89-503. 80 Stat. 718 (15
U.S.C. 1392,1407]; delegations of authority at
49 CFR 1.50 and 501.8)

Issued on September 22.1981.
Michael M. Finkelstein,
AssocmteAdmmnstratorforRuemldng.
[FR Doe. 81-Z31W ,Fi-d 9- 4- 8: 2Ao pmj
BILLNG CODE 4310-59-U

49 CFR Part 571

Federal Motor Vehicle Safety
Standards; Power-Operated Window
Systems #

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Grant of petition for rulemaking.

SUMMARY: The purpose of this notice is
to grant a petition for rulemaking filed
by Mr. Paul A. Reneau regarding Safety
Standard No. 118, Power-Operated
Window Systems. Mr. Reneau requests
that the standard be amended to permit
the use of power windows that
automatically close under certain
conditions unless the windows contact
an obstruction. The petitioner has
patented a device that automatically
doses vehicle wmdows if it rains or
snows when the vehicle is unoccupied,
the doors are closed, and the ignition is
m-an "off" position. At present.

,' Standard No. 118 does not permit the
use of such a device, because the rule
requires that the power windows not be
movable once the ignition is in an "off'"
position or the key is removed from the
lock. Mr. Reneatl'suggests that the
standard be amended to specify that
when the key that controls activation of
the vehicle's engine is in an "off"
position or isremoved from the lock, no
power window shall be movable when
the'vehicle is occupied, any door is open
or ajar, or an obstruction comes into
contact with an exposed edge of a
window.

The NHTSA believes that the petition
filed by Mr. Reneau has merit, and it is
hereby granted. The agency will
commence rulemaking to determine the
safety consequences of the proposed
amendments. The granting of a petition
does not mean that a rule will
necessarily be issued. The
determination whether to issue a rule is
made in the course of the rulemakmg
prqceeding, in accordance with
statutory criteria.

FOR FURTHER INFORMATION CONTACT:
Michael M. Finkelstein, (202) 426-1810.

(Secs. 103,119, Pub. L 89-563, 80 StaL 7M8(15
US.C. 1392.1407); delegation of authority at
49 CFR 1.50)
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Issued: September 24, 1981.
Michael M. Finkelstem,
Associate Admmistrator forflulemaking.
[FR Doc. 81-28380 Filed G-30-81; 8:45 am]

BIWNG CODE 4910-59-M

49 CFR Part 581
[Docket No. 73-19; Notice 27]

Federal Motor Vehicle Safety
Standards; Bumper Standard
AGENCY: National Highway Traffic
Safety Administration, DOT.,
ACTION: Notice of proposed rulemaking;
announcement of public meeting.

SUMMARY: This notice proposes several
alternative amendments to the Part 581
Bumper Standard. These alternatives
involve reducing to varying degrees the
level of impact speed for barrier and
pendulum testing from the 5.0 mph
currently required under the regulation.
In addition, the notice proposes the
elimination of current damage
resistance criteria which set forth the
degree of damage which may be
incurred by the bumper system m test
impacts.

The agency has tentatively concluded
that the statutory requirement of the
Motor Vehicle Information and Cost
Savings Act that any bumper standard
"seek to obtain the maximum feasible
reduction of costs to the public and to
the consumer" is not met by the existing
standard. Stated differently, the current
standard costs consumers more than it
saves them. Therefore, the interests of
consumers and the public are not served
by retention of the standard at current
levels, and the statute requires
modification of the standard. The
agency intends by modifications
pursuant to this proposal to ensure that
any Federal bumper standard meets the
statutory criteria of the Motor Vehicle
Information and Cost Savings Act, and
seeks the maximum feasible reduction
of public and consumer costs.
DATES: Comments must be received on
or before November 30, 1981. A public
meeting will be held ata date to be
announced shortly. Persons wishing to
make oral presentations should notify
the agency by 10 days prior to the date
of the public meeting.
ADDRESSES: Comments should refer to
the docket number and be submitted to:
Docket Section, Room 5108, National
Highway Traffic Safety Adminstration,
400 Seventh Street, S.W., Washington,
D.C. 20590. The docket room is open to
the public from 8:00 a.m. until 4:00 p.m.,
Monday through Friday, except
holidays. The time and location of the
public hearing will be announced at a

later date through notice in the Federal
Register.
FOR FURTHER INFORMATION CONTACT.
Steven Zaidman, Office of Automotive
Ratings, National Highway Traffic
Safety Admimstration, 400 Seventh
Street, SW., Washington, D.C. 20590,
202-426-1740.
SUPPLEMENTARY INFORMATION: The
"Part 581" Biumper Standard (49 CFR
Part 581) sets forth damage resistance
requirements for passenger motor
vehicles involved in low-speed
collisions. The standard imposes limits
on the damage which may be caused to
specified components and vehicle
exterior surfaces by a series of 5.0 mph
front and rear barrier and pendulum
impacts, and by 3.0 mph corner
pendulum impacts.

Prior to the Part 581 standard, former
Federal motor vehicle safety standard
(FMVSS) 215, Exterior Protection, had
since September 1, 1973, required
standardization of bumper heights and
the protection of various safety-related
components of the vehicle itself in low
speed impacts. Phase I ofPart 581
became effective on September 1, 1978.
Phase I incorporated and replaced the
damage resistance criteria of FMVSS
215, and extended the required levels of
protection to components and exterior
surfaces of the vehicle other than the
bumper face bar itself, and to the
components and associated fasteners of
the bumper which attach it to the
vehicle.

Phase 11 of the Part 581 standard
became effective on Septembeir 1, 1979.
It extended the damage resistance
criteria to includethe bumper face bar

'itself and its components and fasteners.
The Part 581 standard implements the

mandate of Congress expressed in
section 102 of the Motor Vehicle
Infornation and Cost Savings Act (Cost
Savings Act) (15 U.S.C. 1912) that this
agency promulgate bumper standards
applicable to passenger motor vehicles.
The term "bumper standard" is therein
defined to include a property loss
reduction standard intended to
eliminate, or reduce substantially,
damage to the front or rear end, or both,
of a passenger motor vehicle in a low-
speed collision. As noted above, the
statute specifically requires that any
such standard "seek to obtain the
maximum feasible reduction of costs to
the public and to the consumer", taking
into account a number of factors. The
specified factors mclude thestandard's
costs and benefits, its effects on
insurance and legal costs and fees,
savings m consumer time and
inconvenience, and health and safety
considerations.

This combinationof statutory
requirements has become one of the
most complex and difficult mandates of
the agency. At the time of enactment
and of adoption of the current standard,
virtually nothing was known of the
economic values required to be taken
into account.' Little direction was
afforded as to how the agency might
assess or quantify elements of cost
related to consumer convenience.
Information as to the extent and
frequency of unreported damage
actually incurred in consumer
experience was non-existent. Finally,
the direction that any such standard
seek to "maximize" savings can be
inferred to require that one and only one
standard level might in fact comply with
the will of the-Congress. The absence of
real-world experience with bumpers
designed to meet the full range of
possible impact levels made literal
achievement of that mandate difficult if
not impossible. Accordingly, since the
late 1970's, and in order to assure that
the Bumper Standard is consistent with
the letter andintent of the statute, the
National Highway Traffic Safety
Administration (NHTSA) has expended
considerable time and effort evaluating
and reevaluating the costs and benefits
of the standard, taking into account,
changes m vehicle design, energy, and
materials costs, and other relevant
factors.

An initial reevaluation, the "Final
Assessment of the Bumper Standard",
was published in June 1979. Docket 73-
19, Notice 25, No. 190. This document
estimated the net benefits of alternative
bumper standards specifying test Impact
speeds of 2.5 mph, 5,0 mph and 7.5 mph.
The 1979 Final Assessment concluded
that based upon then availabl6 data the
net benefits of the existing 5.0 mph
standard appeared to exceed those of a
2.5 mph alternative by an amount equal
to $39. Estimates regarding the 7.5 mph
alternative were considered at that time
to be too unreliable to form the basis for
regulatory action. The 1979 Final
Assessment was based on (1) cost and
weight data derived for the agency
under contract; (2) information gathered
from motor vehicle manufacturers,
insurance companies and.other Industry
sources; and (3) estimates based on the
agency's own engineering analyses.

After receiving extensive comments
from auto and insurance industry
sources, NHTSA updated this 1979 Final
Assessment in December 1979. Docket
73-19, Notice 25, No. 249. Based upon
data then available, the agency
concluded that a standard based on a
test impact speed of 5.0 mph continued
to provide the greatest net benefits,
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although the difference between the net
benefits of the 5.0 mph and the 2.5 mph
alternatives, was found to be far smaller
than originally estimated (between $11
and $29 compared to the $39 net benefit
of the 5 mph alternative originally
estimated].

In addition, the bumper regulation
was being studied independently as part
of the long-term program adopted by the
agency in 1976 to evaluate the cost-
effectiveness of all regulations. In order
to develop data for use in this
evaluation, the agency commissioned a
nationwide driver survey to better
quantify the incidence and extent of
unreported damage resulting from low
speed collisions. NHTSA's.iitial
analyses had estimated unreported
damage based only upon studies
involving observation of damaged
vehicles in parking lots, thus not
accounting for possible double-counting
due to reporting of damage not followed
by actual repair. The agency also -
updated its bumper cost information,
and condubted a new analysis of
insurance claims data which
incorporated previously unavailable
data on damage to vehicles which had
been manufactured so as to meet early
Part 581 requirements.

The'fndings from these now
additional sources were incorporated in
a NHTSA report, "'Evaluation of the
Bumper Standard", published in April
1981. Docket 81-07, Notice 1, No. 007
This Evaluation attempts to analyze the
costs and benefits of each phase of the
agency's bumper requirements,
beginning with the initial FMVSS 215
requirements and extending to the
present Part 581, Phase II standard.
Based iipon this new analysis and data
then available, the 1981 Evaluation
concludes that the 5.0 mph frontal test
impact requirements, considered alone,
result in net benefits to consumers.
However, the document also observes
that the present 5.0 mph rear impact test
standard, alone, provides consumers
with negative net benefits, i.e., imposes
costs upon consumers greater than the
total benefits realized.

As a result of its analyses, NHTSA
has concluded that a rulemaking
proceeding is necessary to determine
that bumper performance level which
would best fulfill the statutory mandate
to seek to maximize net benefits to the
public and the consumer. At the same

- time, the-agency wishes to carry out, to
the extent consistentt with the statute,
the direction of Executive Order 12291
that each rulemaking maximize net
benefits, and arrive at the regulatory
alternative involving the least net cost
to society.

In furtherance of these goals, a
Preliminary Regulatory Impact Analysis
has been prepared by NHTSA which
estimates the changes in both costs and
benefits, relative to the present
standard, which would be likely to occur
under several alternative levels of
bumper standards. Docket 73-19, Notice
27- No. 001. The analysis employs cost
benefit methodology to provide a
comparison of alternatives based on the
best available data and assumptions.
NHTSA intends through this rulemaking
proceeding, to further refine its analysis
by incorporating additional data,
estimates, and viewpoints, and to adopt
that bumper requirement which best
meets applicable statutory and
regulatory objectives.

NHTSA's Approach to Bumper Standard
Analysis

In estimating the net benefits of the
Bumper Standard alternatives proposed
in this notice, NHTSA has evaluated a
number of factors which contribute to
bumper cost-effectiveness. In so doing,
the agency specifically notes that
although significant new data has been
obtained, many of the uncertainties and
complex economic variables which
tended to reduce the certainty of earlier
agency actions and estimates still exist,
and desirable levels of certitude are still
not assured as to many alternatives to
the current standard. Action at this time
is deemed necessary, however, because
of the degree of agency confidence in
the conclusion that each alternative
under consideration is superior in
statutory terms to the current standard.

The primary measure of benefits
resulting from a bumper standard is the
economic cost of the avoided damage
which would otherwise have been
incurred in the presence of an
unregulated bumper, or a bumper
regulated at a different level of impact.
Tis figure is computed for each
putative standard by estimating the
frequency of damage to the bumper
system in question, and the cost to
repair that system when it is damaged.
These estimates are based on available
information from which may be inferred
the number (frequency), and severity of
both accidents which have been
reported to insurance companies or
police, and accidents for which no such
report was filed. Federal Highway
Administration and Bureau of Census
figures on vehicle miles traveled are
used to estimate the likely distribution
of accidents over the life of the car for
purposes of discounting benefits
received.

The agency's calculation of benefits
also takes into account insurance cost
savings beyond the value of the damage-

avoided by the subject regulated bumper
system. These savings result from a
reduction in administrative expenses,
e.g., agent's fees and claim processing
costs associated with a decrease in the
number of collision and liability
insurance claims submitted. Savings are
estimated from information submitted
by insurers in response to NHTSA
special orders, and are assumed to be
passed on to the consumer through
reduced premiums.

In accordance with the statutory
direction, savings m consumer time and
inconvemence associated with upgraded
bumper system performance are also
considered as benefits of the regulation.
Such benefits are measured in terms of
time saved by not having to survey
avoided damage, obtain repair
estimates, and have the avoided low-
speed collision damage repaired. Time
saved has been analyzed by NHTSA on
the basis of experience and common
sense estimates, while economic savings
are quantified by application of the
United States hourly wage rate to such
time values.

Finally, although they are difficult to
quantify, the agency has considered as
benefits the possible effects of revised
bumper requirements on vehicle
occupant safety. These effects would
result from changes in the crash
management characteristics of vehicles
as affected by different bumper systems.
Thus, while a more-substantial bumper
system might reduce damage at low
speeds, the extra weight or relative
rigidity could adversely affect safety, or
increase actual vehicle damage, and the
cost of repair, in crashes at higher
speeds.

- The most important Cost impact of
bumper regulation is reflected in the
marginal increase in new car prices
attributable to the use of bumper
systems providing greater damage
resistance. These costs consist of, first,
the cost of the bumper system itself (i.e.,
the cost of primary weight), and second,
the cost of upgrading other vehicle
components to support the weight of the
more damage resistant bumper system
(i.e., the cost of secondary weight).
NHTSA's estimates of these values are
based on the assumption that in the
absence of a bumperistandard, vehicles
would still be equipped with some type
of bumper system. Given this baseline
system, the costs used m NHTSA's
analyses are the marginal costs by
which heavier regulated bumpers
exceed a hypothetical totally
unregulated system.

In addition to the initial cost of
purchasing a regulated bumper system,
the added operating cost of driving a car
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with a heavier bumper system has been
taken into account. In this regard, the
agency has estimated the added fuel
costs incurred in carrying the additional
primary and secondary weight
associated with the heavier regulated
bumper. Fuel costs are based on
projections of national average pump
prices for gasoline, while the marginal
increase in fuel consumption associated
with the addition of each pound of
primary and secondary weight
associated with the bumper system is
based on industry estimates (i.e.,
lifetime fuel consumption drops 1.1
gallons for every one pound reduction in
vehicle weight).

Estimates of increased repair costs, for
more substantial bumper systems which
are damaged and must be repaired or
replaced after crashes at higher than
design speed are also relevant. Although
difficult to quantify, they must be taken
into account.
Evolving Application of the Bumper
Analysis Methodology

NHTSA's published analytical work,
on the costs and benefits of the Bumper
Standard has consistently applied the
methodology described above. The
agency's conclusions have been
modified over time, as additional data
and updated estimates have become
available. Thus, the various analyses
differ m several important respects
relating to application of the analytical
framework.

A notable example of these
differences is found on the subject of
damage avoidance related to differing
levels of bumper design. In estimating
low speed accident frequency, and the
value of damage caused by those -
accidents, the 1979 Final Assessment
relied on engineering estimates of
damage as a function of speed of impact.

To estimate the extent of damage
resulting from low speed accidents,
NHTSA relied on a series of parking lot
surveys conducted by Ford Motor
Company between 1971 and 1976. These
surveys involved observation of damage
on Ford vehicles parked m 75 lots m 11
cities. Based on the damage observed on
these vehicles, Ford estimated the
barrier equivalent velocity of the
collisions which had caused the damage.
This estimate of the relationship
between impact speed and lifetime
damage formed the foundation for
NHTSA's 1979 estimates of lifetime
damage as a function of impact speed.
This data suffered from the subjectivity
of the impact speed estimates used m
this approach, and from the exclusive
focus on Ford products and vehicles in
use in urban areas.

To obtain the cost of repaired
accident damage, the agency in its 1979
Final Assessment examined insurance
claim data supplied by the State Farm
Insurance Company. From this data, the
agency was able to determine the
average repair cost of automobiles
involved in front and rear end collisions.
Estimates of unreported damage were
also based on information submitted by,
State Farm. These estimates were
derived by-State Farm through damage
appraisals in a series of parking lot
surveys.

In its 1981 Evaluation of the Bumper
Standard, the agency used newly
developed data which has requimred it to
modify substantially its damage
avoidance estimates. The first major
new data source incorporated into the
1981 Evaluation is an analysis of
insurance claims data prepared for
NHTSA by KLD Associates. Docket 81-
07, Notice 1, Nos. 004, 005. This study
analyzed reports of roughly 65,000
property damage claims, covering model
years 1972 through 1979, contained in
the records of State Farm Insurance
Company. Data was classified on the
basis of vehicle model year, impact
points, bumper and parts damage,
bumper type, and other factors. Results
were checked against damage frequency
and cost of repair data collected by the
Highway Loss Data Institute. An
additional study examined the effects of
the Part 581 standard on 1979 model
year vehicles. In applying-this data m
the 1981 Evaluation, NHTSA grouped all
accidents leading to bumper repairs as
low speed accidents and all accidents
leading to bumper replacement as high
speed accidents.

A second significant source of new
data used m the 1981 Evaluation was a
nationwide survey of drivers and
vehicles conducted for NHTSA by
Westat; Inc., and designed to assess the
frequency and severity of low-speed
collisions. Docket 81-07, Notice 1, No.
003. This survey permittedfor the first
time the use of-empirical data in place of
the subjective and limited estimates
relied.on in the 1979 Final Assessment.
They survey also produced data on the
performance of 1979 and 1980 model
year bumper systems.

The Westat study involved a random
telephone survey of over 10,000
households, supplemented by afollow-
up contact with 4,949 households. A
separate update survey focused on
model year 1979 and 1980 vehicles.
Results were checked against a smaller
number of personal inteviews and
vehicle inspections.

The new information derived from the
insurance data analysis and the driver
survey differed from the values arrived

at in the 1979 Final Assessment, with
respect to both reported and unreported
damage. For example, the new data
suggests that an average vehicle will be
involved in 2.45 accidents over the
course of its lifetime, whereas an
estimate of 3.63 accidents per vehicle
life was used in the 1979 Final
Assessment.

Although the Westat and KLD studies
were important steps In quantifying the
damage avoidance characteristics of
bumper systems, engineering estimates
are still required to play a major role in
NHTSA's analysis of this issue, The
1981 Evaluation focused on the cost
effectiveness of the present bumper
regulation. Bumper systems providing
differing levels of damage protection
were not examined, The Westat and
KLD studies focused on 5.0 mph
bumpers since, with the exception of
model year 1973 rear bumpers, no
bumper specifically designed to meet a
different damage resistance standard
had ever been used in production
vehicles in this country..

,In applying the new data to Its
examination of alternative damage
resistance levels, data from pre-
standard vehicles, i.e., model year 1072
and earlier, are now being used to
estimate the performance of bumpers
meeting a height only requirement. Also,
NHTSA has extrapolated from the 1973
rear bumper data and derived estimates
of damage costs for 2.5 mph front
bumpers. (Some uncertainty Is
introduced by such use of model year
1973 rear bumpers to reflect2.5 mph
bumper performance, since such
bumpers were required to meet a 2,5
mph barrier impact standard providing
only for protection of safety equipment.)
Due to this uncertainty, the Preliminary
Regulatory Impact Analysis includes
estimates of potential benefits based on
both the 1979 Assessment's engineering
estimates and the 1973 rear bumper
approach used in the 1981 Evaluation.

Another area in which the agency's
initial estimates have been
supplemented with new data is the
estimation of bumper system cost and
weight. The 1979 Final Assessment
estimates on these items were based on
teardown studies of a small number of
representative vehicles equipped with
5.0 mph bumper systems. Docket 73-19,
Notice 25, No. 025. To determine the cost
and weight of a projected 2.5 mph
system, the agency applied a scaling
factor to the cost and weight figures for
a representative 5.0 mph system among
those examined. The resulting estimate
was checked for reasonableness against
estimates submitted by motor vehicle
manufacturers.
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The 1981 Evaluation made use of more
-extensive teardown study results
mvolvmg 94 representative pre- and
post-standard vehicles. Docket 81-07,
Notice 1, Nos. 001, 002, 008. In applying
these results to the alternatives bumper
systems evaluated in the Preliminary
Regulatory Impact Analysis, NHTSA
uses the pre-standard teardown data as
representative of the height only
alternative. For the 2.5 mph alternative,
the agency applies a sensitivity analysis
based onfestimates of manufacturing
cdost reductions submitted by
manufacturers in response to agency.
special orders. Docket 73-19, Notice 25,
Nos, 105A -163, 184, 289. Such claimed
cost reductions are, in the judgment of
NHTSA engineers, consistent with and-
supportable on the basis of the reduced
levels uf component material and
complexity by which a 2.5 mph bumper
requirement may be met.

The final major points on winch
NHTSA's estimates have been most
recently refined are the methodology for
computation of secondary weight and
the cosLassociated with that weight.
Based on the agency's own engineering
judgment, a secondary weight factor of
.35 was employed in the June 1979 Final
Assessment. This factor represented the
number of pounds of'supporting
structure which was felt must be added
to the vehicle to carry each additional
pound of bumper weight.

Based on coimments on the 1979 Final
Assessment, the agency's December
1979 .Commentary on Critiques of that
-Assessment revised judgment on the
appropriate secondary weight factor to a
range of .50 to .f5, reflecting the differing
results of an independent analysis
conducted by the Transportation
Systems Center (TSC) and a second
analysis by NHTSA using a
methodology supplied by General
Motors. The 1981 Evaluation broadened
tis range to .35 to 1.00, to take into
account both NHTSA's original estimate
and additional estimates and
clrifications received- from the auto
industry. To permit analysis based on
the most recent and reliable information,
the Preliminary-Regulatory Impact
Analysis has now adopted and applied
alternative secondary weight factors of
.50 and 1.00.

Also based on developing data, the
agency's estimate of the economic cost
of such secondary weight has evolved
from the initial estimate in the 1979
Final Assessment of $1.46 perpound.
This figure was based on the then
current average consumer cost per
pound of a new car. After reviewing
comments -on the 1979 Final Assessment,

*the agency noted that its original

estiamte was articfically inflated
because the base value included costs
associated with complex electrical and
electromuc equipment, glass, and other
relatively expensive items not affected
by bumper weight. In its Commentary on
Critiques, the agency substituted a
secondary weight cost of $.55 per pound,
in 1978 dollars, based on the materials
cost associated only with structural
components of the bumper system.

The 1981 Evaluation considered both
of these approaches to computation of
secondary weight costs, and used
alternative secondary weight cost
figures of $.60 and $1.60 per pound, in
1979 dollars. The figure of $.60
represents the cost of added structural
materials, manufacturers' and sales
overhead; and profit. The $1,60 estimate
is an estimate of the consumer cost per
pound of a 1979 model year vehicle. The
Preliminary Regulatory Impact Analysis
utilizes the structural materials
approach, employing a S.72 per pound
figure m 1981 dollars, based on the
agency's tentativejudgment, in light of
comments received, that tis figure most
realistically represents the true cost of
secondary weight associated with the
bumper alone.

As NHTSA has incorporated
additional data and comments in its
analyses of the Bumper Standard, the
agency has progressively revised its
estimation of the relative benefits of
various alternative standards. The 1979
Final Assessment stated that the 5.0
mph bumper test requirement of Part 581
resulted in net benefits of $189 relative
to the performance of pre-standard
bumper systems. Net benefits of
bumpers meeting a 2.5 mplhstandard
were estimated at $150. A net benefit
projection of $198 for 7.5 mph bumpers
was also included, although the agency
noted that this figure was not
considered reliable in view of certain
unsupported assumptions on wich it
was based. The 5.0 mph and 2.5 mph
estimates were modified slightly in the
Commentary on Critiques of the 1979
Final Assessment to net benefit levels of
$179 to $167 for 5.0 mph bumpers and
$156 to $150 for 2.5 mph bumpers.

The 1981 Evaluation significantly
refined NHTSA's estimates by providing
separate net benefit estimates for front
and rear bumpers. NHTSA stated in the
1981 Evaluation that 5.0 mph front
bumpers provided positiie net benefits,
since they were first required in model
year 1973. The agency calculated that
for a new model year 1979 vehicle, the
5.0 mph bumper requirement would
provide net benefits of $44 over the life
of the veicle. This estimate was based
on assumptions of a .50 secondary

weight ratio and a $.60 per pound cost of
secondary weight. At the same time, the
1981 Evaluation stated that rear
bumpers had never been cost effective
since the advent of bumper regulations
and that, based on the above
assumptions, model year 1979 rear
bumpers resulted in a negative net
benefit, or cost to the consumer, of $46
compared to an unregulated bumper.

Thus. using a .50 secondary weight
ratio and a secondary weight cost
assumption of $.60 per pound.-NHTSA
observed in its 1981 Evaluation that the
net benefits of the combined 5.0 mph
front and rear requirements are near
zero. Any net benefit would increase if
the estimated secondary weight ratio
were reduced, and would immediately
become clearly negative if the assumed
ratio were increased. Based on available
data, the agency.also stated that-vehicle
downsizing, in terms of weight reduction
and materials substitution, has not
affected the damage resistenace or cost-
effectiveness of bumper systems. Only
the direct costs and benefits of the
standard were included in the 1981
Evaluation. Indirect effects, such as the
value of time spent obtaining repairs,
were not estimated.

NHTSA's Preliminary Regulatory
Impact Analysis is based largely on the
1981 Evaluation. with the addition of
certain estimates from the 1979
Assessment and still other newly
developed estimates. This Analysis
indicates that the net benefits available
under any level of bumper regulation do
not differ greatly. Considerable
uncertainly exists regarding the relative
and optimal level ofbumper
performance in terms of costs and
benefits. For example, the Analysis
reveals that. when an average of repair
cost estimates is used, and a 30%
variable cost reduction and a 1.0
secondary weightratio is assumed, the
present 5.0 mph standard results in a
negative net benefit (or cost) of $2
relative to a height only bumper
standard, and generally provides fewer
net benefits than all alternative
standards considered.

However, because of the complexity
of the issues, relatively small changes in
assumptions can produce major
variations in results. In the above
example, if a secondary weight ratio of
.5 is used. the present standard shows
net benefits of $43 compared to a height
only requirement. The 2.5 mph front/2.5
mph rear alternative provides an
extreme example of the possible
variation in results. The Analysis
indicates that the net benefits for that
alternative relative to the present
standard range from a positive increase
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in benefits of $123 to a negative benefit
of $143, depending on the specific
assumptions used in analysis.

Recognizing that legitimate
differences of opimon may exist
regarding competing assumptions and
data sources, the Analysis includes net
benefit computations based on a variety-
of damage repair cost estimates,
secondary weight ratios, and changes in
other variables. Sensitivity analyses are
used to compute ranges in possible net
benefits for various alternatives.

When these computations are
compared, several alternatives to the
present standard appear promising
under various sets of assumptions. The
alternative of a 2.5 mph test impact
speed, front and rear, provides the
greatest estimated net benefits across
the board when cost of repair estimates
from the 1979 Assessment are used. A
2.5 mph front/height only rear
requirement exhibits similar net benefits
in tlus context. If the model year 1973 2.5
mph rear bumper damage data used in
the 1981 Evaluation are substituted,
however, the 5.0 mph front/height only
rear alternative generally provides
slightly greater net benefits than the
other alternatives considered. When
cost of repair estimates are averaged,
the alternative of 5.0 mph front/2.5 mph
rear shows the greatest increase in net
benefits relative to the present standard,
regardless of which of the two
secondary weight assumptions is used.

While the bulk of NHTSA's analysis
to date has focused on the costs and
benefits of alternative impact speed
requirerpents, the agency has also
considered the effects of modification of
the existing damage criteria of the
bumper standard. After review of all
available data, the agency finds
singificant uncertainty as to the relative
merits of the Phase I and Phase II
damage criteria.

The costs and benefits of the Phase II
requirem'ents were first analyzed by
NHTSA in its "Final Impact
Assessment-Part 581 Bumper Standard",
completed in November 1977 Docket
73-19, Notice 20, No. 010. That analysis
predicted net benefits of $45-to $100 for
the Phase II criteria relative to the Phase
I requirements. Using a similar
methodology, the agency noted in its
1979 Final Assessnent that the Phase II
requirements would provide an
additional $37 to $79 in net benefits. It
should be remembered, however, that
both of these analyses were completed
before any real world data on Part 581
bumper systems were available.

Data on model year 1979 and 1980
vehicles required to meet Phase I and II
requirements, respectively, were
developed for use in NHTSA's 1981

Evaluation of the regulation. These data
indicated that there existed no weight
and little cost difference between model
year 1979 and model year 1980 vehicles.
Moreover, the Westat household survey
results showed no difference in
incidence of damage between model
year 1979 and 1980 vehicles when
adjustments for driving exposure were
made. However, these apparent
similarities may be attributable to
manufacturers installing Phase II
bumpers on their 1979 models, instead of
redesigning once to meet Phase I and
again a year later to comply with Phase
II.

In contrast, the Bureau of Labor
Statistics, m reports on quality changes
for 1979 and 1980 model year passenger
cars, has estimated the cost of structural
changes to meet the Phase II bumper
requirements to be $12.23 per vehicle.
Docket 73-19, Notice 27, No. 002. The
cost of changes to meet the Phase I
requirements was estimated as a much
lower figure.

Still other data, produced NHTSA's
Office of Vehicle Safety Compliance,
indicates that, while repair costs for
1978 model year vehicles in compliance
testing to the FMVSS No. 215
requirements averaged $280, costs for
model year 1980 vehicles in Part 581
testing averaged only $111. Docket 73-
19, Gen. Ref. No. 082. Although no
bumper systems required to meet only
Phase I criteria were tested, substantial
similarity exists between-the FMVSS
No. 215 and the Phase I damage criteria.
The data, thus, seem to suggest a
substantial improvement m damage
resistance attributable to the Phase I[
requirements as compared to other
alternatives. However, the effects of
vehicle downsizing or other-factors may
have contributed to this-difference. In
view of this uncertainty and seemingly
conflicting data, NHTSA has determined
that Phase I and Phase 11 damage
criteria should be proposed in the
alternative for the test impact speed
combinations proposed in tis notice.

Proposed Alternatives
In its efforts to identify the bumper

standard which will most effectively
seek-to maximize net benefits to the
public and the consumer, NHTSA has
examined several alternative test impact
speeds and combinations of test impact
speeds. Based on.the latest available
data and analyses, it appears that the
alternative bumper standards
considered differ only very slightly m
the level of net benefits which they
provide. Moreover, the absolute amount
of benefits available under any of the
various alternatives is limited. When an
average of repair cost estimates is used,

no alternative offers more than $4 per
year in net benefits over the average life
of a vehicle. Furthermore, uncertainties
regarding data and assumptions tend to
limit even the apparent confidence with
which the agency can identify the
standard best meeting the statutory
requirements and the Administration's
regulatory goals.

So that a decision can be made based
on all available data and analyses,
NHTSA has chosen to propose several
alternative bumper standards employing
differing test impact speeds and damage
criteria. In tus way, the agency hopes to
encourage the broadest possible
exchange of inforTnation and viewpoints
on the issues involved in this
proceeding. Thus, NHTSA proposes the
following alternative amendments to the
Part 581 Bumper Standard:

Alternative IA-Amend the test
impact speeds for rear bumpers only to
2.5 mph for longitudinal impacts and 1.5
mph for co)'ner impacts. Maintain the
test impact speed for front bumpers at
the present level. (5.0 mph front, 2.5 mph
rear;, Phase II).

Alternative /B-Amend the test
impact speeds as described in
Alternative IA, and substitute Phase I
damage criteria for both the front and
rear bumper. (5.0 mph front, 2.5 mph
rear;.Phase I).

Alternative IIA-Eliminate the
damage criteria for rear bumpers only
with the exception of the criterion which
requires bumper contact with a
pendulum test device within a specified
height range. Maintain the test Impact
speed and damage criteria.for front
bumpers at their present levels. (5.0 mph
front, Phase II; height only rear).

Alternative JIB-Amend the damage
criteria and test impact speed
requirements as described in
Alternative iA, and substitute Phase I
damage criteria for the front bumper.
(5.0 mph front, Phase I; height only rear).

Alternative.IJiA-Amend the test
impact speeds for both front and rear
bumpers to 2.5 mph for longitudinal
impacts and 1.5 mph for comer Impacts,
(2.5 mph front and rear, Phase II).

Alternative IIB-Amend the test
impact speeds as described in
Alternative IlA, and substitute Phase I
damage criteria for both the front and
rear bumper. (2.5 mph front and rear,
Phase I).

Alternative IVA-Amend the test
impact speeds for front bumpers to 2.5
mph for longitudinal impacts and 1,5
mph for comer impacts. Eliminate the
damage criteria for rear bumpers only
with the exception of the criterion which
requires bumper contact with a
pendulum test device within a specified
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'height range. (2.5 mph front, Phase II;
height only rear). -

Alternative IVB-Amend the damage
criteria and test impact speed
requirements as described in
Alternative IVA, and substitute Phase I
damage criteria for the front bumper.
(2.5 mph front Phase I; height only rear).

Alternative V-Eliminate the darage
criteria for both frontand rear bumpers
with the exception of the criterion which
requires.bumper contact with a
pendulum test device within a specified.
height range. (height only front and
rear).

Several of the proposed alternatives
revolve.elimination of damage criteria
for one or both bumpers, with the
exception of the criterion, § 581.5(c)(7),
which requires bumper contact with the
pendulum test device within a specified
height range.-While such a requirement
is commonly referred to as a height only
standard, a test impact speed of 1.5 mph
is specified in the proposal for this
alternative.-The 1.5 mph impact speed is
intended to represent-Toughly the design
speed of unregulated bumpers based on
past approximations by industry
sources. In the absence of such a
minimum speed requirement NHTSA
believes there would be difficulty in
judging whether a-vehicle is equipped
with a functioning bumper system.
However, the agency also wishes to
consider the -possible effects of a height
only requirement specifying no impact-
speed.

Topics of Particular Interest
The agency notes that, in spite of the

extensive analyses completed to date,
considerable uncertainty still exists
regarding certain underlying data and
assumptions used in the Preliminary
Regulatory Impact Analysis. This fact is
reflected in the Analysis by computation
of ranges of possible netbenefits for
each alternative-standard. In order to
further refine its estimates and to
provide the most comprehensive basis
upon which to choose among available
standard alternatives, NHTSA requests
that commenters give particular
consideration to the following issues of
importance to the agency's analysis and
supply andy current data on these
subjects. -

1. As noted above, the agency, in its
Preliminary Regulatory Impact Analysis,
based estimates of unregulated bumper-
system cost, weight, and damage
reduction performance on studies and
insurance and survey data relating to
pre-standard bumpers. Similar estimates
for future 2.5 mph bumpers were
ddveloped from model year 1973 2.5 mph
rear bumpers. However, a number of
factors exist which suggest that these

earlier bumper systems may not be
representative of bumpers of the future.
For example, technological
improvements in bumper design, vehicle
downsizing, safety considerations,
international standards, and consumer
expectations and desires, may have
changed since the establishment of
bumper regulations. Any such changes
could affect the design and performance
of future bumper systems in comparison
to pre-standard and model year 1973
designs. For example, model year 1973
rear bumpers were not required to peet
a standard height pendulum impact test.
Tins suggests that they were not
designed to the same types and levels of
performance that a 2.5 mph system
based on current test procedures would
be. Moreover, the performance data for
model year 1973 bumpers may have
been affected by the environment in
which they were used, Le., heavier
vehicles, bumper height differences and
contact with more aggressive 5.0 mph
bumpers on later model vehicles. They
could, thus, have performed less well
(due to then current differences in
bumper heights) than would future 2.5
mph bumpers. Benefit estimtes for future
2.5 mph bumpers based on such past
performance could then be understated.
How should the agency.deal with this
issue?

2. Calculations in the Preliminary
Regulatory Impact Analysis are based
on the assumption that future
unregulated bumpers would be designed
to provide a level of damage resistance

"similar to pre-standard bumpers. Is this
assumption reasonable in view of the
design restrictions imposed by safety
considerations, consumer expectations,
and international standards? To what
extent would market pressures
generated by insurance cost differentials
affect design goals? In an unregulated
environment, what would be the
manufacturers' design goal for bumper
system performance? How would this
goal affect cost estimates for
unregulated bumper systems?

3. As noted above, inclusion of a 1.5
mph test impact speed specification in
the proposed height only requirement is
intended to provide an objective
standard which assures that veicles
are equipped with a functioning bumper
system within the specified height range.
The agency has tentatively concluded
that this test impact speed provision will
ipose no additional regulatory

burdens,-as compared to a height only
standard specifying no impact speed
requirement at all. Tis conclusion il
based on the assumption that, in the
absence of an impact speed
requirement, manufacturers would

voluntarily design bumpers to provide
protection in, at mnmumum, 1.5 mph
impacts. Alternatively, the 1.5 mph
impact speed could be eliminated in
favor of a requirement that a vehicle
merely be equipped with a bumper
within a specified height range. Would
such a requirement result in additional
cost savings, e.g., savings in testing
costs, relative to the 1.5 mph "height
only" requirement? Would any other
effects result from such a change? How
could the term "bumper" be defined to
eliminate subjectivity and ensure an
enforceable bumper height requirement?

4. What percentage of the front and
rear impact energy management
capability of typical passenger motor
vehicles is attributable to the bumper
system? How would these percentages
be affected by a reduction in bumper
design speed to 2.5 mph or by a shift to
height only bumper requirements? If
bumper impact resistance requirements
were lowered and bumpers were
redesigned accordingly, would other
vehicle components be required to be
modified to compensate for this reduced
bumper'energy management capability?
Winch components would be modified
and to what degree? What would be the
cost of these changes? Would
manufacturers achieve the same energy
management levels now provided, and,
if not, how much would performance be
affected? Is there a nummum level of
bumper system performance necessary
to assure compliance with Federal motor
veicle safety stantards (FMVSS] for
crashworthiness (e.g., FMVSS' 204 and
301) and, if so. what is that level? Have
the more substantial bumpers now
required created a need for different
energy management diesigus or
components not accounted form current
NHTSA cost estimates?

5. In the Preliminary Regulatory
Impact Analysis, NHTSA assumes that
a reduction in bumper design speed to
2.5 mph will affect manufacturers'
variable costs only and will result in
variable cost reductions of from 15 to 30
percent. Variable costs consist of direct
labor and material costs and any
indirect costs, e.g., equipment
maintenance costs, which vary with
production volume. NHTSA also
assumes that these variable cost savings
will be passed through to the consumer.
Do these assamptions accurately reflect
the variable cost savings to
manufacturers and consumers which
would result from modification of the
bumper standard? What is the
appropriate markup between variable
cost and vehicle retail price?

6. Would-any fixed cost savings, e.g.,
reduced amortization expense
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associated with reduced investment m
special'tooling, result from reduction of
required bumper damage resistance
levels? Would any increased costs due
to retooling be incurred if the bumper
standard were modified? Is a secondary
weight cost of $.72 per pound in 1981
dollars, together with a secondary
weight ratio'of .5 to 1.0, an accurate
reflection of the consumer price impact
of secondary weight changes? Will these
figures bean accurate estimate for
secondary weight effects on future
down-sized vehicles?

7 NHTSA assumes that most new car
purchases are financed. To account for
the savings in finance charges
associated with possible future
reductions in new car prices resulting
from modification of the Bumper
Standard, the Preliminary Regulatory
Impact Analysis adds the present
discounted value of saved finance
charges to estimates of lifetime cost
savings. Is this an appropirate
adjustment or does discounting
adequately account for the value of
money spent at different times?

8. NHTSA's Preliminary Regulatory
Impact Analysis assumes that decreases
in car prices would be a result of lower
manufacturer variable costs and it
make's use of a study of General Motors'
X-car as a basis for estimating the
percentage of bumper consumer cost
represented by variable cost, i.e., 64
percent. Does this vehicle model provide
a representative basis for estimating
variable cost percentages? How does
this estimate compare to figures for
other new models such as the General
Motors J-car, Ford Escort, and Chrysler
K-car?

9. What effect would change to a 2.5
mph or unregulated bumper have on
repair costs f6r components other than
the bumper system in collisions at
speeds greater than 5.0 mph? What
increased costs might be incurred in
repair or replacement of more
substantial, e.g., 5.0 mph, bumper
alternatives in such higher speed
crashes? Would increased damage to
vehicle safety systems, resulting form
reduced bumper damage resistance
performance, increase the number and
severity of traffic accidents? If so, what
would be the extent of this increase?
The agency assumes that there would be
no appreciable additional cost
associated with a bumper system
subject only to a height requirement, as
compared to a totally unregulated
bumper system. Apart from the
limitations placed on vehicle styling,
would there be any cost associated with
a height only requirement? What are the
costs of compliance testing associated

with the current bumper standard?
Would these costs be affected by
modifications of the impact speed
requirements?

10. Based on estimates supplied by the
auto industry, NHTSA, in its Preliminary
Regulatory Impact Analysis, bases its
calculation of added fuel consumed due
to heavier bumpers on the assumption
that each-pound of weight added results,
m the consumption of 1.1 gallons of fuel
over the life of the car. This figure was
used in Congressional testimony by
General Motors. The agency has
previously used this approach, as well
as others, to compute fuel savings
associated with reduction of vehicle
weight. Under the other approaches, a
mileage improvement factor is
determined by dividing the vehicle's
original weight by its reduced weight
and multiplying this result to a
fractional power. This factor multiplied
by the vehicle's original fuel economy in
miles per gallon yields a new fuel
economy figure which can be usedin
computing lifetime fuel savings for the
vehicle. Does this or some other
procedure provide a better means of
measuring vehicle lifetime fuel savings
than the 1.1 factor used by NHTSA in its
Analysis?

11. Fuel cost estimates play an
important role in NHTSA's Preliminary
Regulatory Impact Analysis in the
computation of costs associated with the
bumper system. The schedule of
estimated gasoline cost figures relied on
in the Analysis is derived from
Department of Energy and Data
Research, Inc. forecasts using a 1982
cost in 1981 dollars of $1.60 per gallon.
Are these estimates reasonable in light
of current gasoline prices, price
decontrol, and other factors?

12. Among the alternative bumper
standards under consideration by the
agency are standards which would
establish different test impgct speed§ for
front and rear bumpers, e.g., 5.0 mph
front, height only rear. Would'such a
damage resistance differential lead tO
increased repair costs resulting from
more aggressive, i.e., less damageable,
front bumpers striking less aggressive,
i.e., more damageable, rear bumpers in
car to car collisions?

13. The Ford Motor Company parking
lot survey and the Westat telephone
survey provide differing measurements
of the frequency of low-speed accidents,'
i.e., unrepaired and unreported
accidents. Whiih of these or other data
sources provides the best measure of
this parameter, and why?

14. NHTSA assumes in the
Preliminary Regulatory Impact Analysis
that unrepaired damage is properly
valued at the full cost to repair that

damage. However, the fact that such
damage has not been repaired may
suggest that the vehicle owner values
the cost of the damage at something less
than its full cost to repair. Should the
value of unrepaired damage be
considered on the basis of cost to repair
or should some other figure be used?

15. Present value factors In the
Preliminary Regulatory Impact Analysis
are based on the assumption that
accident frequency is distributed over a
vehicle's lifetime in proportion to
vehicle miles travelled each year. A
vehicle's accident probability per mile
travelled is thus assumed to be
independent of the age of the vehicle. Is
this assumption reasonable? If not, what
data are available which would permit
calculation of the probability of an
accident at various stages of a vehicle's
life?

16. NHTSA has examined bumper
standard compliance test results for
1978 and 1989 model year vehicles and
observed significant differences In
repair cost estimates between vehicles
of these model years. Docket 73-19, Ge,
Ref. Nos. 082, 082-01, and 082-02. No
compliance tests were run on model
year 1979 vehicles. Can the repair cost
difference be attributed to imposition of
the phase II requirements? Did certain
1978 models already comply with the
Phase 11/standard? What weight should
compliance test data be accorded In
analysis of benefits of the Phase II
standard?

17 If the bumper standard were
amended to specify a test impact speed
level lower than 5.0 mph, for either or
both bumpers, what would be the
economic impact on industries which
supply bumper system components? In
the same situation, what would be the
economic impact on the automobile
insurance industry?

18. NHTSA, in its Preliminary
Regulatory Impact Analysis, places a
value on consumer time saved by
improved bumpers at $7.10 per hour,
based on average hourly earnings in the
private sector. Other studies have
suggested that the actual amount which
consumers are willing to pay to avoid
delays is much lower than this figure.
Docket 73-19, Notice 27, No. 003. What
is the most reasonable approach to
placing a value on time and
inconvenience?

19. Also on the subject of time and
inconvenience, the Analysis places a
total value of $10 on the loss of use of a
car while it is being repaired. Does this
figure adequately account for the cost of
alternative transportation, the value of*
aggravation suffered by the vehicle
owner, and any other cost factors which
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may be associaied with obtaining
repairs?

20. In recent years, automobile
manufacturers have made significant
changes m the design and fabrication of
5 mph bumper systems, For example, tho
number of cars hivmg plastic material
on the bumper face bar has increased
from less than 10 percent of the fleet in
model year 1979,to about 18 percent of
the fleet m model year 1981. In addition,
many passenger automobiles now have
bumpers that are attached directly to
the vehicle structure, thereby
eliminating the need for energy
absorbers. The current test procedures
and requirements of the Bumper
Standard are very specific in that each
system must survive-repeated 5 mph
impacts from a pendulum device, and
sustain virtually no damage when the
vehicle strikes a rigid barrier. The
Agency seeks information and comment
on what specific new technologies and
improvements m bumper-construction
are available, or could be available, but
are precluded from use by the test
procedures or Phase II requirements of
the standard. Which new technologies
could 1)reduce the weight of bumper
systems 2) reduce the original costs of
bumper systems, and/or 3) reduce repa
costs for bumper systems damaged in
low speed crashes? Which aspects of
the bumper standard would have to be
modified in order to allow introduction
of these technologies and
improvements? Would the permissibilit3
of simple manual repositioning of
components contribute to the
availability of cost and weight saving
designs? How could the prospective
effects of modification of these
requirements be evaluated?

21. Do different vehicle size classes
differ in terms of net benefits obtained
from unproved bumper performance? Is
there reason to believe that the optimun
level of bumper performance may vary
with vehicle size class? Could test
procedures relating to mass effects or
test impact speeds be altered or varied
to increase nef benefits for particular
vehicle iize classes? If size class
differences exist, how could these
differences best be accounted for
through a single standard?

22. Regardless of the analyses of the
costs and benefits of bumper standards
at various levels, the ultimate decision
on'what level of bumper protection is
most cost-beneficial would be made mi
a free market by car buyers. Insurance
premium discounts and surcharges
based on vehicle damageability.,which
are increasingly being used, help to
stimulate marketplace demand for
optimal levels of damageability. If the

requireunents of the bumper standard
are reduced, some manufacturers may
continue to equp their cars with 5 mph,
Phase II(limited damage) bumpers.
Some cars buyers may be willing to pay
for cars with this level of protection, and
some insurance companies may offer
discounts for such bunoper protection. If
the bumper standard were amended to
reduce required bumper performance, to
what extent would manufacturers
continue to offer 5 mph Phase II

- bumpers? Would purchasers be
sufficiently well-informed about
differences in bumper performance to
make intelligent purchase decisions? If
not, would the availability of ratings on
bumper protection levels be useful? If
such information would be useful, what
kind of information on bumper
performance would be most valuable,
and how could it be best provided?

23. Ford Motor Company has informed
NHTSA that the present damage criteria
of the bumper standards prevented it
from equipping new motor vehicles with
accessories, i.e., fog lamps, which must
be attached to, or m the vacinity of, the
bumper system. Do the existing damage
criteria unduly restrict manufacturers'
flexibility in offering optional
equipment? If so, how could the
standard be modified to ease this
restriction?

24. Shielding panels typically are
flexible, cosmetic components which lie
between the bumper face bar of a

" vehicle and the vehicle's body sheet
metal. These components may be
displaced by the movement of the
bumper during test impact and may not
always return to the exact position they
occupied prior to impacL Such minor
changes in shielding panel position have
given rise to difficult questions of
interpretation regarding the level of
shielding paneling "damage"

a permissible under the standard. In some
situations, shielding panel damage may
be correctable by manual repogitionmg
of components. NHTSA has in the past
rejected as unacceptably subjective
suggestions that manual repositioning of

-shielding panels be permitted under the
bumper test procedures. Does
uncertainty exist regarding application
of the bumper standard damage criteria
to shielding panels? Do existing
interpretations concernig shielding
panel damage unreasonably restrict
bumper design? If these problems exist,

a how could the bumper test procedures
or damage criteria be modified to reduce
the degree of uncertainty or permit
greater design flexibility?

25. The Phase II damage criteria now
in effect place limitations on the amount
of "dent" (deviation from original

contour in areas of contact) and "set"
(deviation from original contour and
position relative to the vehicle frame)
which may be incurred by a bumper
face bar m a series of test impacts. Can
the costs and benefits of the dent and
set requirements be isolated to permit
separate analysis of the net benefits of
these criteria? If so, what are the costs
and benefits of the dent and set
requirements of the present bumper
standard and how would these costs
and benefits change under the various
alternative impact speed requirements
described in this notice?

NHTSA has determined that this
proposal Involves a major rule withm
the meaning of Section 1, paragraph
(b](l) of Executive Order 12291 in that it
is likely to result m an annual effect on
the economy of $100 million or more.
The agency estimates that current
bumper requirements add a'much as
$100 to the cost of a new car. If test
impact speed requirements were
reduced as proposed in this notice for
each of the roughly 11 million vehicles
sold in this country annually, the
resulting impact on the economy could
far exceed $100 million. For this same
reason, this proposal is considered
significant for purposes of Department
of Transportation procedures for
internal review of proposals.

As discussed m greater detail above,
the agency's Preliminary Regulatory
Impact Analysis indicates that the
present 5.0 mph bumper test impact
speed requirements may actually be
resulting m a net loss in consumer
benefits as compared to a height only
standard. At the same time, several
alternative speed requirements provide
greater net benefits than the present
standard under various sets of
assumptions. Thus, the analysis leads to
the conclusion that several alternative
test impact speed requirements should
be proposed to assist m identification of
the alternative which maximizes net
benefits while meeting regulatory
objectives.

Pursuant to the Regulatory Flexibility
Act, the-agency has considered m the
Preliminary Regulatory Impact Analysis
the impact of this proposed rulemaking
action on small entities. The agency has
determined that effects of this proposal
on small entities will not be significant
and that a regulatory flexibility analysis
will not be required for this action. The
agency has concluded that few, ifuany,
manufacturers of motor vehicles and
bumper components or vehicle insurers
are small entities, and that the only
small entities having an interest in the
regulation, new car dealers, will not be
significantly affected because the
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proposed amendments are unlikely to
significantly affect new car sales levels
for individual dealerships. In developing
this proposal, NHTSA considered the
bumper standard promulgated by the
International Standards Organization,
but found that standard to be
inappropriate for use in this country
since it does not adequately deal with
consumer cost saving considerations as
required by the Motor Vehicle
Information and.Cost Savings Act.

NHTSA has prepared an
EnvironmentalAssessment of the likely
environmental consequences of this
proposal. This Assessment has been
placed m the public rulemaking docket
for this notice. Based on this
Assessment, the agency has concluded
that this action will not have a
significant effect on the human
environment and that, for this reason, an
Environmental Impact Statement will
not be prepared for this action.

PART 581-BUMPER STANDARD
In consideration of the foregoing,

NHTSA proposes that 49 CFR Part 581
be amended as follows:

Alternative IA
1. Section 581.5(a) would be revised to

read:
"(a) Each vehicle shall meet the

damage criteria of §§ 581.5(c)(1) through
581.5(c)(7) and §§ 581.5(c)(9) through
581.5(c)(11) when impacted by a
pendulum-type test device in
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 3.0 m.p.h.
for the front bumper and 1.5 m.p.h. for
the rear bumper, and when impacted by
a pendulum-type test device in
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 3.0 m.p.h,
for the front bumper and 1.5 m.p.h. for
the rear bumper, and when impacted by
a pendulum-type test device in
accordance with the procedures of
§ 581.7(a) at 5.0 m.p.h. for the front
bumper, and 2.5 m.p.h. for the rear
bumper, followed by impacts into a
fixed collision barrier that is
perpendicular to'the line of travel of the
vehicle, while traveling longitudinally'
forward at 5.0 m.p.h., then longitudinally
rearward at 2.5 m.p.h., under the
conditions of § 581.6.

2. Section 581.5(b) would be removed
and reserved.

3. Section 581.5(c)(8) would be
removed and reserved.

4. Section 581.5(c)(9) would b6
amended by substitution of the viord
"There" in place of the words "Except

- as provided in § 581.5(c)(8), there"

5. Section 581.5(c)(10) would be
amended by substitution of the word
"The" in place of the words "For
vehicles manufactured on or after
September 1, 1979, the"

Alternative IB
1. Section 581.5(a) would be revised to

read:
(a) Each vehicle shall meet the

damage criteria of §§ 581.5(c)(1) through
581.5(c) (9) when, impacted by a
pendulum-type test device in-
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 3.0 m.p.h.
for the front bumper and 1.5 m.p.h; for
the rear bumper, and when impacted by
a pendulum-type test device in
accordance with the procedures of
§ 581.7(a) at 5.0 m.p.h. for the front
bumper and 2.5 m.p.h. for the rear
bumper, followed by impacts into a
fixed colliion barribr that is
perpendicular to the line of travel of the
vehicle, while traveling longitudinally
forward at 5.0 m.p.h., then longitudinally
rearward at 2.5 m.p.h., under the
conditions of § 581.6.

2. Section 581.5(b) would be removed
and reserved.

3. Section 581.5(c)(8) would be
amended by substitution of the word
"The" in place of the words "For
vehicles-manufactured from September
1, 1978 to August 31, 1979, the"

4. Section 581.5(c)(10) and 581.5(c)(11)
would be removed and reserved.

Alternative HA
1. Section 581.5(a) would be revised to

read:
"(a) Each vehicle shall meet the

damage criteria, of § § 58175(c)(1) through
581.5(c)(7) and §§ 581.5(c)(9) through
581.5(c)(11) when impacted on the front
bumper by a pendulum-type device in
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 3.0 m.p.h.,
and when impacted on the front bumper
by a pendulum-type test device in
accordance with the procedures of
§ 581.7(a) at 5.0 m.p.h., followed by an
impact into a fixed collision barrier that,
is perpendicular to the line of travel of
the vehicle, while traveling
longitudinally forward, under the
conditions § 581.6, at 5.0 m.p.h."

2. Section 581.5(b) would be revised to
read:

"(b) Each vehicle shall mebt the
damage criteria of § 581.7(c)(7) when
impacted on the rear bumper by a
pendulum-type test device in
accordance with the proceduresof
§ § 581.7(a) and 581.7(b) under the

conditions of § 581.6, at an impact speed
of 1.5 m.p.h."

3. Section 581:5(c)(8) would be
removed and reserved.

4. Section 581.5(c)(9) would be
amended by substitution of the word
"There" in place of the words "Except
as provided in § 581.5(c)(8), there".

5. Section 581.5(c)(10) would be
amended b , substitution of the word

<'The" in place of the words "For
vehicles manufactured on or after
September 1, 1979, the".

Alternative IIB

1. Section 581.5(a) would be revised to
read:

"(a) Each vehicle shall meet the
damage criteria of §§ 581.5(c)(1) through
581.5(c)(9) when impacted on the front
bumper by a pendulum-type device In
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 3.0 m.p,h,,
and when impacted on the front bumper
by a.pendulum-type test device in
accordance with the procedures of
§ 581.7(a) at 5.0 m.p.h., followed by an
impact into a fixed collision barrier that
is perpendicular to the line of travel of
the vehicle, while traveling
longitudinally forward, under the

,conditions of § 581.6, at 5.0 m.p.h."
2. Section 581.5(b) would be revised to

read:

"(b) Each vehicle shall meet the
damage criteria of § 581,5(c)(7) when
impacted on the rear bumper by a
pendulum-type test device in
accordance with the procedures of
§§ 581.7(a) and 581,7(b) under the
conditions of §'581.6, at an impact speed.
of 1.5 m.p.h."

3. Section 581.5(c)(8) would be
amended by substitution of the word
"The" in place of the words "For
vehicles manufactured from September
1, 1978 to August 31 1979, the".

4. Sections 581.5(c)(10) and 581.5(c)(11)
would be removed and reserved.

Alternative liA
1. Section 581.5(a) would be revised to

read: ,'
"(a) Each vehicle shall meet the

damage criteria of §§ 581.9(c)(1) through
581.5(c)(7) and §§ 581.5(c)(9) through
581.5(c)(11) when impacted by a
pendulum-type test device in
accordance with the procedures of
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 1.5 m.p.h.,
and when impacted by a pendulum-type
test device in accordance with the
procedures of § 581.7(a) at 2.5 m.ph.,
followed by an impact into a fixed
collision barrier that is perpendicular to
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the line of travel of the vehicle, wl
traveling longitudinally forward, t
longitudinally rearward, under the
conditions of § 581.6, at 2.5 m.p.h.'

2. Section 581.5(b) would be reir
and reserved.

3. Section 581.5(c)(8) would be
removed and reserved.

4. Section 581.5(c)(9) would be
amended by substitution of the w(
"There" in place of the ords "Ex
as provided in § 581.5(c)(8), there"

5. Section 581.5(c)(10) would be
amended by substitution of the w(
"The" in place of the words "For
vehicles manufactured on or after
September 1,1979, the"

Alternative IJIB
1. Section 581.5(a) would bd revi

read:
"(a) Each vehicle shall meet the

damage criteria of §§ 581.5(c)(1), ti
581.5(c)(9) -when impacted by a
pendulum-type test device m
accordance with the procedures ol
§ 581.7(b) under the conditions of
§ 581.6, at an inpact speed of 1.5 n
and when impacted by a pendulun
test device in accordance with the
procedures of § 581.7(a) at 2.5 m.p.
followed by an impact into a fixed
collision barrier thafis perpendicu
the line of travel of the vehicle, w]
traveling longitudinally forward,, t
-longitudinally rearward, under the
conditions of § 581.6, at 2.5 m.p.h."

2. Section 581.5(b) would be rem
and reserved.

3. Section 581.5(c)(8) would be
amended by substitution of the wc
"The" in place of the words "For
vehicles manufactured from Septe]
1, 1978 to August 31, 1979, the"

4. Sections 581.5(c)(10) and 581.5
would be removed and reserved.
Alternative IVA

1. Section 581.5(a) would be revi
read:

"(a) Each vehicle shall meet the
damage criteria of §§ 581.5(c)(1) ti
581.5(c)(7) and §§ 581.5(c)(9) throg
581.5(c)(11) when impacted on the
bumper by a pendulum-type test d
in accordance with the procedures
§ 581.7(b) under the conditions of
§ 581.6, at an impact speed of 1.5 n
and when impacted on the front bi
by a pendulum-type test device in
accordance with the procedures ol
§ 581.7(a) at 2.5 m.p.h., followed bI
impact into a fixed collision barrie
is perpendicular to the line of travi
the vehicle, while traveling
longitudinally forward, under the
conditions of § 581.6, at 2.5 m.p.h."

ifle 2. Section 581.5(b) would be revised to
hen read-

* .t * * *

"(b) Each vehicle shall meet the
Loved damage criteria of § 581.5(c)(7) when

impacted on the rear bumper by a
pendulum-type test device in
accordance with the procedures of
§§ 581.7(a) and 581.7(b) under the

)rd conditions of" § 581.6, at an impact speed
cept of 1.5 m.p.h."

3. Section 581.5(c)(8) would be
removed and reserved.

)rd 4. Section 581.5(c)(9) would be
amended by substitution of the word
"There" in place of the words "Except
as provided in § 581.5(c)(8), there"

5. Section 581.5(c)(10) would be
amended by substitution of the word

sed to "The" in place of the words "For
vehicles manufactured on or after
September 1,1979, the"

Lrough Alternative IVB
1. Section 581.5(a) would be revised to

read:
"(a) Each vehicle shall meet the

damage criteria of §§ 581.5(c)(1) throughn.p.h., 581.5(c)(9) when impacted on the front
n-type bumper by a pendulum-type test device

in accordance with the procedures of
h., § 581.7(b) under the conditions oflJar to § 581.6, at an impact speed of 1.5 m.p.h.,
lar t and when impacted on the front bumperiei by a pendulum-type test device inhen accordance with the procedures of

§ 581.7(a) at 2.5 m.p.h., followed by an
impact into a fixed collision bamer that

.oved is perpendicular to the line of travel of
the vehicle, while traveling
lorngitudinally forward, under the

ird conditions of § 581.6, at 2.5 m.p.h."
2. Section 581.5(b) would be revised to

mber read:

;(c)(11) "(b) Each vehicle shall meet the
damage criteha of § 581.5(c) (7) when
impacted on the rear bumper by a
pendulum-type test device in

sed to accordance with the procedures of
§§ 581.7(a) and 581.7(b) under the
conditions of § 581.6, at an Impact speed

irough of 1.5 m.p.h."
gh 3. Section 581.5(c)(8) would be
front amended by substitution of the word
evice 'The" in place of the words "For
of vehicles manufactured from September

1, 1978 to August 31,1979, the"
i.p.h., 4. Section 581.5(c)(10) and 581.5(c)(11)
imper would be removed and reserved.

- Alternative V
r an 1. Section 581.4 would be amended by
r that removal of the second sentence thereof.
al of 2. Section 581.5(a) would be revised to

read-
"(a) Each vehicle shall meet the

damage criteria of § 581.5(c)(7) when

impacted by a pendulum-type test
device in accordance with the
procedures of §§ 581.7(a) and 581:7(b)
under the conditions of § 581.6, at an
impact speed of 1.5 m.p.h."

3. Section 581.5(b), (c)(1) through
(c)(6), and (c](8) through (c)(11) would be
removed and reserved.

4. Section 581.6(c) would be removed
and reserved.

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must be limited not to
exceed 15 pages in length. Necessary
attachments may be appended to these
subimssions without regard to the 15-
page limit. This limitation is mtendedto
encourage commenters to-detail their
primary argument in a concise fashion.

Ifa commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. Any
claim of confidentiality must be
supported by a statement demonstrating
that the information falls within 5 U.S.C.
553(b)(4).and that disclosure of the
information is likely to result in
substantial competitive damage;
specifying the period during which the
information must be withheld to avoid
that damage; and showing that earlier
disclosure would result in that damage.
In addition, the commenter or, in the
case of a corporation, a responsible.
corporate offical authorized to speak for
the corporation must certify m writing
that each item for which confidential
treatment ip requested is in fact
confidential within the meaning of
section 552(b)(4) and that a diligent
search has been conducted by the
commenter or its employees to assure
that none of the specified items have
previously been disclosed or otherwise
become available to the public.

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date.
To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemaking
may proceed at any time after that date,
and comments received after the closing
date and too late for consideration in
regard to the action will be treated as
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suggestions for future rulemaking..
NHTSA will continue to file relevant
material as it becomes available in the
docket after the closing date, and it is
recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rulemaking docket should enclose, in the
envelope with their comments, a self
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

In accordance with Section 102(e)(1)
of the Cost Savings Act which requires
that interested persons be given an
opportunity to orally present their. views
on any rule amending a bumper
standard, a public meeting is hefeby
scheduled to discuss the alternatives
proposed by this notice.

Interested persons are invited to
attend the meeting and to present oral or
written comments. Persons making oral
comments are encouraged to submit
their comments in written form either at
the meeting or by mail to the docket. All -

written comments are subject to the
deadlines and page limitations noted.
above.

Persons who desire to make an oral
statement should contact Mr. Steven
Zaidman, Office of Automotive Ratings,
at the address and phone number stated
above so that time Jimitations, if
necessary, and the need for any special
equipment, such as projectors, can be
discussed and final arrangements can be
make. A general outline of each planned
oral presentation should also be
submitted to Mr. Zaidman. A schedule
of the, persons making oral presentations
at the meeting will be available on the
date of the meeting. "

Persons whose presentations include
slides, motion pictures, or any other
visual aids should plan to submit copies
of them for the record at the meeting.
Persons making oral presentations are
requested but not required to submit 25
written copies of the full text of their
presentation to Mr. Zaidman not later
than the beginning of the meeting.

No opportunity will be affprded for
persons to question otherparticipants.
However, the presiding officials reserve

the right to ask questions of all persons
making presentations,

A transcript of the meeting will be
made and will be abailable for
examination, along with any written
comments submitted, in the NHTSA
Docket Section, as soon as possible
after the meeting. The date of the public
meeting will be announced ii the near
future by publication in the Federal
Register. The time and location of the
meeting will be announced in a
subsequent notice in the Federal
Register.

The principal author of this notice Is
Richard J. Hipolit of the Office of the
Chief Counsel.
(Sec. 102, Pub. L 92-513, 80 Stat. 047 (15
U.S.C. 1912; Secs.403,119, Pub. L 89-503, 00
Stat. 718 (15 U.S.C.11392, 1407); delegations of
authority of 49 CFR 1.50 and 501.8)
-Issued on: September 25, 1981.

Michael M. Finkelstein, a
Associate Admiustratorforlulemaking.
iFR Doc. 81-28437 Filed 9-28-f: 9:O ami

BILLNG CODE 4910-59-M
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Notices Fedeml Regater

Vous6.Oct No. 19 8

, Thursday. October 1. 1981

'This section of the FEDERAL REGISTER
contains "documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organrization and functions are examples
of documents appeanring in this section.

ACTION

Privacy Act of 1974; Notice of New
System of Records

AGENCY.-ACTION.

ACTION: Notification of Privacy Act
System of Records.

SUMMARY: The Peace Corps proposes
the establishment-of a file system that
will be comprised of members of the
general publicwho by means of their
professional positions/affiliations would
be willing to refer prospective
candidates m needed skill and/or
emphasis areas for volunteer service.
DATES: Comments must be received on
or before November 2,1981. This system
will become effective on November 30,
1981 unless ACTION publishes notice to
the contrary.
ADDRESS: ACTION, P-307, 806
Connecticut Avenue, N.W., Washington,
D.C. 20525.
FOR FURTHER INFORMATION CONTACT.
Noel McCaman, 202-254-7520.
SUPPLEMENTARY INFORMATION: The

individuals in the system would be
contracted by mail only one to four
times annually in order to inform them
of the seasonal recruitment needs of the
Peace Corps mitheir particular skill and/
or emphasis area. The mailings will also
highlight the techmcal or programmatic
accomplishments of the Peace Corps
which wouldbe of interest.

SYSTEM NAME:

Peace Corps Volunteer Recruitment
Resource File.

SYSTEM LOCATION: -

ACTION, Office of Recruitnient and
Communications, 806 Connecticut
Avenue, N.W., Washmgton, D.C. 20525.

CATEGORIES OF INDIVIDUALS COVERED 'BY THE
SYSTEM: I

Persons who by means of their,
professional affiliations would be

willing to refer prospective candidates
to apply for Peace Corps service.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual records containing the
following information about the
particular individual: name, current
business or home address, skill
identifier, university or professional
identifier, former volunteer identifier;
special designations (i.e.. senior citizens ,
organizations, skilled trades
organizations).

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

The Peace Corps Act, as amended (22
U.S.C. 2501, et seq.).

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Data maintained in this file will be
used by:

1. ACTION/Peace Corps staff to
involve members of the general public in
an informal recruitment referral process.

2. In circumstances set forth in the
following agency routine uses under
numbers 5, 8, 9 and 10 as published in
the Federal Regiter, Volume 44, at
pages 55940-41 on Septeniber 26.1979:

5. A record may be disclosed as a
routine use to a Member of Congress
submitting a request involving an
individual who is a constituent of such
member who has requested assistance
from the member with respect to the
subject matter of the record.

8. Information in any system may be
used as a data source, for management
information, for the production of
summary descriptive statistics and
analytical studies in support of the
function for which the records are
collected and maintained, or for related
personnel management functions or
manpower studies. Information may
also be disclosed to respond to general
requests for statistical information
(without personal identification of
individuals) under the Freedom of
Information Act or the Privacy Act or to
locate specific individuals for personnel
research or other personnel
management functions,

9. Information in any system of
records may be disclosed to a
Congressional office, in response to an
inquiry from any such.office made at the
request of the individual to whom the
record pertains.

10. A record from any system of
records maybe disclosed as a routine
use to the National Archives and
Records Service. General Services
Administration in records management
inspections conducted under authority
of 44 U.S.C. 2904 and 2906.

A periodic mailing will be sent to
persons in this file in an effort to
maintain a level of awareness of Peace
Corps program needs in particular skill
and/or emphasis areas.

POLCIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

These computer files shall be stored in
disc packs. or tape with tape backup. All
files will be maintained and filed in
rooms or cabinets with manipulation
proof combination locks when not in
immediate use.

RETRIFVABSIUTY:

Files are retrievable through name.

SAFEGUARDS:

Records in the system are available
only to appropriate officials of -
ACTION/Peace Corps with the need for
access to such records for the
performance of their duties.

RETENTION AND DISPOSAL:

Records in this system shall be
maintained only for so long as
necessary to carry out the recruitment
functions for which they were collected.
They shall then be destroyed. Records
will be-removed immediately upon
request of the individuals.

SYSTEM MANAGER AND ADDRESS:.

Terry Landolt, Director,
Commuications Division, Office of
Recruitment and Communications.
ACTION. 806 Confiecticut Avenue.
N.W., Washington. D.C. 20525.

NOTIFICATION PROCEDURE:

Individuals wishing to see information
in their records should provide their
name, any former name, current
business and/or home address,
university and/or professional
affiliations, dates and type of record.
Individuals should address their
mnquires to: Director, Administrative
Services Division, Office of
Administration and Finance, ACTION,
806 Connecticut Avenue, N.W.
Washington, D.C. 20525. All inquiries
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should have "Privacy Act Request"
noted on the envelope.

RECORD ACCESS PROCEDURES:

Individuals wishing to inquire if this
system of records contains information
about them should provide their name,
any former name, current business and/
or home address, university and/or
professional affiliations, dates and type
of record. Individuals should address
their inquiries to: Director,
Administrative Services Division, Office
of Administration and Finance,
ACTION, 806 Connecticut Avenue,
N.W., Washington, D.C. 20525. All
inquiries should have "Privacy Act
Request" noted on the envelope.

CONTESTING RECORD PROCEDURES:

Individuals wishing to contest/correct
information in their records should
provide their name, any former name,
current business and/or home address,
university and/or professional
affiliations, dates and type of record.
Individuals should address their
inquiries to: Director, Administrative
Services Division, Office of
Administration and Finance, ACTION,
806 Connecticut Avenue, N.W.,
Washington, D.C. 20525. All inquiries
should have "Privacy Act Request"
noted on the envelope.

RECORD SOURCE CATEGORIES:

Information will be obtained from the
individual or persons dealing with
ACTION/Peace Corps programs.

This Notice Is issued in Washington, D.C.
on September 23, 1981.
Winifred A. Pizzano,
Deputy Director, ACTION.

Loret Miller Ruppe,
Director, Peace Corps.
[FR Dor. 81-2803 Filed 9-30-ai: 8:45 emI
BILLING CODE 6050-01-M

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Programmatic Agreement Regarding
In-Lieu Exchange of Lands the Bureau
of Land Management, Department of
the Interior, and the State of California

AGENCY: Advisory Council on Historic
Preservation.
ACTION: Notice.

SUMMARY: The Ad,.'lsory Council on
Historic Preservation proposes to
execute a Programmatic Memorandum
of Agreement pursuant to § 800.8 of the
regulations for the "Protection of
Historic and Cultural Properties" (36
CFR Part 800) with the U.S. Department-
of the Interior, Bureau of Land

Management, and the California State
Historic Preservation Officers. This
Agreement will establish a system for
identifying and avoiding or mitigating
adverse effects on historic properties
that would otherwise result from the
Bureau's proposed exchange-of land
with the State of California as partof its
"in lieu" selection program. Under this
program, the State will select
manageable land areas now held by the
Bureau in lieu of certain specified
parcels set aside for the State by the
Federal Government when the former
was created.
COMMENTS DUE: November 2, 1981.
ADDRESS: Comments should be
addressed to Executive Director,
Advisory Council on Historic
Preservation, 44 Union Blvd., Suite 616,
Lakewood, Colorado 80228.

-FOR FURTHER INFORMATIONCONTACT.
Mr. Louis S. Wall, Chief, Western
Division of Project Review, Advisory
Council on Historic Preservation, 44
Umon Blvd., Suite 616, Lakewood,
Colorado 70228, (303-234-4946).
SUPPLEMENTARY INFORMATION: This
notice of the proposed agreement invites
comments from interested parties.
Copies of the proposed agreement are
available from the Council.

Dated: September 25, 1981.
Robert R. Garvey, Jr.,
Executive Director.
[FR Doc. 81-28622 Filed 9-30-81: &45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Office of the Secretary

Section 22 Import Fees; Determination
of Quarterly Import Fees On Sugar

AGENCY: Office of the Secretary, USDA.
ACTION: Notice.

SUMMARY: Headnote 4(c) of Part 3 of the
Appendix to the Tariff Schedules of the
United States (TSUS) requires the
Secretary of Agriculture to determine on
a quarterly basis the amount of the fees
which shall be imposed on imports of
raw and refined sugar (TSUS items
956.05, 956.15, and 957.15) under the
authority of Section 22 of the Agriculture
Adjustment Act of 1933, as amended.
This notice announces those
determinations for the fourth calendar
quater of 1981.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT:
William F Doering, Foreign Agricultural
Service, Department of Agriculture, "
Washington, D.C. 20250 (202--447-6723).

SUPPLEMENTARY INFORMATION: By
Presidential Proclamation No. 4631,
dated December 28, 1978, Headnote 4 of
Part 3 of the TSUS was amended to
provide that quarterly adjusted fees
shall be imposed on imports of raw and
refined sugar (TSUS items 956.05, 950.15,
and 957.15): Paragraph (c)(ii) of
Headnote 4 provides that the quarterly
adjusted fee for item 956.15 shall be the
amount by which the average of the
daily spot (world) price quotations for
raw sugar for the 20 consecutive market
days immediately preceding the 20th
day of the month preceding the calendar
quarter during which the fee shall be
applicable (as reported by the New York
Coffee and Sugar Exchange or, if such
quotations are not being reported, by the
International Sugar Organization),
expressed in United States.cents per
pound, Caribbean ports, in bulk,
adjusted to a United States delivered
basis by adding the applicable duty and
0.90 cents per pound to cover attributed
costs for freight, insurance, stevedoring,
financing, weighing and sampling, is less
than 15.0 cents per pound. However,
whenever the average of the daily spot
price quotations for 10 consecutive
market days within any calendar
quarter, adjusted to a United States
delivered basis, plus the fee then in
effect: (1) Exceeds 16.0 cents, the fee
then in effect shall be decreased by one
cent; or (2) is less than 14,0 cents, the fee
then in effect shall be increased by one
cent. The fee, in any event, may not be
greater than 50 per centum of the
average of such daily spot price
quotations. Paragraph (c)(i) further
provides that the quarterly adjusted fee
for items 956.05 and 957.15 shall be the
amount of the fee for item 956.15 plus .52
cents per pound.

The average of the daily spot (world)
price quotations for raw sugar for the
applicable period prior to the fourth
calendar quarter of 1981 has been
calculated to be 11.944 cents per pound.
This results in a fee of 1.531 cents per
pound for item 956.15, the amount by
which the sum of the 11.944 cents
average spot price +0,625 cents duty
+.90 cents attributed costs is less than
15.0 cents. Accordingly, the fee for Items
956.05 and 957.15 for the fourth calendar
quarter of 1981 is 2.051 cents per pound,

Headnote 4(c) requires the Secretary
of Agriculture to determine and
announce the amount of the quarterly
fees no later than the 25th day of the
month preceding the calendar quarter
during which the fees shall be
applicable. The Secretary is also
required to certify the amounts of such
fees to the Secretary of the Treasury and
file notice thereof with the Federal
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Register prior to the beginning of the
calendar quarter during which the fees
shall be applicable. This notice is
therefore being issued in order to
comply with the requirements of
Headnote 4(c).-

Notice

Notice is hereby given that, m
accordance with the requirements of
Headnote 4(c) of Part 3 ofthe Appendix.
to the Tariff Schedules of the United
States, ifis determined that the
quarterly adjusted fees for raw and
refined sugar (TSUS items 956.05, 956.15,
and 957.15) for the fourth calendar
quarter-of 1981 shall be as follows:

item Fee (cents
Itei peb.)

956.05 2.051
956.15 1.531

957.15 2.051

The amounts of such fees have been
certified to the Secretary of the Treasury
in accordance with paragraph (c)(iii) of
Headnote 4.

Signed at Washington, D.C. on September
28,1981.

John R. Block,
Secretary of Agriculture.
IFR Doc. 81-28638 Filed 9-30-i; 845 am]
BILUNG CODE 3410-10-U

Meat Import Limitations; Fourth
Quarterly Estimate

Public Law 88-482, approved August
22,1964, as amended by the Meat Import
Act of 1979 (hereinafter referred to as
the "Act"), provides for limiting the
quantity of fresh, chilled, or frozen meat
of cattle, sheep except Iambs, and goats
(TSUS 106.10,106.22, and,106.25), and
certain prepared or preserved beef and
veal-products (TSUS 107.55,107.61, and
107.62), which may be imported into the
United States re'any calendar year. Such
limitations are to be imposed when it is.
estimated by the Secretary of
Agriculture that imports of articles
provided for in TSUS 106.10,106.22,
106.25,107.55 and 107-62 (hereinafter
referred to -as "meat articles"), in the
absence of-limitations under the Act
during such calendar year, would equal
or exceed 110 percent of the estimated
quantity of meat articles prescribed by
Section 2(c) of the Act
- As published on November 26,1980
(45 FR 78740), the estimated aggregate
quantity of meat articles prescribed by
Section 2(c) of the Act during the
calendar year 1981 is 1,315 million
pounds.

-In accordance with the requirements
of the Act, the fourth quarterly estimate

for 1981 of the aggregate quantity of
meat articles which would, in the
absence of limitations under the Act, be
imported during calendar year 1981 is
1,235 million pounds.

Done at Washington. D.C. this,28th day of
September1981.
John.R. Block,
Secretary.
[FR Doc. 81-258 Fided 9-29-8. 10:37 am]
BILLNG CODE 3410-10-M

Soil Conservation Service

Camp Grafton Recreation Area RC&D
Measure, N. Dak.; No Significant,
Environmental Impact

AGENCY: Soil Conservation Service,
USDA.
ACTION: Notice of a finding of no
significant impact

FOR FURTHER INFORMATION CONTACT:
Mr. J. Michael Nethery, State
Conservationist Soil Conservation
Service, P.O. Box 1458, Bismarck. North
Dakota 58502, telephone 701-255-4011.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Gmdelines (7 CFR Part 650); the Soil
.Conservation Service. U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Camp Grafton
Recreation Area RC&D Measure,
Ramsey County, North Dakota.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. J. Michael Nethery, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for the
installation of earthfill for boat ramps 60
x 110 feet, three concrete log boat
ramps, 2,000 feet of gravel access roads,
five gravel units for handicapped
parking, 50 gravel units for regular
parking, 100 units of unimproved
overflow parking, two 40 foot divider
boat docks, two 100 foot tieup docks,
2400 feet of control fence to enclose
area, two vaulted comfortstations, one
entrance or control building, and five
entrance or control signs. Future plans
include a day use picnicking and
playground area, picnic shelters and
tables, playground equipment, comfort
stations, parking plus access roads, and
control fencing.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and my be
reviewed by contacting Mr.J. Michael
Nethery. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until November 2,1981.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable.)

Dated: September 18, 1981.
David G. Unger,
Associate Chief. Soil Conservab'on Serice.
[FR Dcc. M-n=MsFied 9-0-8:8.5aimt
BILING CODE 3410-1"-U

Eminence School Land Drainage RC&D
Measure, Indiana; No Significant
Environmental Impact
AGENC. Soil Conservation Service, .
USDA.
ACTION: Notice of a finding of no
significant impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert L Eddleman. State
Conservationist. Soil Conservation
Service, 5610 Crawfordsville Road,
Indianapolis, Indiana 46224. telephone
317-260-6515.
NOTICE: Pursuant to Section 102(2(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Eminence School
Land Drainage RC&D Measure, Morgan
County, Indiana.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Robert L. Eddleman, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
drainage treatment on the Eminence
School property. The pldned,
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improvement includes the placement of
30 feet of 72-inch CMP, 2 side inlet pipes,
3 tile outlet pipes, 1,500 feet of 5-inch
tile, and 900 feet of open ditch, and will
need 900 cubic yards of fill next to the
road. Approximately 1.5 acres of
seeding, mulching, and fertilizing will be
done after construction is completed.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment'are on file and may be
reviewed by contacting Mr. Robert L.
Eddleman. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until November 2, 1981.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable.)

Dated: September 18, 1981.
David G. Unger,
Associate Chief, Soil Conservation Service.
[FR Do. 81-28527 Filed 9-30-81:8:45 am]

BILLING CODE 3410-16-M

Jennings County Fairgrounds Land
Draingage RC&D Measure, Indiana; No
Significant Environmental Impact

AGENCY: Soil Conservation Service,
USDA.
ACTION: Notice of a Finding of No
significant impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert L. Eddleman, State
Conservationist, Soil Conservation
Service, 5601 Crawfordsville Road,
Indianapolis, Indiana 46224, telephone
317-269-5615.
NOTICE: Pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice' that an
environmental impact statement is not
being prepared for the Jennings County

Fairgrounds Land Drainage RC&D
Measure, Jennings County, Indiana.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr.Robert L. gddleman, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for land
drainage. The planned works of
improvement include the construction of
4,700"feet of:surface drainage, 1,360 feet,
of subsurface drainage, six water
control structures, one grade
stabilization structure, and 24 acres of'
seeding and mulching.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
development during theenvironmental
assessment are on file and may be
reviewed by contacting Mr. Robert L.
Eddleman. The FNSI has been sent to
various Federal, State, andlocal
agencies and interested parties. A
limited number of copies of the FNSI are
available tofl single copy requests at
the above address.

Implementation of the proposal will
not be initiated until November 2,1981.
(Catalog df Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Developmenta Program. Office of
Mangemeritand Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable.)

*Dated: September 18, 1981.
David G. Unger,
Associate Chief Soil Conservation Service.
[FR Doc. 81-28525 Filed 5-30-81; &45 am]

BILLING CODE 3410-16-M

South Branch of Cattaraugus Creek
RC&D Measure, New York; No
Significant Environmental Impact

AGENCY: Soil Conservation Service,
USDA.
ACTION: Notice of a finding of h
significant impact.

FOR FURTHER INFORMATION CONTACT.
Mr. Paul A. Dodd, State Conservationist,
Soil Conservation Service, 1t00 South

Clinton Street, Syracuse, New York
13260, telephone 315-423-5512,

Notice.- Pursuant to Section
102(2)(C) of the National Environmental
Policy Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
South Branch Cattaraugus Creek RC&D
Measure, Cattaraugus County, New
York.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Paul A. Dodd, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan to
maximize the installation of agricultural
waste management practices and
conservation tillage on farms located In
the South Branch of Cattaraugus Creek
Watershed, Cattaraugus County, New
York. The planned project In~ludes
installing waste management practices
on 40 individual farms and installing
2,500 acres of conservation tillage.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
ProteCtion Agency. The basic data
developed during the.environmental
assessment are on file and may be
reviewed by contacting Mr. Paul A.
Dodd. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until November 2, 1981.
(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program, Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable.)

Dated: September-18, 1981.
David G. Unger,
Associate Chief, 'Soil Conservation Service,
[FR Doc. 81-28524 Filed 9-30-81:8 4 am]

BILLING CODE 3410-16-M

CIVIL AERONAUTICS BOARD

Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits; Applications

In the matter of Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits filed
under Subpart Q of the Board's Procedural Regulations (see, 14 CFR 302.1701 et. seq.); week ended September 18, 1981.
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Subpart Q Applications
The due date'for answers, conforming applications, or motions to modify scope are set forth below for each application.

Following the answer period the Board may process the application by expedited procedures. Such procedures may consist of
the adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings.

Date fted - Docket No. Dom-5o'n

SepL 14. 1981 40019 Challenge Air Transport Inc.. P.O. Box 52-2933. MWai Florida 33152.
- Application of Challenge Ai Transport Inc, pursuant to 401 of the Act and Subpart 0 of t Bcards Procedral Reguladans requests an amenxment of its

certificate of public convenience and necessity so as to engrgo In forein charter IrsporW n of prope t and mait as fokws:
-Between any point In any state of the United States, the Distri of Colwnbai or ay U.S. twriy or possessic. and- (a) any pint in Sout America:

(b) any point in Aurstratasia. Indonesia wa Asia as far west as borgltzf To'0 east vt a Iranspsei~c roudig anid
.(c) any pont m Greenland. Icelandt the Azores. Europe. Afrca and As a as far east as (" Including L6a

- Conforming Applcations. ntons to moilfy scope. and Answers may be lied by October 13. 1981.
Sept. 15. 1981 . 40023 Arona Pacific, Inc. d/bta/ Arizona Pacific Airtne. 1500 E. Tropie Las VeSM Nevada 8310.

Application of Arizona Pacific. Inc. dlb/aI Artzomna Pacific Ah&4 pursuant to Section 401 and SLt 0 of the Scard Procedural regulaons requests the
mssuance of a certificate of public convenienc and icessity autit iorng It to engag in ai transporaio of persona property and mail as foiows:

Between the terninai point of Albuque qu. New M o We neinedt porits of Flagstaff and Phoenix Arlzo. Carlsbad. Lake Taho. Long Beacd.
Los Angeles. Ontario. San Diego and Santa Barbara. Cai~fornia. Durango. Ceicrado. FIL Laufderd am ~l and Orlando, FWorda San Anfonio. Tenas arid
the terminal po=nt Tampa. Florida.

, Conforming Applications, mtions to mofy scope and Answers may be ifd by October 15. 181.
Sept 16.1981 40035 Challenge A Transport. Ic., P.O. Box 52-2933. Miami. Florida 33152.

Application of Challenge Air Transport Inc. pursuant to Section 401 of the Act and Subpart 0 of the Sour's Procedural Regulations requests a certiffcate of
public convenience and necessity issued pursuant to Section 401 so as to eatuton It to eng3e In Sdched foreign ar fransportalion of property and
malt on a permissve basis as follows:

Between a point or'points In the United States. and a pont or poInts In Arger& raizX Cotlombia.th DorAsn Repulgle Peru and Venezuela.
Answers may be Ied by September 30. 1981.

Phyllis T. Kaylor,
Secretary.
IFR Doc. 81-28215 Fled 9-30-M1: &.45 ami
BILLING CODE 6320-01-M

CIVIL RIGHTS COMMISSION

Maine Advisory Committee; Agenda
and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Maine Advisory
Committee to the Commission will
convene at'7:00 p.m. and will end at 9:30
p.m., on October 29,1981, at the Maine
Teacher's Association, 35 Community
Drive, Augusta ME 04330. The purpose
of this meeting is to make long range
plans; review the draft of the annual
report on 1981; and review responses to
both the spousal assualt report and
forum, and to the bilingual education
statement.

Persons desiring additional
information or planning a presentation
to the Committee, should contact the
Acting Chairperson, Ms. Lois Reckitt, 38
Myrtle Ave., 90SO. Portland, Maine
04106, 207/799-8744, or the New'England
Regional Office, 55 Summer Street, 8th
Floor, Boston, MA 02110, 617/233-4671.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Wasjungton, DC, September 25,
1981.

John I. Binkley,
Advisory Committee Management Officer.

[FR Doc. 81-28474 Filed 9-30-8: 845 amI
BILLING CODE 6335-01-U

Maine Advisory Committee; Agenda
and Notice of Opep Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the Commission on Civil Rights, that a
meeting of the Maine Advisory
Committee to the Commission will
convene at 10:00 a.m. and will end at
12:00 noon, on October17, 1981, at the

- Downtown Holiday Inn, 88 Spring
Street, Portland Maine, 04111. The
purpose of tus meeting is to have a brief
report and recommendations on the
spousal assault statute issued by the
Maine Advisory Committee. Justice
system representatives and other guests
will make statements and respond to the
report m forum format

Persons, desiring additional
information or planning a presentation
to the Committee, should contact the
Acting Chairperson, Ms. Lois Reckitt, 38
Myftle Ave., 90 SO. Portland, Maine
04106. 207/799-8744, or the New England
Regional Office, 55 Summer Street, 8th
Floor, Boston; MA 02110, 617/223-4671.

The meeting will be conducted "
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., September 24,
1981.

John L Binkley,
Advisory Committee Monogement Officer.
lIl Doc. M8-275 Filed 9-30-4n: U5 am)
BILLING CODE 6335-01-1

DEPARTMENT OF COMMERCE

International Trade Administration
Applications for Duty-Free Entry of
Scientific Articles

The following are notices of the
receipt of applications for duty-free
entry of scientific articles pursuant to
Section 6(c) of the Educational, -
Scientific and Cultural Materials
Importation Act of 1966 (Pub. L 89-651;
80 Stat. 897). Ifiterested persons may
present their views with respect to the
question of whether an instrument or
apparatus of equivalent scientific value
for the purposes for which the article is
intended to be used is being
manufactured in the United States. Such
comments must be filed in triplicate
with the Director, Statutory Import
Programs Staff, U.S. Department of
Commerce, Washington, D.C. 20230, on
or before October 20,1981.

Regulations (15 CFR 301.9) issued
under the cited Act prescribe the
requirements for comments.

A copy of each application is on file,
and may be examined between 8:30
A.M. and 5:00 P.M., Monday through
Friday, in Room 2119 of the Department
of Commerce Building. 14th and
Constitution Avenue, N.W., Washington,
D.C. 20230.

Docket No. 81-00349. Applicant:
University of Florida, Chemical
Engineering Department. 227 CHE.
Gainesville, FL 32611. Article: Vibrating
Densimeter, Model 03-D with

4027'7



48278FeeaReitrIVl46No19 ThrdyOcoe1,18 Nocs

Accessories, Manufacturer: Sodev,
Canada. Intended use of article: The
article is intended to be used to measure
the density of solutions being studied to
validate theory. These include salt
solutions, coal, oils, and mixtures of
petrochemicals. The experiment will be
conducted over the entire range of
temperature-for the apparatus and the
composition range from pure solvents to
saturation. The objective is to confirm
theoreticalconcepts concerning
behavior of the components in mixtures
and provide guidelines for development
of quantitative models to correlate and
predict this behavior in chemcial.
processes such as separations and
reactions. The article will only be used
for educational purposes in the research
courses for BSCHE, MS and Ph. D.
chemical engineers. Application
received by Commissioner of Customs:
August 21, 1981.

Docket No. 81-00350. Applicant:
Stanford University, 851 Welch Road,
Palo Alto, CA 94304. Article: Excimer
Laser, EMG 200 with Accessories.
Manufacturer: Lambda-Physik GMBH
and Co., West Germany. Intended use of
article: The article is intended to be
used to develop a coherent, tunable
source of vacuum ultraviolet (VUV)
photons. This tunable VUV laser source
is needed to study the quantum states of
,molecular hydrogen process: H. (HD)
[y"=O J"=O]+H{D)-.H (HD) [y" 0,
J"O] +H(D). The quantum states
(vibrational and rotational populations)
of the products will be probed via laser-
induced fluorescence resulting from the
absorption of VUV photons. Application
received by Comissioner of Customs:
August 21, 1981.

Docket No. 81-00351. Applicant:
National Eye Institute, National

.Institutes of Health, 9000 Rockville Pike,
Bethesda, M) 20205. Article: Electron
Microscope, Model JEM 100CX with
Accessories. Manufacturer- JEOL Ltd.,
Japan. Intended use of article: The
article is intended to be used in high
resolution biological studies of eye
tissues of normal and pathological
materials. In addition, freeze etch
replicas of lens cells will be studied.
These studies are essential for the
elucidation of the pathogenesis of
blinding diseases. Experiments to be
conducted will include a study on the
turn-over mechamsm of the
photoreceptor outer segment, a new
theory in visual physiology. The fate of
phagocytosed outer segment in the
pigment epithelium (PE) will be studied
in various conditions of the eye which
are experimented by alteration of the
environmental illumination, the
circadian cycle, toxic agents, vitamin A

and E situation, and immunoreactivity of
the PE cell, etc. Application received by
Commissioner of Customs: August 21,
1981.

Docket No. 81-00352. Applicant:
Northwestern University, 633 Clark
Street, Evanston, IL 60201. Article:
Electron Microscope,'Model JEM 100-
CX with Accessories. Manufacturer:
JEOL Ltd., Japan. Intended use of article:
The article is intended to be used to
study cells, tissues and macromolecular
structures in a variety of biological
systems.-Actual experiments and
materials will vary greatly, inasmuch as
the faculty of three departments in the
Section of Biological Sciences will be
utilizing the article. The article will also.
be used for individual instruction in
electron.microscopy provided by the
professional staff to graduate students
and post doctoral fellows in the courset:
Bio. Sci. C-65 Submicroscopic Cytology,
Bio. Sc. D-65 Techmques in
Submicroscopic Cytology, and Mater.
Sc. C-65 Electron Microscopy.
Application received by Commissioner
of Customs: August 21,1981.

Docket No. 81-00353. Applicant:
Massachusetts Institute of Technology,
77 Massachusetts Avenue, Cambridge,
MA 02139. Article: Electron Mic roscope,
Model JEM 200-CX with Accessories.
Manufacturer: JEOL Ltd., Japan.
Intended use of article: The article is
intended to be used for studies of steels,
nonferrous metals, ceramics, polymers,
combustion groducts, etc. Experiments
will consist of examination of thin foils
of materials for determination of one or
more of: crystal structure, faults in
crystal structure, presence of and size
and distribution of precipitates, size and
distribution of particles in finely divided
specimens, structure of gram
boundaries, etc. These investigations
will be conducted to relate the
microstructure with microscopic
properties to: (i) verify theoretical
models of the structure of materials, and
(ii) to provide empirical data concerning
the nicrostructure of materials of
commercial or research importance.
Application received by Commissioner
of Customs: August 21, 1981.

Docket-No. 81-00354. Applicant:
-University of Wisconsin, H4/540
Clinical Science Center, 600 Highland
Avenue Madison, WI 53792. Article:
Prototype Spectrophotometric
Instrument for Determinng 02
Dissociation. Manufacturer: Rheinisch-
Westfalische Technische, West
Germany. Intended use of article: The
article is intended to be used for studies
of whole blood, isolated red cells,
hemoglobin and other oxygen binding
pigments from man, vertebrates, and

invertebrates. The phenomena to be
studied will involve the position of the
oxyhemoglobin dissociation curve under
a variety of conditions. Application
received by Commissioner of Customs:
August 21, 1981.

Docket No. 81-00355. Applicant:
Georgia Institute of Technology,
Engineering Experiment Station, 225
North Avenue, N.W., Atlanta, Georgia
30332. Article: VKB2445T1 Extended
Interaction Oscillator. Manufacturer:
Varian/Canada Ltd., Canada. Intended
use of article: The article is intended to
be used for millimeter wave radar
measurements in radar research.
Application received by Commissioner
of Customs: August 21,1981.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)
Stanley P. Kramer,
Acting Director, Statutory Import Programs
Staff.
[FR Doc. 81-28481 Filed 9-3-1:. S am]
BILLING CODE 3510-25-M

Applications for Duty-Free Entry of
Scientific Articles

The following are notices of the
receipt of applications for duty-free
entry of scientific articles pursuant to
Section 6(c) of the Educational,
Scientific and Cultural Materials
Importation Act of 1966 (Public Law 89-
651; 80 Stat. 897). Interested persons
may present their views with respect to
the question of whether an instrument or
apparatus of equivalent scientific value
for the purposes for which the article Is
intended to be used is being
manufactured in the United States. Such
comments must be filed in triplicate
with the Director, Statutory Import
Programs Staff, U.S. Department of
Commerce, Washington, D.C. 20230, on
or before October 20, 1981.

Regulations (15 CFR 301.9) issued
under the cited Act prescribe the
requirements for comments.

A copy of each application Is on file,
and maybe examined between 8:30
A.M. and 5:00 P.M., Monday through
Friday, in Room 2119 of the Department
of Commerce Building,'14th and
Constitution Avenue, N.W., Washington,
D.C. 20230.

Docket No. 81-00356. Applicant:
Northwestern University/Medical
School, Department of Cell Biology and
Anatomy, 303 East Chicago Avenue,
Ward 7-315, Chicago, IL 60811, Article:
Electron Microscope, Model JEM 100S
with Accessories. Manufacturer: JEOL
Ltd., Japan. Intended use of article: The
article is intended to be used in studies
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of the molecular architecture of tissues,
cells and isolated molecules obtained as
part of the experimental data derived
from biomedical research projects.
Experiments will revolve around
determining ultrastructural alterations in
cells during different physiological
activities.The article will also be used
in the training of Ph. D. candidates,
postdoctorals, medical and dental
students in cell-biology and anatomy.
Application received by Commissioner
of Customs: August 21, 1981.

Docket No. 81-00357. Applicant: North
Carolina State Umversity, Raleigh,
North Carolina 27650.Article:Electron
MicroscopeModel EM 400-T with
Accessories. Manufacturer. Philips
Electronic Instrument Inc., The
Netherlands. Intended use of article: The
article will be used in studies of the
ultrastructure of various muscle cells in
normal and mutant cells. Included will
be:

(1) The structure of thick filaments
from both vertebrate and invertebrate
muscles will be examined with negative
staining and high resolution. shadowing
techniques, and

(2) The structure of-muscle cells in
thin sections will be compared in normal
and mutant muscles obtained from the
invertebrate C. elegans: In addition the
article will be used to tram the faculty,
staff, postdoctoral fellows, and graduate
students m lgh resolution electron
microscopy. Application received by
Commissioner of Customs: August 21,
1981.

Docket No. 81-00358. Applicant:
Brookhaven National Laboratory.
Upton, New York 11973. Article: Ultra
High Vacuum Sample Manipulator.
Manufacturer. VG Scientific, United
Kingdom. Intended use of article: The
article will be used to manipulate
sampJes of metal, semiconductor,
orgaac, and nonorgamc crystals; and
evaporated metal films into the National
Synchrotron light beam for
measurement. Application received by
Commissioner of Customs: August 21,
1981.

Docket No. 81-00359. Applicant:
University of Kentucky, Biochemistry
Department, University of Kentucky
Medical Center, Lexington, KY 40536.
Article: Nanosecond Fluorometer
System 2000 with Accessories.
Manufacturer: Photochemical Research
Associates, Canada. Intended use of
article: The article is intended to be
used to examine solutions of fluorescent
compounds, such as drug-DNA
complexes; fluorescent nucleotides in
mRNA, DNA, or proteins; DNA-bmding
proteins containing tryptophan or
tyrosme; europium or terbium ions
bound to nucleic acids; ammo,

sulfhydryl or sialic acid fluorescent
labels for membrane proteins; and
photexcited carbanions. The
experiments will include fluorescence
depolarization measurements of drug-
DNA complexes and the resulting data
analyzed according to the predicted
non-exponental decay law for the
emission anisotropy. Also the
interactions of cap-binding protein with
mRNA "cap" and of phage and bacterial
proteins with nucleic acids will be
studied by time-resolved fluorescence
techniques and the physical states of
fluorescent-labeled proteins in
erythrocyte membranes will be
investigated by nanosecond fluorometry.
It is intended to elucidate photochemical
and photophysical processes in
chemical and biological systems,
including DNA flexibility, protein-
nucleic acid interactions, alterations of
membrane proteins in disease, and
excited-state reactivity. Application
received by Commissioner of Customs:
August 21, 1981.

Docket No. 81-00360. Applicant:
Smithsonian Institution, U.S. National
Museum of Natural History,
Washington, D.C. 20560. Article:
Scanning Electron Microscope, Mark HA
with Accessories. Manufacturer:
Cambridge Instruments, Ltd., United
Kingdom. Intended use of article: The
article will be used to study specimens,
such as, dolphin teeth, mineral and rock
samples, pollens, pieces of coral reef,
diatoms, small fish, and
palaeopathological bone from
archaeological sites. Such specimens
may range from several centimeters to
less than a micrometer and the details
observed may be measured in
millimeters or nanometers. The
properties which will be investigated-
are the gross and microscopic
morphological features of these
specimens and the underlying
microcrystalline structure and include
the chemical compositions within the
specimens. The investigations are
intended to provide interpretations and
analyses of materials from the natural
world, including the flora and fauna,
man and his artifacts, and the physical
and chemical structure of the earth. The
article will also be used to train pre- and
post-doctoral fellows and a number of
Research Associates in the techniques,
methodologies and other scientific tools
and procedures appropriate to their
specific fields under the supervision of a
member of the Museum's curatorial
staff. Application received by
Commissioner of Customs: August 21,
1981.

Docket No. 81-00361. Applicant:
Harper-Grace Hospitals, Harper

Division, 3990 John R. Street, Detroit, N111
48201. Article: Electron Microscope,
Model EM-10CA with Accessories.
Manufacturer. Carl Zeiss, West
Germany. Intended use of article: The
article will be used to study normal,
benign, and malignant human material,
obtained either as surgical or autopsy
specimens. The article will also be used
to teach diagnostic electron microscopy.
Application received by Commissioner
of Customs: August 21,1981.

Docket No. 81-00362. Applicant: SRI
International, Department of Chemical
Kinetics, 333 Ravenswood Avenue
Menlo Park. CA 94025. Article: Excimer
Laser System. Model EMG-IOl.
Manufacturer: Lambda-Physik, West
Germany. Intended use of article: The
article will be used to study free
radicals in heterogeneous chemical
reactions using low pressure photolysis
of radical precursors to develop an
understanding of heterogeneous radical
reactions that occur in polluted
atmospheres. Application received by
Commissioner of Customs: August 21,
1981.

Docket No. 81-00292. Applicant
Brookhaven National Laboratory,
Upton, NY 11973. Article: Electron
Spectrometer used in ADES 400 System.
Manufacturer:. V.G. Scientific
Instruments, United Kingdom. Intended
use of article: The article is intended to
be used in studying photoelectron
spectroscopy from solid metal surfaces
to study their electronic structures. It
will also be used to study various
molecules either alone or on the
surfaces. These studies yield
information on how catalysis-works,
why corrosion occurs and in similar
studies using exotic semimconductors,
how these work. The studies, therefore.
embrace this rather specialized but -
fundamentally important area of Physics
and Chemistry. Application received by
Commissioner of Customs: June 30.1980.

Docket No. 81-00363. Applicant-
University of Delaware, Evans Hall,
Room 229, Newark, Delaware 19711.
Article: STEM attachment for Model EM
400 Electron Microscope. Manufacturer:
Philips Electronic Instruments, The
Netherlands. Intended use of article: The
article is an attachment which will be
added to an existing EM 400 HTG
electron microscope that will be used for
both undergraduate and graduate
teaching. The article will be used in
studies of a wide variety of metals,
semi-conductors, ceramics, polymers
and marine organisms. All experiments
to be conducted can be classified into
one or more of the follow-ig types:

1. Production of images and analyses
of the internal or surface defect
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structure of metals, ceramics, and
polymers.

(2) Normal and micro-electron
diffraction analyses of the constituents
of metallic alloys, ceramics and
polymers.

(3) Examination and photographic
recording of tissue sections from marine
organisms, both normal and
experimentally altered.

(4) Microanalysis of constituents of
metallic alloys, ceramics, polymers, and
shells from marine orgamsms.

The courses in which the article will
be used are Metallurgy 302; Material
Science for Engineers, Metallurgy 401;
Structure of Materials and Metallurgy -
801; and Diffraction of Radiation by
Matter. Application received by
Commissioner of Customs: September 2,
1981.

Docket No. 81-00364. Applicant-
Harrington Cancer Center, 1500 Wallace
Blvd., Amarillo, TX 79106. Article:
Electron Microscope, H-00-2.
Manufacturer: Hitachi Ltd., Japan."
Intended use of article: The article is
intended to be used for studies of "
observations on the effect of various
drugs and other methods of treatment
such as hyperthermia, immunotherapy
and hormonal therapy on cancers in
animal and man. The article will also be
used for educational purposes m cancer
surgical pathology and ediuationil
programs for students and-residents.
Application received by Comnussionei-
of Customs: September 2; 1981.

Docket No. 81-00365. Applicant
Harvard University, Purchasing
Department,; 75 Mount Auburn Street,
Cambridge, MA 02138. Article: Nuclear
Magnetic Resonance Spectrometer,
Model JNM/FX-270. Manufacturer:
JEOL Ltd;, Japan. Intended use-of article:
The article is intended to be used m
research which covers a number of -*
different areas each requiring the study
and structural characterization of -
complex organic-molecules by NMR
spectroscopy mainly involving 'Hand
iiC measurements. Much of this
research deals with the total synthesis
of complex, biologically adtive organic
molecules, such as (1) antitumor,
antiviral and antibiotic agents, (2)
regulators of mammalian cell function,
(3) plant- and marine-derived natural
products, (4) enzyme inhibitors and, (5)
chemotatic agents:-A substantial part of
the research might best be characterized
as the application of organic chemistry
to important areas of biological science
and experimental medicine. A number
of bioorgamc topics including
biosynthetic pathways, mechanisms of
action of certain enzymes, enzyme and
receptor blockade, rational design of
biological antagonists, and chemical

mimics of enzymic processes will also
be investigated. Application received by
Commissioner of Customs: September 2,
1981.

Docket No. 81-00366. Applicant: St.
Elizabeth's Hospital, 736 Cambridge
Street, Boston, MA 02135. Article:
Electron-Microscope, Model JEM 100S
with Sheet Film Camera. Manufacturer:
JEOL Ltd., Japan. Intended use of article:
The articlewill be used to examine
biological specimens including blood
cells, individual protein molecules of
complexes thereof, as well as tissue
biopsy samples. Gross morphology and
ultrastructure or tissues samples and
blood cells will be examined.
Associations between contractile
proteins from blood cells will also be
explored. In general these studies share
the common goal of investigating the
ultrastructure of normal and abnormal
blood cells and their constituent
proteins. The climcal objectives will be
to better characterize abnormal tissue
samples from a variety of disease states
by means of ultrastructural analysis.
Application received by Commissioner
of Customs: September 1, 1981

Docket No. 81-00367 Applicant:
University- of California, Berkeley,
Department of Chemistry, 529 Latimer
Hall, Berkeley, CA 94720. Article:,
Circular Dichroism Spectrophotometer,
Model J-500-C.-Manufacturer. Japan
Spectroscopic Co., Ltd.; Japan. Intended
use of-article: The article is intended to
be used for investigation of intrinsic
optical activity in thelmetal binding sites
of proteins using techniques involving
metal substitutions as spectroscopic
probes and difference CD measurements
and elucidation of binding site stereo-
chemistry. In addition the article will be
used in courses requiring the
measurement of optical activity of
'inorgamc coordination complexes.
Application recieved by Commissioner
of Customs: September 1, 1981.

Docket No. 81-00368 Applicant:
Stanford University, Procurement
Services, AEF 109, Palo Alto, CA 94304.
Afticle: Angle-ResolvedElectron
Spectrometer System, ADES-400.
Manufacturer: VC Scientific
-Instruments, United Kingdom. Intended
use of article: The article is intended to
be used to perform angle-resloved
photoelectron spectroscopy studies on
solids samples,, using both conventional
and synchrotron radiation excitation.
The article will be of vital importance to
the training of researchs in the field of
surface science. Graduate students, as
well as post-doctoral fellows, from
electrical engineering, applied physics,
and materials science will use it in the
course of pursuing the goals of their

respective research programs.
Application recieved by Commissioner
of Customs: September 1, 1981.

Docket No. 81-00389. Applicant:
National Bureau of Sfandards
Washington, D.C. 20234, Article: Field
Emission Ion Source System, Model
DCO-100. Manufacturer: Dubilier
Scientific Ltd., United Kingdom,
Intended use of article: The article is
intended to be used to produce a well
defined beamrof ions (spot size approx.
0.1mn) of I to 10 keV energy (gallium,
argon, and neon ions) which will be
focused onto a target. Ejection of atomb,
ions, and electrons from thetarget will
be investigated as well as changes in the
surface of the target itself. Application
recieved by Commissioner of Customs:
September l, 1981.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Dttty-Fetd
Educational and Scientific Materialsj
Stanley P. Kramer,
Acting Director, Statutory Import Programin
Staff.
iFR Doe. B1-28482 Filed -i,0-81: &45 am)
BILLNG CODE 3540-25-M

[A-583-080]'

Carbon Steel Plate From Taiwan; Final
Results of Administrative Review of
Antidumping Finding
AGENCY: International Trade
Administration, Commerce.
ACTION: Notice of final results of
administrative review of antidumping
finding.

SUMMARY: On May. 22,1981, the
Department of Commerce published the
preliminary results of its administrative
review of the antidumping finding on
carbon steel plate from Taiwan. The
review covered the only known exporter
of the merchandise-to the United States,
China Steel Corporation, for two
consecutive time periods from February
14, 1979 through May 31, 1980.

Interested parties were given an
opportunity to submit writtehi comments
or request a hearing on these
preliminary results:'We receivedwritten
comments from the exporter and a
domestic Interested party. After our
analysis of the comments, the results of
the preliminary review remain
unchanged.
EFFECTIVE DATE: October 1, 1981.,
FOR FURTHER INFORMATION CONTACT:
Susan Crawford or Jbhn Kugelman,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce; Washington, D.C, 20230
(202-377-2209/5289).

.... 28...0
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SUPPLEMENTARY INFORMATION:.

Background

On Jine.13,.4979, a-dumpmg finding:
with rdspect to carbon.steel plate from
Taiwan-was published m the-Federal-.
Register (44 FR 33877-8). On, May 22,
1981, the Department of Commerce ("the
Department"1 published in the Federal.
Register.(46FR13532-3) the preliminary
results of-its admmistratiye reviewv of
the fiiding. The Department has now
completed its administrative review of
that finding.

Scope of the Review
Imports covered by this review are

shipments of hot-rolled cargbon steel
plate, 0.1875 mchlor more in thickness,
over 8" in width, not in coils, not
pickled, not coated or-plated with metal,
not clad, and-not pressed or stamped to
nonrectangular shape. Carbon steel '
plate is currently classifiable under item
607.6615 of the Tariff Schedules of the
United States Annotated (TSUSA).
China Steel Corporation ("CSC") is the
only known exporter to the United

-States of Taiwanese carbon steel-plat&.
This renew covers two consecutive time
periods from February 14,1979, the date
of suspension of liquidation, through
May 31,1980. For the period july 1, 1979
through May 31,1980, there were no
known shipments to the United States.

- Analysis of Comments'Received '
Both CSC and an interested domestic

party, Armco-Inc., submitted comments,
CSC claimed the Department should
have calculated the margin based'on the
methodology presented in its response.,
CSC prposed that only one foreign
market value, calculated by adding a
weighted-average base price plus a
weighted-average extra price, be used
as the basis of comparison for all

-dimensions of plate sold in the-Unitad
,States. The Department calculated
separate-foreignmarket values for each
dimension-based on the-weighted-

- averge base-price plus the individual
home market list price of the extras -
included in the sales to the U.S. We
believe our approach provides a more
equitable basis ofcompanson.

Armco disagreed with additions to"
purchase-price forharbor-dues not
collected' on imported merchandise used
for producingexport merchandise and
for taxes on the product (sales, stamp,
and education] rebated upon
exportation. Armco claimed that CSC's
response did not provide sufficient --
information to justify either adjustment
and that the response identified the
taxes as indirect taxes, while
353.10(d)(1)(iii) of the Commerce
Regulations requires that such taxes be

direct. The Department maintains that
adequate data were furnished to allow
both adjustments. Further, pursuant to
353.10(d)(1)(iii),an adjustment is
permissible for the rebate of indirect
taxes which-were imposed directly on
the merchandise, to the extent that such
taxes were incurred on and were added
to or mcluded.i the price of such or
similar merchandise sold liithe.home
market.

Armco-commented that the
Department should not allow a
circumstance of sale adjustment to
foreign market value for differences in
credit. Armco claimed the respondent
did not establish that the difference
between U.S. and foreign market price is
due in whole or in part to the differences
in credit. The Department maintains that
its allowance of differences in. credit
costs is in accordance with 353,15(d) of
the Commerce Regulations, which states
reasonable allowances willbe made for
the costs to the seller of any differences
in circumstances of sale. This regulation
in turn is consistent with section
773(a)(4) of the Tariff Act of 1930 ("the
Tariff Act"), which states that an
allowance will be made for any
difference "wholly or partly" due to
differences in circumstances of sale. We
conclude that differences in cost
constitute a reasonable indication of the
differences in price.

Armco-also argued that we overstated
the adjustment for differences In credit
by not taking into account the time lag
-for receipt of actual payment in CSC's
export transactions. CSC furnished
clarifying information, stating that there
is no time lag in payment on sales to the
US. The steel plates were loaded on the
carrier as soon as they were brought to
the dock, and CSC received payment on
its sight draft letter of credit within one
day of the loading date. Since the credit
period ran from the date the
merchandise arrived on the dock to the
date of final payment, the delay in
payment was no longer-than 1 or 2 days.
The Department reduced the home
market price to account for the cost of
credit on home market sales due to
delayed payment.

Finally, Armco alleged that the
Departmept should not have taken the
weighted-average base price for both
general use plate and shipbuilding plate
as the base for determining foreign
market value. Armco believes that the
available evidence demonstrates that
shipbuilding plate is not identical in
physical characteristics, and therefore
not such or similar, to general plate,
within the meaning of section 771(16) of
the Tariff Act. CSC provided
satisfactory information that, while the

general and shipbuilding plate may not
be identical in physical characteristics,
the difference in base price is not due to'
these physical characteristics. They
stated that the price difference is that
the general use market price is
determined by a formula which relates
the price to the duty-paid, landed cost of
steel imported from-Japan, and the price
of shipbuilding plate relates to a duty-
free, landed cost of steel from Japan.
Under Taiwanese customs, imported
plate used for exported products may-
enter Taiwan duty free. Therefore, our
use of the weighted-average base price
Is appropriate

Final Results of the Review

As a result of our analysis of these
comments, the rmal results of our review
are the same as our preliminary results
of review. We therefore determine that
for the period February 14,1979 through
June 30,1980, a weighted-average
margin of 19.97% exists, and that there
were no shipments for the period July 1.
1979 through June 30,1980.

The Department shall determine, and
the U.S. Customs Service shall assess,'
duties on all entries, where aipropriate,
during the first period. Individual
differences between purchase price and
foreign market value may vary from the
percent stated above. The Department
will issue appraisement instructions
separately to the Customs Service.

Further, as required by section
353.48(b) of the Commerce Regulations.
a cash deposit based on the margin
calculated aboye shall be required on all
shipments of carbon steel plate from
Taiwan entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of these results.
Tis deposit requirement shall remain in
effect until publication of the final
results of the next administrative
review. The Department intends to
conduct the next administrative review
by the end of June 1982.

This administrative review and notice
are in accordance with section 751(a){1)
of the Tariff Act (19 U.S.C. 1675(a](1)
and 353.53 of the Commerce Regulations
(19 CFR 353.53).
Gary N. Horlick,
DeputyAssislant SecretaryforImport
Admzmstralion.
IFR Der. at-ZMa Filed %-ro-ai &a3=1
1Dh.LINU CODE 3510-25-14

Lamb Meat From Australia;
Termination of Countervailing Duty
Determination

AGENCY: International Trade
Administration, Commerce.
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ACTION: Termination-of Countervailing
duty investigation.

SUMMARY: The petitioners have
withdrawn their petition concerning
lamb meat from Australia. Therefore, we
are terminating our countervailing duty

.investigation.
EFFECTIVE DATE: October 1, 1981.

FOR FURTHER INFORMATION CONTACT.
Miguel Pardo de Zela, Import
Administration, U.S. Department of
Commerce, Washington, D.C. 20230,
telephone (202) 377-1279.
SUPPLEMENTARY INFORMATION:

Termination of Countervailing Duty
Determwation

On April 23, 1981, we received'a
petition from the National Wool
Growers Association, Inc. (NWGA),
alleging that lamb meat from Australia.
benefited from subsidies within the
meaning of section 701 of the Tariff Act
of 1930, as amended. On May 12,1981,
the National Lamb Feeders Association
(NLFA)-joinedin this petition. On the
basis of information contained in the-
NWGA's petition, we-announced our
initiation:of-a countervailing duty
investigation on May 18, 1981 (46 FR
27151). The result of the investigation- "
was a preliminary, determination (46 FR
38,561 (1981)) "based upon the best
information available at the, time of the
determination." (Section. 703(a)- of the
Act).After the prelimmnary
determination we anticipated reviewing
anew the findings contained ir the

-preliminary determination.
During the investigation we presented

questionnaires to the respondents.
Subsequent to receiving their responses,
we thdn conducted a verification' of the
information. Our verification included"
an on site examination of the Sydney.
and New York offices of theAMLC, the
Export Insurance Finance Corporation,
the office of an American shipping line
in Australia, a, public abattoir, the
Government of Australia's Departments,
of-Trade and Resources and Primary
Industry, and its Taxation Office,. In
addition we interviewed recipients of
EMDG grants and AMLC personnel. All
of the respondents rendered a high level
of cooperation;,We analyzed the
information obtained for possible
subsidies. Before we reached any final
conclusions, counsel for the NWGA and
NLFA submitted a letter on September
14, 1981 .withdrawing the petition and
requesting that we terminate the case.
This letter is reproduced as an appendix
to this notice:Under section 734(a) of
,the Act,,upon the withdrawal of the
.petition by thepetitioner,, the,

administering authority may terminate

an investigation after giving notice to all
parties to the investigation.

We have decided to terminate this
case in the public interest (19 CFR
355.30) and have notified all parties to
the investigation of the petitioner's
withdrawal. We have instructed
Customs officers to refund any
estimated countervailing duties
collected and release any special bonds
posted with respect to lamb meat from
Australia.

For the purposes of the preliminary
determination, we had to draw
conclusions from abbreviated'
information in a limited time period. The
subsidy findings contained in the
preliminary determination were based
,on issumptions made in the absepce of
clarifying information. By virtue of the
withdrawal of the petition and
termination of the investigation, the

-determination and all preliminary
conclusions reached therein, as to
whether the programs investigated do or
do not cionstitute subsidies, are without
legal force or effect. Accordingly, no
reliance can be placed upon the
preliminary'determination and the
status quo ante the filing of the petition
is restored

Dated: September,25, 1981.
Gary Horlick,
DeputyAssistant Secretary for import
Administration.

Appendix
Septembir 14, 1981.
By.Hand
Mr. Lawrence J. Brady.
Assistant Secretary forimport

Admmistration, International Trade
Administration, Room 3826, U.S.
Department of Commerce, Washington,
D.C. 20230

Re: Countervailing Duty Investigation of
'Lamb From Australia.
Dear Mr. Brady: In accordance with 19

U.S.C. Sec. 1671c(a), the National Wool
Growers Association, Inc. and the National
Lamb Feeders Association, who are the
petitioners in the above-captioned
investigation, hereby withdraw their petition
and therefore, the U.S. Department of
Commerce should terminate this
investigation.

Sincerely,

William Silverman;
John C. Jost;
Counselfor the National Wool Growers
Association, Inc. and the NationalLamb
Feedeis Association.
IFR Doe. B1-25483 Filed 5-30-81: 8:45 am]

BILLING CODE 3510-25-M

Articles of Quota Cheese; Quarterly
Determination and Listing of Foreign
Government Subsidies
AGENCY: International Trade
Administration, Commerce.
ACTION: Quarterly update of foreign
government subsidies on articles of
quota cheese.

SUMMARY: The Department of
Commerce, in consultation with. the
Secretary of Agriculture, has determined
that the amounts of the~subtidies listed
in the Department's July 1, 1981,
quarterly update to our annual list of
foreign government subsidies on articles
of quota cheese have changed.
Therefore, we are publishing the current
rates of those subsidies that we have
determined exist.
EFFECTIVE DATE: October 1, 1981.
FOR FURTHER INFORMATION CONTACT,
Patricia W. Stroup, Office of
Compliance, International Trade
Administratipn, U.S. Department'of
Commerce, Washington, D.C. 20230,
(202) 377-3691.
SUPPLEMENTARY INFORMATION: Section
702(a) of the Trade Agreements.Act of
1979 (.19 U.S.C. 1202 note) ("the TAA")
requires the Department of Commerce
("the Departmerit") to determine, in
consultation with the Secretaryof
Agriculture, whether any foreign
government is providing a subsidy with
respect to any article of quota cheese, as
defined in section 701(c)(1) of the TAA,
and to publish an annual list and
quarterly updates of the type and
amount of those subsidies.'

The Department has developed, In
consultation with the Department of
Agriculture, information on subsidies (as
defined in section 702(h(2) of the TAA)
being provided either directly or
indirectly by foreign governrients on
articles of quota cheese.

In the current quarter the Departnrent
has determined that the subsidy
amounts have changed for each of the
countries for which programs were
identified in July 1, 1981, quarterly
update to our annual subsidy list, The
appendix to this notice lists the courgtry
the subsidy program or programs, and
the gross and net amount of each
subsidy on which information is
currently available.

The Department will incorpo/ate any
additional programs which are found to
constitute subsidies, and additional
information on the subsidy programs
listed, as the information is developed.

The Department encourages any
peson having information on foreign
government subsidy programs ,yhich
benefit articles of quota cheese to
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submit such information m writing to the
Deputy Assistant Secretary for Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 2020.

This determination and notice are in-
accordance with section 702(a) of the TAA
(19 U.S.C. 1262 note).

- Gary Horlick,
Dep utyAssistant Secre toy for Import
Administration.
September 28,1981.

APPENDIX.-QUOTA CHEESE SUBSIDY
PROGRAMS

tin cents per pound]

Country -nd program(s) Gross I Net 2Conry~dsubsidysuid

BeIg-m European Community (EC) resti.
tution payments , , 6.4 6.4

Canada:
Export asitac on certam-t'jpes of

cheese-: : 16.9 16.9
Indirect (mik) subsid 202 2O.2

Tot . ..l 37.1 7.1

Dbnmar-c EC restitution payments - 4.5 45

Fmland:
Eprtsubsid 99.1 99.1

I 20.8 20.8

Total' 119.9 119.9

France: EC restituton payments .3 9.4 3.4
Ireland: EC restitution payments - 2.0 2.0
ItalT. C restitution payments - 34.0 34.0
Luxembourg: EC restitution payments- 6.4 6.4
Netherlands; EC restitution payment, 0.7 * 0.7

Norway:.
Indirect (nmil) subsidy - 27 2.
Consumer subsidy 502

Total . .. ... 73.0 730

Portugat:
Indirect (muk) subsidy 29A 29A
Direct subsidy dn all saes of Gouda

Cheese 20.8 20.8

Total 50.2 50.2

Switzerland: Defcency payments 72.4 72.4
United Klngdom: EC restittiown payments. 2.4 2.4
West Germany:. EC restitution paymen 7.4 7.4

2 Defined in 19 U.S.c. 1677(5).Defined in 19 U.s.c. 1677(6).

[FR Dec. 81-28547 Filed 9-30-81; 8:45 am]
BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

New England Fishery Management
Council; Public Meetings -

AGENCYNational Marine Fisheries
Service. NOAA.
SUMMARY: The New England Fishery
Management Council, established by
section 302 of the Magnuson Fishery
Conservation and Management Act
(Pub. L. 94-265), will meet to discuss the
interim Groundfish Fishery Management
Plan (FMP); amendment #3 to the Squid,
Mackerel and Butterfish FMP; the

proposed National Standardi , COMMITTEE FOR THE
Guidelines, as well as other business as IMPLEMENTATION OF TEXTILE
necessary. AGREEMENTS
DATES: The public meetings will
convene on Tuesday, October 20,1981. Adjusting the Import Level for C
at approximately 10 a.m., and Will Cotton Textile Products From M
adjourn on Wednesday, October 21, September 281981.
1981, at approximately 5 p.m. The AGENCY. Committee for the
meetings may be lengthened or Implementation of Textile Agreen
shortened, or agenda items rearranged ACTION: Reducing from 388,281 to
depending upon progress on the agenda. 369,433 dozen the level of restrain
ADDRESS: The meetings will take place established for cotton knit shirts
at the King's Grant Inn, Route 128 at blouses in Category 338/339, prod
Trask Lane, Danvers, Massachusetts. or manufactured in Malaysia and
FOR FURTHER INFORMATION CONTACT. exported during the agreement ye
New England Fishery Management began on January 1.1981, to acco
Council, Suntaug Office Park, Five 1980 exports of these products we
Broadway-Route One, Saugus, exceeded the 1980 limit by 18.848
Massachusetts 01906. (A detailed description of the tE

Darted. September 28,1981. categories in terms of T.S.U.S.A.
Jack L Falls, numbers was published rn the Fe
Chief, Admimstrative Support Staff. National Register on February 28,198b (45]
MarineFisheriesService. 13172), as amerided on April 23,1
[FR o-.o81-280ed1 s-si:eas= FR 27463), August 12, 1980 (45 FR
BILNG CODE 3510-ZI-M December 24,1980 (45 FR 85142] 

- South Atlantic Fishery Management
Council; Public Meetings
AGENCY: National Marine Fisheries
Service, NOAA.
SUMMARY. The South Atlantic Fishery
Management Council, estaklished by
section 302 of the Magnuson Fishery
Conservation and Management Act
(Pub. L. 94-265), -will meet to discuss the
application of enforcement costs by the
U.S. Coast Guard for Fishery
Management Plans (FMPs); decisiqn on
portions of the Snapper-Grouper,
'Mackerel, Coral and Billfish FMP's, as
well as update onibther FMP activity;
presentation on Gray's Reef and Looe
Key Marine Sanctuary by Coastal Zone;
personnel performance review, as well
as other management and
admimstrative matters.
DATES: The public meetings will
convene on Tuesday, October 27,1981,
at approximately 1:30 p.m., and will
adjourn on Thursday, October 29,1981,
at approximately noon.
ADDRESS: The meetings will take place
at the Indies Resort and Marina, Duck
Key, Florida.
FOR FURTHER INFORMATION CONTACT.
South Atlantic Fishery Management
Council, One Southpark Circle, Suite
306, Charleston, South Carolina 29407,
Telephone: (803) 571-4366.

Dated: September 28, 1981.
Jack LFalls,
Chief. Administrative Support Staff, A'tional
Marine Fisheries Service.
[FR Doc. 81-2100 Filed 94'-8M: &45 am]
BILLING CODE 3510-22-M

May 5,1981 (40 FR 25121).)
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SUMMARY: Pursuant to the terms of the
Bilateral Cotton. Wool and Man-Made
Fiber Textile Agreement of May 17 and
June 18, 1978, as amended, between the
Governments ,of the United States and
Malaysia. the United States Government
has advised the Government of
Malaysia that 1980 exports of cotton
textile products in Category 338/339
exceeded the level established for them
during the agreement year which began
on January 1.1980 by 18,848 dozen and
that amount Is being charged to the 1981
level, reducing it to 369,433 dozen.
EFFECTIVE DATE: October 1,1981.
FOR FURTHER INFORMATION CONTACT.
Gordana Slijepcevic. International
Trade Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-5423).
SUPPLEMENTARY INFORMATION: On May
5,1981, there was published in the
Federal Register (46 FR 25120) a letter
dated April 23,1981 from the Chairman
of the Committee for the Implementation
of Textile Agreements to the
Commissioner of Customs, which
established levels of restraint for certain
specified categories of cotton, wool and
man-made fiber textile products,
including Category 338/33, produced or
manufactured m Malaysia and exported
to the United States during the twelve-
month period which began on January 1,
1981 and extends through December 31,
1981. In the letter published below the
chairman of the Committee for the
Implementation of Tektile Agreements
directs the Commissioner of Customs in
accordance with the terms of the
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bilateral agreement to reduce the level
of restraint established for Category
338/339 to 369,433 dozen.
Arthur Gare,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

September 28, 1981.
Commissioner of Customs,
Department of the Treasury, Washington.

D.C.
Dear.Mr. Commissioner: This directive

further amends, but does not cancel, the
directive issued t6 you on Apfil 23,1981 by
the Chairman, Committee for the
Implementation of Textile Agreements.
concerning imports into the United States of
certain cotton, wool and man-made fiber
textile products, produced or manufactured in
Malaysia.

Under the terms of the Arrangement
Regarding International Trade in Textiles
done at Geneva on December 20. 1973, as
extended on December 15, 1977; pursuant. to
the Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of May 17 and June
18, 1978, as amended, between-the
Governments of the United States and
Malaysia; and m-accordance with the
provisions of Executive Order 11651 of March
3,1972, as amended by Executive Order
11951 of January 6. 1977, you are directed to
prohibit, effective on October1981, and for
the twelve-month period beginning on
January 1, 1981 and extending through
December 31,1981, entry into the United
States for consumption and withdrawal from
warehouse for consumption of cotton textile
products in Category 338/339, produced or
manufactured in Malaysia, in excess of
369,433 dozen.'

The action taken with respect to the
Government of Malaysia and with respect to
imports of cotton textile products from (
Malaysia has been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore, the
directions to the Commissioner of Customs,
which are necessary for the implementation
of such actions, fall within the foreign affairs
exception to the rule-makingprovisions of 5
U.S.C. 553. This letter will be published in the
Federal Register.

Sincerely,
Arthur Garel,
Acting Chairman, Committee for the
Implementation of Textile Agreements.
IFR Doc. 81-28538 Filed 9-30-81;.:45 am]"
BILLING CODE 3510-25-M

COMMODITY FUTURES TRADING
COMMISSION

Chicago Board of Trade's Proposed
Gasoline Futures Contracts

AGENCY: Commodity Futures Trading
Commission.

IThe level of restraint has not been adjusted for
any imports after December 31. 1980.

ACTION: Nofice of availability of the
terms and conditions of proposed
commodity futures contracts.

SUMMARY: The Chicago Board of Trade
("CBT") has applied for designation as a
contract market in both leaded regular
gasoline and unleaded regular gasoline.
The Commodity Futures Trading
Commission ("Comissiox") has
determined that the terms and
conditions of the proposed futures
contracts are of major economic
significance and that, accordingly,
announcing the availability of these
proposed contracts for public inspection
and comment is in the public interest,
will assist the Commission in
considering the views of interested
persons, and is consistent with the
purposes of the Commodity Exchange
Act.
DATE: Comments must be received on or
before November.2,1981.
ADDRESS: Interested persons should
submit their views and- comments to
Jane K. Stuckey, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, N.W., Washington, D.C. .20581.
Reference should be made to the CBT
Gasoline Futures Contracts.
FOR FURTHER INFORMATION CONTACT:
Richard Shilts, Division of Economics
and Education, Commodity Futures
Trading Commission, 2033 K Street,
N.W., Washington, D.C., (202) 254-7303;
or George L. Garrow, Jr., Esq., Division
of Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, N.W. Washington, D.C. 20581,
(202)'254--8955.
SUPPLEMENTARY INFORMATION: A copy
of the terms and-conditions of CBT's
proposed gasoline futures contracts will
be available for inspection at the Offce
of the Secretariat, Commodity Futures
Trading Commission, 2033 K Street,
N.W., Washington, D.C. 20581. Copies
can be obtained through the Office of
the Secretariat by mail at the above
address or by phone at (202) 254-6314.

Other materials submitted by CBT in
support of its application for contract
market designation may be available
upon request pursuant to the Freedom of
Information Act (5 U.S.C. 552) and the
Commission's regulalions thereunder (17
CFR Part 145 (1981)). Requests for copies
of such materials should be made to the
FOI, Privacy and Sunshine Acts
Compliance staff of the Office of the
Secretariat at the Commission's
headquarters m accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views or arguments on the
terms and conditions of the proposed
-futures contracts, or with respect to

other materials submitted by CBT in
support of its application, should send
such comments to Jane K. Stuckey,
Secretary, Commodity Futures Trading
Commission, 2033 K Street, N.W.,
Washington, D.C. 20581, by November Z,
1981. Such comment letters will be
publicly available except to the extent
they are entitled to confidential.
treatment as set forth in 17 CFR 145,5
and 145.9.

Issued in Washington, D.C., on September
28, 1981.
Jane K. Stuckey,
Secretary of the Commission.
(FR Doe. 81-28658 Filed --0-81: A45 ail

BILLING CODE 6351-01-M

Chicago Board of Trade's Proposed
Gold Coins Futures Contract
AGENCY: Commodity Futures Trading
Commission.
ACTION: Notice of availability of
proposed commodity futures contract.

SUMMARY: The Chicago Board of Trade
("CBT") has applied for designation as a
contract market in gold coins. The
Cominodity Futures Trading
Commission ("Commission") has
determined that the terms and
conditions of the proposed futures
contract are of major economic
significance and that, accordingly,
announcing the availability of this
proposed contract for public inspection
and comment is in the public interest,
will assist the Commission In
considering the views of interested
persons, ana is consistent with the
purposes of the Commodity Exchange
Act.
DATE: Comments must be received on or
before November 2, 1081.
ADDRESS: Interested persons phould
submit their views and comments to
Jane K. Stuckey, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, N.W., Washington, D.C. 20581.
Reference should be made to the CBT
Gold Coins Futures Contract.
FOR FURTHER INFORMATION CONTACT:
Richard Shilts, Division of Economics
and Education, Commodity Futurds
Trading Commission, 2033 K Street,
N.W., Washington, D.C. (202) 254-7303,
or George L. Garrow, Jr., Esq,, Division
of Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, N.W., Washington, D.C. 20581,
(202) 254-8955.
SUPPLEMENTARY INFORMATION: A, copy
of the terms and conditions of CBT's
proposed gold coins contract will be
available for inspection at the Office of
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the Secretariat, Commodity Futures
Trading Commission, 2033 K Street
N.W., Washington, D.C. 20581.Copies
can be obtained through the Office of
the Secretariat by mail at the above
address or by phone at (202) 254-6314.

Other materials submitted by CBT in
support 6f its application for contract
market designation may be available
upon request pursuant to the Freedom of
Information Act (5 UJ.S.C. 552) and the
Commission's regulations thereunder (17
CFR Part 145 (1981)]. Requests for copies
of such materials should be made to the
FO, Privacy and Sunshine Acts
Compliance staff of the Office of the
Secretariat at the Commission's
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views or arguments on the
terms and conditions of the proposed
futures contract, or with respect to other
materials submitted by CBT in support-
of its application, should send such
comnpnts to Jane K. Stuckey, Secretary,
Commodity Futures Trading
Commission, 2033 K Street, N.W.,
Washington D.C. 20581, by November 2,
1981. Such comment letters will be
publicly available except to the extent
they are entitled to confidential
treatment as set forth in 17 CFR 145.5
and 145.9.

Issued m Washngton, D.C., on September
28,1981.

Jane K. Stuckey,
Secretary of the Commission.
[FR Doc. 2857 Filed 9-30 81: &-43 am]

BILLING CODE 6351-01-M

Chicago Board of Trade's Proposed
Intermediate-Term U.S. Treasury
Notes-CDR Futures Contract

AGENCY: Commodity Futures Trading'
Commission.
ACTION: Notice of availability of the
terms and conditions of proposed
commodity futures contract.

SUMMARY: The Chicago Board of Trade
[",BT"] has applied for designation as a
contract market in intermediate-term
U.S. Treasury notes-CDR. The
Commodity-Futures Trading
Commission ("Commission") has
determined that the terms and
conditions of the proposed futures
contract are of major economic
significance and that, accordingly,
announcing the availability of this
proposed contract for public inspection
and comment is in the public interest,
will assist the Commission m
considering the views of interested
persons, and is consistent with the

purposes of the Commodity Exchange
Act.
DATE: Comments must be received on or
before November 2,1981.
ADDRESS' Interested persons should
submit their views and comments to
Jane K. Stuckey, Secretary, Commodity
Futures Trading Commission, 2033 K
Street N.W., Washington, D.C. 20581.
Reference should be made to the CBT
Treasury Notes-CDR Futures Contract.
FOR FURTHER INFORMATION CONTACT.
Ronald Hobson, Division of Economics
and Education, Commodity Futures
Trading Commission, 2033 K Street,
N.W., Washington, D.C., (202) 254-7303;
or George L. Garrow, Jr., Esq., Division
of Trading and Markets, Commodity
Futures Trading Commission, 2033 K
6treet, N.W., Washington, D.C. 20581,
(202) 254-8955.
SUPPLEMENTARY INFORMATION: A copy
of the terms and conditions of CBT's
proposed Treasury notes-CDR futures
contract will be available for inspection
at the Office of the Secretariat,
Commodity Futures Trading
Commission, 2033 K Street. N.W.,
Washington, D.C. 20581. Copies can be
obtained through the Office of the
Secretariat by mail at the above address
or by phone at (202) 254-6314.

Other materials submitted by CBT in
support of its application for contract
market designation may be available
upon request pursuant to the Freedom of
Information Act (5 U.S.C. 552) and the
Commission's regulations thereunder (17
CFR Part 145 (1981)). Requests for copies
of such materials should be made to the
FOI, Privacy and Sunshine Acts
Compliance staff of the Office of the
Secretariat at the Commission's
headquarters in accordance with 1:7 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views or arguments on the
terms and conditions of the proposed
futures contract, or with respect to other
materials submitted by CBT in support
of its application, should send such
comments to Jane K. Stuckey, Secretary,
Commodity Futures Trading
Commission, 2033 K Street, N.W.,
Washington, D.C. 20581, by November Z
181. Such comment letters will be
publicly available except to the extent
they are entitled to confidential
treatment as set forth in 17 CFR 145.5
and*145.9.

Issued in Washington, D.C., on September
28,1981.
Jane K. Stuckey,
Secretary of the Commission.

IFRDo. C81-2siedE 9-81 aml
BILLNG CODE 6351-01-161

DEPARTMENT OF DEFENSE

Office of the Secretary

Defeqse Intelligence Agency Advisory
Committee; Closed Meeting

Pursuant to the provisions of
Subsection (d) of Section 10 of Pub. L.
92-463, as amended by Section 5 of Pub.
L. 94-409, notice is hereby given that a
closed meeting of a Panel of the DIA_
Advisory Committee will be held as
follows:

Wednesday & Thursday, November
18-19,1981, Pomponlo Plaza, Rosslyn,
Virginia. The entire meeting,
commencing at 0900 hours each day is
devoted to the discussion of classified
information as defined in Section
552b(c](1), Title 5 of the U.S. Code and
therefore will be closed to the public,
Subject matter will be used in a study
on Soviet naval trends.
16L S. Healy,
OSD Federal RevsterLkuson Ofjcer
Washington HeadquartersServices,
Department of Defense.
September25,1981.
[FR Do. -2=8 FIl-d 0-30-: &43 amS
BILLING CODE 3110-01-M

DEPARTMENT OF EDUCATION

National Advisory Council on Women's
Educational Programs; Meetings

AGENCV=. National Advisory Council on
Women's Educational Programs.

ACTION: Notice of Meeting.

SUMMARY: This notice sets forth the
schedule and proposqd agenda of a
forthcoming meeting of the National
Advisory Council on Women's
Educational Programs and its Executive,
Federal Policies, Practices, and
Programs, and WEEA Program
Committees. This notice also describes
the functions of the Council. Notice of
this meeting is required under Section
10(a)(2) of the Federal Advisory
Committee Act. This document is
intended to notify the general public of
their opportunity to attend.

DATE: October 15,1981, 8:30 a-m. to 5:00
p.m. and October 16,1981, 9:00 a.m. to
5:00 p.m.
ADDRESS: Meetings will be held in the
Council offices at 1832 M Street N.W,
Suite 821, Washington, D.C. 20036.
FOR FURTHER INFORMATION CONTACT.
Kathleen Dauito, Administrative Officer,
National Advisory Council on Women's
Educational Programs, 1832 M Street,
N.W, Suite 821, Washington, D.C.,
20036, (202) 653-5846.

48285



Federal Register / Vol. 46, No. 190 1 Thursday, October. 1, 1981 / Notices

SUPPLEMENTARY INFORMATION: The
National Advisory Council on Women's
Educational Programs is established
pursuant to Pub. L. 95-561. The Council
is mandated to (a) advise the Secretary
on matters relating to equal education
opportunities for women and policy
matters relating to the administration of
'the Women's Educational Equality Act
of 1978; (b) make recommendations to
the Secretary with respect to the
allocation of any funds pursuant to, the
Act, including criteria developed to
insure an appropriate geographical
Oistribution of approved programs and
projects throughout the Nation; (c)
recommend criteria for the
establishment of program priorities; (d)
make such reports as the Council
determines appropriate to the President
and Congress on the activities of the
Council; and (e) disseminate information
concerning the activities of the Council.

The meeting of the Executive-
Committee will take place on October
15, 1981 from 8:30 a.m. to 9:30 a.m. The-,
agenda will include-plans for the-
Council meeting as well as a discussion
of current and future activities.

The meetings of the Federal Policies,
Practices, and Programs Committee and
the WEEA Program Committee will take
place on October 15, 1981 from 3:00 p.m.
to 5:00 p.m. and October 16,1981 from
9:00 a.m. to 11:30 a.m.

The agenda for the Federal Policies,
Practices, and Programs Committee will-
include the election of Committee Chair.
and Vice-Chair, discussion of proposals
for reauthorization of the Vocational
Education Act, status report on pending
Committee activities, and future
Committee plans.

The agenda for the Program
Committee will include the election of
Committee Chair and Vice-Chair, a
discussion and review of the draft

-Evaluation Report of the Womens
Educational Equity Act Program for
Fiscal Year 1980, a status report from
the WEEAP Director, and future
Committee plans.

The meeting of the National Advisory
Council on Women's Educational
Programs will take place from 9:30 a.m.
to 3:00 p.m. on October 15, 1981 and
from 11:30 a.m. to 5:00 p.m. on October
16, 1981. The agenda will include the
election of Council Chair and Vice-
Chair, restructuring of the Council's
committees, a review of the status of
legislatiorr and programs Telated to
educational equity, a panel discussion
on Title IV, consideration of the
Council's future roles and activities,
reports of the Executive Director and the
Council's standing committees, action
on any recommendations presented by

the Committees, and plans for future
Council meetings.

The meeting of the Council will be
open to the public. Records will be kept
of the proceedings and will be available
for public inspection at the office of the
NationalAdvisory Council on Women's
EducationaflPrograms, 1832 M Street,
N.W., Suite 821,-Washington, D.C.,
20036.

Signed at.Washington, D.C. on September
24.1981. -
Joy IL, Simonson,
Executive Director.
[FR Poc. 81-28=1 Filed 9-3-81: 8.:45 amj
BILUNG CODE 4000-O1-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration

[OFC Case No. 55368-3194-01-12; Docket
No. ERA-FC-81-0181

Availability of Tentative Staff Analysis
AGENCY: Economic Regulatory
Administration, DOE.
ACTION:'Notice of Availability of
Tentative Staff Analysis.

SUMMARi: On July 14, 1981, Jones &
Laughlin Steel Corporation&L) filed a
petition with the Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) seeking a permanent
exemption for a major fuel burning
installation (MFBI) from the statutory
provisions of the Powerplant and
Industrial Fuel Use Act of 1978 (42
U.S.C. 8301 et seq.) (FUA or the Act),
which prohibit the use of petroleum and
natural gas as a primary energy source
in certain new MFBI's. The procedure
for petitioning and criteria for an
exemption from the prohibitions of FUA
are contained in 10 CFR Parts 500, 501
and 503.

The MFBI for which the petition is
filed is a field-erected boiler (designated
as #61 Bolier by J&L) at J&L's Aliquippa
Works, located in Aliquippd, t
Pennsylvania. The MFBI has a design
heat input rate of 732-million Btu's per
hour and is designed to burn petroleum
and natural gas in a mixture with
industrial and commercial waste oils-
including spent lubricants, crankcase
sludge from gasoline serVice stations
and blast furnace gas.

ERA accepted the petition on August
23, 1981, and published notice.of its
acceptance, together with a statement of
the reasqns set forth in the petition for
requesting the exemption, in the Federal
Register on September 1,1981, (46 FR
43870). Publication of the notice of
acceptance commenced a 45-day public
comment period pursuant to section 701

of FUA. During this period, interested
persons are afforded an opportulty to
request a public hearing. The poriod will
expire October 16, 1981.

Based upon the ERA staff's review
and analysis of the information
presently contained In the record on this
proceeding, a Tentative Staff Analysis
has been prepared recommending that
ERA issue an order which would grant
J&L the requested exemption. A
summary of the Tentative Staff Analysis
is provided In the Supplementary
Information section below.

As provided in 10 CFR 501.64,
interested persons may submit written
comments or request a public hearing on
the Tentative Staff Analysis. Any
hearing requested must include a
description of the interest In the issue or
issues involved and'an outline of the
anticipated content of the presentations,
DATE: The 14-day period to submit
written comments or request a public
hearing on the Tentative Staff Analysis,
as prescribed in 10 CFR 501.64, will run
concurrently with the current 45-duy
comment period on the Notice of
Acceptance, of J&L's petition.
Accordingly, any written comments or
requests for public hearing .on the
Tentative Staff Analysis must also be
filed with ERA on or before October 16,
1981, the expiration of the 45-day period
provided for Acceptance of J&L's
petition.
ADDRESSES: Fifteen copies of written
comments or a request for a public
hearing should be submitted to:
Economic Regulatory Administration,
Case Control Unit (Fuel Use Act) Box
4629, Room 3214, 2000 M Street, NW,
Washington, D.C. 20461.

Docket Number ERA-FC-81-018
should be printed on the outside of the
envelope and on the document
contained therein,
FOR FURTHER INFORMATION CONTACT:
Constance L. Buckley, Chief, Now MFBI

Branch, Office of Fuels Conversion,
EconomicRegulatory Administration,
2000 M. Street, NW, Room 3128,
Washington, D.C. 20461, Phone (202)
653-4226.

Robert J. Goodie, Case Manager, Office
of Fuels Conversion, Ecofiomtc
Regulatory Administration, 2000 M.
Street, NW, Room 3128-L,
Washington, D.C. 20461. Phone (202)
653-4257.

Douglas F. Mitchell, Office of the
General Counsel, Department of
Energy, Forrestal Building, Room GB-
178,,1000 Independence Avenue, SW,
Washington, D.C. 20585. Phone (202)
252-2957
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SUPPLEMENTARY INFORMATION: The
MFBI for which the petition for
exemption has been filed is a field-
erected boiler at J&Ls Aliquippa Works
in Alliquippa, Pennsylvania. The new
MFBI, designated as #61 Boiler by J&L,
has a design heat input rate of
approximately 732 million Btu's per hour
and is designed to bum non-refinery
waste oil and blast furnace gas in a
mixture with petroleum and natural gas.
J&L has utilized the certification
alternative for the permanent fuels
mixture exemption provided form 10
CFR 503.38(d) and has included in its
petition a description of the fuel mixture,
component elements and percentage
and quantity of each component to be
utilized, and the following duly executed
certifications providing:

(1) That the amount of petroleum and
natural gas to be used in the fuels
mixture in the #61 Boiler will not exceed
25 percent of the total annual Btu heat
input of the primary energy sources used'
in the installation;

(2) That, pursuant to 10 CFR 503.15(b),
J&L will, prior to operating the #61
Boiler under the exemption, secure all
applicable environmental permits and
approvals pursuant to but not limited to,
the following: Clean Air Act, Clean
Water Act, Rivers and Harbors Act,
Coastal Zone Management Act, Safe
Drinking Water Act and the Resource
Conservation and Recovery Act;

(3) The unformation required by the
Environmental Checklistpursuant to 10
CFR 503.15b); andA

(4) That it will, upon grant of the
requested exemption, agree to the terms
and conditions specified mi 10 CFR
503.38(e). The ERA staff has examined
the aforementioned certifications made
by J&L in its petition, and other
information contained therein, and has
determined that the petition fulfills the
requirements of 10 CFR 503.38(d).
Accordingly, the ERA staff recommends
that an order be issued, subject to the
terms and. conditions specified below.,
which would grant J&L the requested
permanent fuels mixture exemption for
its &61 Boiler. This tentative
recommendation also takes into account
the purposes for which the rmmum
percentageoofpetroleum or natural-gas
provided by a fuels mixture exemption
are to be used, i.e., to maintain
reliability of operation, consistent with
maintaining a reasonable level of fuel
efficiency. Therefore, should tls
exemption be granted, ERA will not
exclude from the definition of primary
energy source any fuelused for the

purposes of unit ignition, startup, testing,
flame stabilization and control for the
#61 Boiler.

Terms and Conditions: Section 214(a)
of FUA gives ERA the authorization to
attach appropriate terms and conditions
to any order granting an exemption. By
petitioning for an exempiton under the
provisions of 10 CFR 503.38(d), ]&L, in
accordance with 10 CFR 503.38(e)
agreed. upon grant of the exemption, to
the standard terms and conditions
specified in that subsection.
Accordingly, should an order be issued
in this case, it will be subject to the
following terms and conditions:

(11 The amount of petroleum and/or
naturalgas to be used in a mixture with
an alternate fuel in the #61 Boiler will
not exceed 25 percent of the total annual
Btu heat input of the primary energy
sources of that unit

(2] The quality of any petroleum to be
burned in the #61 Boiler will be the
lowest grade available, which is
technically feasible, and capable of
being burned consistent with applicable
environmental requirements.

,(3) Prior to operating No. 61 Boiler
under this exemption, J&L will secure
applicable environmental permits and
approvals pursuant to, but not limited
to, the following: Clean Air Act Clean
Water Act, Rivers and Harbors Act,
Coastal Zone Management Act and the
Resource Conservation and Recovery
Act.

Reporting Reqwrements: In addition
to the above standard terms and
conditions, J&L will, pursuant to 10 CFR
503.38(g), submit to ERA the following:
(a) A certified statement indicating the
date No. 61 Boiler is first operated under
the provisions of the order, and (b)
within 30 days of each aniversary date
of commencement of operation of the
No. 61Boiler, a certified statement of the
percentage of petroleum. and natural gas
used in the No. 61 Boiler during the
preceding year. Such certifications shall
be executed by a duly authorized
representative of J&L. Cite OFC Case
Number 55368-3L94--12 on each
certification and send to: Economic
Regulatory Admnistration, Case
Control Unit (Fuel Use Act), Attn: OFC
Case No. 55368-3194-01-12. Box 4629,
Room 3214, 2000 M Street, NW,
Washington, D.C. 20461.

NEPA Categorical Exclusion
Gindelines: On August 11, 1980, DOE
published in the Federal Register (45 FR
53199) a notice of proposed amendments
to guidelines for compliance with theNational Environmental Policy Act of

1969 NEPA). Pursuant to the guidelines,
the grant or denial of certain FUA
permanent exemptions, including the
permanent fuels mixture exemption by
certification, was identified as an action
which normally would not require the
preparation of an Environmental Impact
Statement or an Environmental
Assessment pursuant to NEPA
(categorical exclusion). This
classification raises a rebuttable
presumption that the grant ordenial of
the exemption will not significantly
affect the quality of the human
environment. J&L has certified that it
will secure all applicable permits and
approvals prior to commencement of
operation of the new MFBI under
exemption. The Environmental Checkli'st
completed and certified to by J&L
pursuant to 10 CFR 503.15(b) has been
reviewed by DOE's Office of
Environment in consultation with the
Office of the General Counsel J&L:s
responses to the questions contained
therein indicate that the operation of the
new No. 61 Boiler will have no
significant impacton those areas
regulated by specified laws that impose-
consultation requirements on DOE and
otherwise affir the applicability of the
categorical exclusion to this FUA action.
No contrary information has come to the
attention of ERA. Therefore, unless
substantial questions regarding the
application of the categorical exclusion
in this instance are raised during the
remaining proceeding on J&L's petition
which indicate otherwise, no additional
environmental review is deemed to be
required.

The Tentative Staff Analysis does not
constitute a decision by ERA to grant
the requested exemption. Such a
decision will be made, in accordance
with 10 CFR 501.68, on the basis of the
entire record of this proceeding,
including any comments received on the
Tentative Staff Analysis.

The public file containing documents
on this proceeding and supporting
materials is available for inspection
upon request at ERA, Room B-110. 2000
M Street, NW, Washington. D.C.,
Monday-Friday, 8.00 aim.-4:30 pan.

Issued In Washington, D.C on September
24.1981.
Robert L Davies,
Director, Office of Fuels Conversforn,
EcononucReguatoryAdmistrAion.
[ix flU t-ZnW rOedE 40- 1:- 4j
51l0 coa COE 450-0-11
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Federal Energy Regulatory

Commission

[Docket No. CP79-416-002]

ANR Storage Co., Petition To Amend
September 24, 1981.

Take notice that on September 16,
1981, -ANR Storage Company
(Petitioner), One Woodward Avenue,
Detroit, Michigan 48226, filed in Docket
No. CP79-416-902 a petition to amend
the order issued January 2, 1981. in
Docket No. CP79-416--001 pursuant to
Section 7(c) of the Natural Gas Act-so as
to authorize the use of the facility well
approved therein for injection and to
incorporate the East Kalkaska 1
reservior with the Excelsior 6 and Cold-
Springs 31 reservoirs to form' a single
storage project, all as more fully set
forth in the petition to amend which is
on file with the Commission and open to
public inspection.

'Petitioner. states that by order issued
January 2, 1981, it was authorized to
expand the boundary of its Excelsior 6
Storage Field to include the East
Kalkaska I Reservoir, to recondition an
existing well in the East Klakaska
reservoir area for use as an observation
well, and to drill and operate one,
additional well from the Excelsior 6
drilling pad to the East Kalkaska 1
reservoir for observation and possible
injection/withdrawaL It is asserted that
in the order of January 2, 1981, the
Commission stated that if reservoir
commumc~ttion exists Petitioner should
file to incorporate the East Kailkaska 1
reservoir with the Excelsior 6 and the
Cold Springs 3.1 reservoirs to form a
single storage project.

Petitioner states that tests taken on
the wells in question have clearly
demonstrated that there is
communication between Excelsior 6 and
East Klakaska 1; hence, Petitioner

'The upplicition was initially tendered f6 r filing
on September l. 1981, however, the fee required by
§ 159.1 of the Regulations under the Natural Gas Act
(11 CFR 159.1) was not paid until September 17..,
1081: thus filing was not completed until the latter
d/tie.

proposes to incorporate the East
Klakaska 1 Reservoir with the Excelsior
6 and Cold Springs 31 Reservoir to form.
a single storage project. Petitioner
further requests that the one facility well
be changed from observation and
withdrawal to injection/withdrawal.

Any person desiring to\be heard or to
make any protest with reference to said
petition to amend shotild on or before
October 5, 1981. file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural'Gas Act
[18 CFR 157.10). All protests filed with'
the.Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules
Kenneth F. Plumb,
Secretory.
IFR Doe. 82-28569 Filed 9-30-81: 8:45 aml

BILLING CODE 6450-85-M

-[Docket Nos. G-3894-007, et al

Arco Oil-and Gas Co., Division of
Atlantic Richfield Co.,' et al.;
Applications for Ceitificates,
Abandonment of Service and Petitions
To Amend Certificates2

September 24, 1981.

TAke notice that each of the
Applicants listed herein hasfiled an
application or petition pursuant to
Section 7 of the'Natural Gas Act for
authorization to' sell natural gas in
interstate commerce or to abandon
service as'described herein, all as more
fully described in the respective

-This notice does not provide for consolidation
for hearing of the siveral nalters coyered herein.

applications and amendments which are
on file with the Commission and open to
public inspection.

It appears reasonable and consistent
with the public interest in this case to
prescribe a period shorter than 10 days
for the filing of protests and petitions to
intervene. Therefore, any person
desiring to be heard or to make any
protest with reference to said
application should on or before October
2, 1981 file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.0 or
1.10). Alliprotests filed with the
Commission will be considered by It In
determining the appropriate action to be
taken but will not serve to make the
protestants 'partios to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatbry Commission
by Sections 7 and 15 of:the Natural Gas
Act and the Commission's Rules Of
Practice and Procedure 'a hearing will be
held vithout ftirther notice before the
Commission on all applications in which
no petition to intervene is filed within
the time required herein if the
Commission on its own review of the
matter believes that a grant of the
certificates or the authorization,for the
proposed abandonment is rdquired by
the public convenience and necessity.
Where a petition for leave to intervene
is timely filed, or where the Commission
on its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given,

Under the procedur6 herein provided
for, unless otherwise, advised, It will be
unnecessary for Applicants to appear or
to be represented at the hearing.
Kenneth F Plumb,
Secretary.

Docket No'. and date filed Applicant Purchaser and location

-894-007, Sept 14, 1981 ................. ARCO Oil find Gas Company.. Division of Atlantic Richfield Texas Eastern Transmossion Corporation,' T. J. Lynn #14 "1 14154 e Company. P.O. Box 2819. Dallas, Texas 75221. Wel. Live Oak County. Texas. ('l 4

c178-259 (Cl62-1077). 8, Dec. 5, 1977....... Cities Service Company. P.O. Box 300, Tulsa, Oklahoma' Colorado Interstate Gas Company, Boohm Field, Morton ()....... .....
74102. County, Kansas.

Applicant is filing to. add a new, delivery point on Texas Eastern's 8- lateral for gas from the T. J. Lyne # 14 Well
'Applicant Is filing under Gas Purchase Contract dated March 25, 1952 at amended. and amended by Amendment dated August 15, 1981.
'Applicant was authonzed by bider issued February 20. 1974. to assign the productive acreage dedicated to this sale to the purchaser for development of a ntatural gas storage field. All

the remaining acreage Is pon-productive. The last production was in 1973. The leases are held by production'at other depths. *
Filing Code: A-Initial service.. 8-Abandonment. C-Amendment to add acreage. 0-Amendment to delete acreage. E-Tolal Succession. F-Partial Succession

1i1 Dac. 811-28570 Filed 9-30-81: 8:45 aim
BILLING CODE 6450-85-M

'Posuto
base
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[ocket Nos. TC81-57-000, TC81-58-000,
etc.]

Arkansas Louisiana Gas Co., et a1;

Tariff Sheet Filings

September-25.1981.

In the matter of Arkansas Louisiana-
Gas Co.,Docket No. TC81-57-000;*
Tennessee Natural Gas Lines, Inc.,
Docket'No. TC81-58-000; Tennessee Gas
Pipeline Co:, ar Division of Tenneco Inc.,
Docket No. TC81P59:-000; Panhandle
Eastern Pipe Line Co., Docket No. TC81-
60-000, Florida Gas Transmission Co.,
Docket No: TC81-61-000; Trunkline Gas:
Co., Docket No. TC81-62-000; South
Georgia Natural Gas Co., Docket No.
TC81-63-000, Southern Natural Gas Co.,
Doc'kt No. TC81-64-:000; East
Tennessee Natural Gas -Co., Docket No.
TC81--5-000. National Fuel Gas Supply
Corp. Docket No. TC81-66-000;
Mississippi River Transmision Corp..,
Docket No. TC81-67-000; Midwestern
Gas Transmission Co., Docket No.
TC81--68-000; Eastern Shore'Natiral Gas
Co., Docket No. TC81-69-000; Alabama-
Tennessee Natural Gas Co., Do6ket No.
TC81-70-000,El Paso Natural Gas Co.,
Docket No. TC8i-1-OO0; COlorado
Inteistate Gas Co., Docket No- TC81-72-
000; Kansas-NebraskaNatural Gas. Co.,
Inc., Docket No. TC81-73-000.

Takenotice that the following
pipelines have fled revised tariff
sheets to become effective November 1,
1981, pursuant to § 281.204(b](2] of the
Commission's Regulations which section
requires mterstate pipelines to update
their respective index of entitlements
annually to reflect changes in priority 2
entitlements: -

PipeLne-and Tariff Sheet(s)

Arkansas Louisiana Gas Company:
Third Revised Sheet No. 3E
ThirdRevised Sheet No. 3F
Third Revised Sheet No; 3G
Third Revised Sheet No. 3H
Third Revised Sheet No. 3I
Third Revised Sheet No. 3f FERC Gas

Tariff, first Revised Volume No. 1
Tennessee Natural Gas Lines, Inc.:

Third Revised Sheet No. 32
Third Revised Sheet No. 33
Third-Revised Sheet No. 34, FERC Gas

Tariff, First Revised Volume No. 1
Tennessee Gas Pipeline Company, a Division

of Tenneco Inc.
Fourth Revised Sheet Nos. 2 and 96
Third Revised Sheet Nos. 4. 9,10.16, 22, 23.

24; 34,43, 87,92, 93,111,118, 121. and 122
Second Revised Sheet Nos. 5,28, 29, 30. 91.

102,104, 105, and 126

'Addresses of the pipelines are listed in the
appendix bereto.

First Revised Sheet Nos. 12. 19,131.134,
and 135 FERC Gas Tariff, Original'
Volume No. 1A

Panhandle Eastern Pipe Line Company:
Third Revised Sheet Nos. 2 Through 38.,

FERC,GasTariff, Original Volume No. 1-
A

Florida Gas Transplssion Company:
Fifth Revised Sheet No. 20-D
Original Tariff Sheet Nos. 20-D.1 through

20-KA. FERC Gas Tariff. Original
VolumdNo. 1

Trunkline Gap. Company:
Fourth Revised Sheet Nos. 21-C.3 through

21-C.7
Third Revised Sheet No. 21-C.8 FERC Gas

Tariff, Original Volume No. 1
South Georgia Natural Gas Company:

Fifth Revised Sheet No. 44
Sixth Revised Sheet No. 45
Third Revised Sheet No. 46
Fourtl Revised Sheet No. 47, FERC Gas

Tariff. FirstRevised Volume No. 1
Southern Natural Gas Company:

Ninth Revised Sheet No. 62
SecondRevised Sheet No. 62A
Eleventh Revised'Sheet No. 63
Third Revised Sheet No.3A
Eleventh Revised Sheet No. 04
Third Revised Sheet No. 64A
Ninth Revised Sheet No.05
Fourth Revised Sheet No. OSA
Tenth Revised Sheet No. 66
Fourth Revised Sheet No. WOA
Twelfth Revised Sheet No. 67
Fourth Revised Sheet No. 67A
Fourth Revised Sheet No. 68
Second Revised Sheet No. 68A
Sixth Revised Sheet No. 69
First Revised Sheet No. 69A
Sixth Revised Sheet No. 70
First Revised Sheet No. 70A
Twelfth Revised Sheet No. 71
Fourth Revised SheetNo. 71A
Eighth Revised Sheet No. 73
Second Revised Sheet No. 73A
Tenth Revised SheetNo. 74
Third Revised Sheet No. 74A
Tenth Revised Sheet No. 75
Turd Revised Sheet No. 75A
Ninth Revised Sheet No. 76
Fourth Revised Sheet No. 70A
Eleventh Revised Sheet No. 77
Fourth Revised Sheet No. 77A
Twelfth Revised Sheet No. 78
Fourth Revised Sheet No. 78A
Fourth Revised Sheet No. 79
Second Revised Sheet No. 79A
Sixth Revised Sheet No. 80
First Revised Sheet No. 80A
Sixth Revised Sheet No. 81
First Revised Sheet No. 81A
Twelfth Revised Sheet No. 82
Fourth Revised Sheet No. 82A FERC Gas.

Tariff. Sixth RevisedVolume No. 1
East Tennessee Natural Gas Company:

First Revised Sheet Nos. 263 through 277.
FERC Gas Tariff, Original Volume No. 1

National Fuel Gas Supply Corporation:
Second-Revised Sheet Nos. 32(B) and 32(C),

FERC Gas Tariff, Original Volume No. 1
Mississippi River ransmission Corporation:

Fourth Revised Sheet Nos. 35 and 38
Fifth Revised Sheet Nos. 30 and 39. FERC

Gas Tariff. First Revised Volume No. 1

Midwestern Gas Transmission Company:.
First Revised Sheet Nos. 265,271. 273.274.

and 275. FERC Gas Tariff, Original
Volume No. 1

Eastern Shore Natural Gas Company-
Second Revised Sheet No. 424, FERC Gas

Tariff. Original Volume No. 1
Alabama-Tennessee Natural Gas Company:

Fourth Revised Sheet No. 36-E-2, FERC
Gas Tariff. Third Revised Volume No. I

El Paso Natural Gas Company:
Eleventh Revised Sheet No. 63-C.3, FERC

Gas Tariff. Original Volume No. 1,
Eleventh Revised Sheet No. 1--M.3, FERC

Gas Tariff, Third Revised Volume No. 2
Eleventh Revised Sheet No. 7-MML3, FERC

Gas Tariff, Original Volume No. 2A
Colorado Interstate Gas Company:

First Revised Sheet No. 61-i FERC Gas
Tariff. Original Volume No. 1

Kansas-Nebraska Natural Gas Company.
Inc:

Fourth Revised Sheet Nos. 33 through 37
Second Revised Sheet Nos. 38 through 49
Original Sheet No. 50. FERC Gas Tariff

Third Revised Volume No. 1

Any person desiring to be heard or.to
make any protest with reference to said.
tariff sheet filings should onor before
October 14. 1981, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426. a petition to
intervene or a protestin accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests -'led with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary.

Appendix

Arkansas Louisiana Gas Company
P.O. Box 21734
Shreveport. Louisiana 71151
Tennessee Natural Gas Lines. Inc..
2000 Parkway Towers
Nashville Tennessee 37219
Tennessee Gas Pipeline Company, a Division

of Tenneco Inc.
Tenneco Building
P.O. Box 2511
Houston. Texas 77001
Panhandle Eastern Pipe Line Company
3000 Bissonnet Avenue
P.O. Box 1642
Houston. Texas 77001
Florida Gas Transmission Company
P.O. Box 44
Winter Park. Florida 32790
Truckline Gas Company
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3000 Bissonnet Avenue
P.O. Box 1642
Houston, Texas 77001
South Georgia Natural Gas Company
P.O. Box 2563
Birmingham, Alabama 35202
Southern Natural Gas Company
P.O. Box 2563
Birmingham, Alabama 35202
East Tennessee Natural Gas Company
Tenneco Building
P.O. Box 2511
Houston, Texas 77001
Midwestern Gas Transmission Company
1100 Milam Bgilding
P.O. Box ,511
Houston, Texas 77001
Eastern Shore Natural Gas Company
P.O. Box 615
Dover, Delaware 19901
-Alabama-Tennessee Natural Gas Company
P.O. Box 918
Florence, Alabama 35630
Kansas-Nebraska Natural Gas Company. Inc.
12055 West Second Place
P.O. Box 15205 ,
Lakewood, Colorado 80215
National Fuel Gai Supply Corporation
10 Lafayette Sguare'
Buffalo, Ne% York 14203
Mississippi River Transimssion Corporation
9900 Clayton Road
St. Louis, Missourr63124
iFR Doe. 01-2857t Filed b-o-r; 8:45 aml
BILUNG CODE 450-85-,M

[Docket No. ES81-85.000]

Central Maine Power Co.; Application
September 25, 1981 d

Take notice that on September 16,
1981, Central Maine Power Company
(Applicant) filed an application seeking.
authority pursuant to section 204.of the
Federal Power Act withyespect to the
guarantee of a portion (4.0%) of certain
payment obligations, including
indemnity obligations, of Vermont
Yankee-Nuclear Power Corporation
("Vermont Yankee") with respect to
nuclear fuel under a nuclear fuel sale
agreement (the "Sale Agreement") and
promissory note (the "Promissory Note ')
proposed to be entered into with
Bankers Trust Company, not in its
individual capacity but solely as trustee
of the Vernon Energy Trust (the
"Trust").

Central Maine is one of ten
sponsoring New England utilities (the
"Sponsors") which purchase ,the entire
output of the Vermont Yankee plant and
which are contractually obligated to
contribute capital toVermont Yankee
tinder certain dbfined circumstances.
Each of the Sponsors has entered into a
Power Contract, as amended, with
Vermont Yankee pursuant to which" it
has agreed to purchase its ownership

percentage share of the capacity and
output of the Vermont Yankee plant at
all levels at which the plant is operated
or operable. Each of the Sponsors has
also entered into a Capital Funds
Agreement, as amended,-with Vermont
Yankee pursuant to which it has agreed
to provide its ownership percentage
share of the capital requirements of
Vermont Yankee in the form of stock
purchases, capital contributions or
loans.

Vermont Yankee proposes to enter
into the Sale Agreement and the
PromissoryNote in order to finance its
nuclear, fuel requirements. Pursuant to
the Sale Agreement, the Trust will
purchase from,or on behalf of, Vermont
Yankee uramum and processing and
fabrication services. After fabrication of
the fuel is completed, the Trust will sell .
the fabricated fuel to Vermont Yankee-
and will lend Vermont Yankee funds to
make that purchase,-each of such loans
to be recorded on the Promissory Note.
Vermont Yankee will be obligated to
make (1) quarterly payments under the
Sale Agreement based upon the carrying
costs of the capital mvested in the
nuclear fuel in processing, -(2) quarterly
payments of-interest on the amounts
outstanding under the Promissory Notes
and (3) payments ofprincipal under the
Promissory Note as fuel is consumed.
These payments will constitute fuel
costs billable byVermontYankee to the
Sponsors under the Power Contracts.
The Trust will raise the capital
necessary to make payments to fuel
vendors and Vermont Yankee by the
sale of its commercial paper backed by
letters of credit issued by Bankers Trust
Company, miits:individual capacity, or
by loans from Bankers Trust Company
and two other participating banks
(Bankers Trust Company and-such other
banks being herein after collectively
called the "Banks"). The Banks'
obligation to extend credit to the Trust
by consenting to the issue of commercial
paper backedby letters of credit or
making loans- will be limited to
$40,000,000. The Trust will pay to
Bankers Trust Company a fee of %'of
1% per annum on the daily average ,
aggregate outstanding principal amount
of commercial paper and a commitment
fee of of 1% per annum on the daily

-average unused portion of the
commitment, each payable quarterly in
arrears. The documentation to be
entered into in connection with the Sale
Agreement and the Promissory Note
also provides for Vermont Yankee to
secure its borrowings by pledging to the
Banks and. the commercial paper
noteholders its right to receive payments
of fuel costs under the Power Contracts.

In addition, the Trust will assign to the
Banks and the commercial paper
noteholders its rights under the Sale
Agreement, the Promissory Note and the
Guarantee Agreements and will grant
them a security interest In such rights
and in the fuel owned by the Trust. The
cash flow assured by the Power
Contracts represents the underlying
collateral for the nuclear fuel financing
arrangement.

The Banks have requested additional
assurances from Vermont Yankee in thd
form of an unconditional guarantee by
each of the Sponsors, including Central
Maine, of Vermont Yankee's payment
obligation under the Sale Agreement
and -the Promissory Note in proportion
to the Sponsor's ownership percentage
of Vermont Yankee common stock. If the
Sponsors had refused to guarantee
Vermont Yankee's obligations in the
manner proposed, Vermont Yankee
would haveto. raise.the $40,000,000 by
requiring the Sponsors to make capital
contributions or.loans under the existing
Capital Funds Agreements. This would
require an actual cash outlay by Central
Maine of $1,600,000.

Copies of this application have been
served on the Connecticut Department
of Public Utility Control, the Vermont
Public Service Board, and the Maine
Department of Public Utility Regulation.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20420, in accordance
with § § 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure. All
such petitions or protests should be filed
on or before October 6, 1981. Protests
will be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants party to the proceeding. Any
person wishing'to become: a party must
file a petition to intervene, Copies of this
application are on file with the I
Commission and are availablefor public
inspection.
Kenneth F. Plumb,
Secretary.
IFR Doe. 81-28572 Filed 9-30-01: 8451

BIWNG CODE 6450-85-M

[Docket No. CP8I-514-0001

Cities Service Gas Co.; Applicalon
September 28, 1981.

Take notice that on September 14,
1981, Cities Service Gas Company
(Applicant),-P.O. BoX 25128, Oklahoma
City, Oklahoma 73125, filed inDocket
No. CP81-514-000 an application

VoL. 46, No. 190 / Thursday, October 1, 1981 / NoticesFederal Register /48290
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pursuant to Section 7. of the Natural Gas
Act and § 157.7(g) of the Regulations
thereunder (18 CFR 157.7(g)) for a
certificate of public convenience and
necessity authorizing the construction
and for.perission and approval to
abandon for the calendar year 1982 and,
joperation of various field compression.,
and related metering and appurtenant
facilities, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

The stated purpose of this budget-type
application is to enable Applicant to act
with reasonable dispatch in constructing
and abandoning facilities which would
not result in changing Applicant's
system salable capacity or service from
that authorized prior to the filing of the
instant application.

Applicant states that the total cost of
the proposed construction and
abandonment under § 157.7(g) would not
exceed $3,000,000. Applicant requests
waiver of the single project cost
limitation of $500,000 proposing a single
.project cost limitation of'$750,000.
Applicant asserts that such waiver is
required because of the Increases m the
cost of-labor and materials. Such costs,
it is asserted, would be financed from
treasury cash.

Any person desirmg to be heard or to
make any protest with reference to said
application should-on or before October
19,1981, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it m determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
.any hearing therein mustlile a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on tis
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate and permission and approval
for the proposed abandonment are

required by the public convenience and
necessity.'If a petition for leave to
intervene is timely filed, or if the
Comussion on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doe. 81n-2 Filed S-G-8: &'45 am)
BILUNG CODE 645045-M

[Docket No. ES8I-87-000]

Detroit Edison Co4 Application
September 25,1981.

Take notice that on September 18,
1981, The Detroit Edison Company, a
corporation organized under the laws of
the State of Michigan and New York,
with principal business offices In
Detroit, Michigan, filed an Application
pursuant to Section 204 df the Federal
Power Act, seeking authorization to
issue from time to time, on or before
September 30, 1983, in aggregate
principal amount not to exceed $1.2
billion at any one time outstanding,
short-term debt securities and-
promissory notes bearing final
maturities not to exceed two years.

Any person desiring to be heard or to
make any protest with reference to said
Application should, on or before
October 19, 1981, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions or
protests in accordance with the
requirements of the Commission's Rules

-of Practice and Procedures (18 CFR 1.8
or 1.10]. The Application is on file and
available for public inspection.
Kenneth F. Plumb,
Secretazy
[FR Doc. 81-2834 Filed 9-30-81; &45 am]
8ILNG CODE 64SG-85-M

[Docket No. CP81-483-000]

Equitable Gas Co.; Application
September 28. 1981.

Take notice that on August 24, 1981,
Equitable Gas Company (Applicant), 420
Boulevard of the Allies, Pittsburgh,
Pennsylvania 15219, filed in Docket No.
CP81-483-000 an application pursuant to
Section 7(c) of the Natural. Gas Act for a
certificate of public convenience and'
necessity authorizing the transportation
of iatural gas for the account of The
Brooklyn Union Gas Company
(Brooklyn Union) and the construction

and operation of facilities necessary
therefor, all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Applicant proposes pursuant to a
service agreement dated July 20,1981, to
transport up to 2,500 dekatherms (dth)
equivalent of natural gas per day for
Brooklyn Union commencing on
September 23,1981, and continuing for
ten years thereafter. It is stated that
Brooklyn Union would purchase such
gas In Braxton, Clay, Gilmer, Lewis, and
Nicholas Counties, West Virginia, which
Applicant would receive from Brooklyn
Union's suppliers' facilities. Applicant
further states that although the
maximum delivery would be 2,500 dth
equivalent per day it estimates that the
average daily quantity would be 2,000
Mcf ofnatural gas per day. Applicant
explains that it would construct and
operate metering facilities necessary to
receive the gas from Brooklyn Union's
suppliers.

It is asserted that Applicant would
deliver similar quantities, less 5.0
percent for shrinkage, to Texas Eastern
Transission Corporation (Texas
Eastern) at the emsting interconnection
between Applicant and Texas Eastern
either at Texas Eastern's measuring
station No. 9 near Waynesburg, Greene
County, Pennsylvania, at Texas
Eastern's measuring station No. 355 near
Delmont, Westmoreland County,
Pennsylvania, or at other mutually
agreeable points. Applicant submits that
Texas Easternwould further transport
the gas for Brooklyn Union under a
separate transportation agreement.

Applicant proposes to construct and
operate metering facilities which would
consist of twenty 3-inch meters and
appurtenant facilities at a cost of
approximately $37,000 which would be
financed by cash on hand.

Applicant states that it would charge
Brooklyn Union at a rate of 15.5 cents
per Mcf for all gas transported.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
19, 1981, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest m accordance with the
requirements of the Comussion's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
pirties to the proceeding. Any person
wishing to become a party to a
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proceeding or to participate asa party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by -
Sections 7 and 15 of the NaturaL Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
withoutfurther notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the timexeqpired herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedurehereinprovided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 81-28575 Fled 9-30-1:8:45 amj

BILLING CODE 6450--85-M

[Docket No. ER81-767-000]

Illinois Power Co4 Filing
September 25, 1981.

The filing Company submits the
following:

Take notice that on September 15,
1981, Illinois Power Company (Illinois
Power) tendered for filing proposed
Modification'No. 17, datedAugust 15,
1981, to the Interconnection Agreement.
dated Novefnber 27,1961. between
Indiana and Michigan Electric Company
(I&M) and Illinois Power.

Illinois Power indicates that
Modification No. 197 modifies the
language of Article 7-Billing and
Payment from the oiginal 1961
Agreement. In addition, Modification
No. 17 provides for a new Service
Schedule E-Short Term Power which
allows daily, m addition to weekly,
exchanges of short term power.

The parties request waiver of the
notice requirements to permit an
effective date of August 15, 1981.

Illinois Power states that a copy of
this filing was served upon I&M,
American Electric Power Service
Corporation, Public Service Commission
of Indiana, Michigan Public Service
Commission and the Illinois Commerce
Commission.

Any person desiring to be heard or to
protest said filing should file a petition

to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with § § 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before October 16,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb;
Secretary.
[FR Doec. 81-28576 Fled 9-00-1: 8:45 amj
BILUNG CODE 6450-85-M

[Docket No. SA81-47-000]

Kennecott Minerals Co.; Application
for Adjustment

Issued:September 28,1981.

Take notice that on June 23,1981,
Kennecott Minerals Company
(Kennecott], c/o Parsons, BehI& and
Latimer. 79 South State, Salt Lake City.
Utah 84147, filed with the Federal
Energy Regulatory Commission
(Commission) an application for/
adjustment pursuant to section 502(c) of
the Natural Gas Policy Act of 1978
(NGPA) (15 U.S.C. 3301 et seq), and
§ 1.41 of the Commission's regulations.
Kennecott seeks relief from tCertain
alternative fuel price ceilings set forth in
18 CFR 282.404.

Specifically, Kennecott states that its
Utah Copper Division consumes natural
gas subject to the incremental pricing
program of TitleH of the NGPA.
Kennecott notes that the alternative-fuel
price ceilings published by the Energy
Information Administration for the
months of January and February, 1981
for the State of Utah were $3.88 and
$4.26 perMMBtu respectively.
Kennecott asserts that these fuel price
ceilings were based on inaccurate and
incomplete information, and exceeded
the actual market price of high sulfur
No. 6 fuel oil in Utah during those
months. Kennecott submits that the
application of these price ceilings results
in an inequity and unfair distribution of
burdens to its Utah Copper Division.

Kennecott requests that the
alternative'fuel price ceilings for the
State of Utah be revised and
republished to reflect the fuel price
ceilings for Region G, which Kennecott
states to be $S.33 and $3.57 per MMBtu,
for the months of January and February.

1981 respectively. The $3.33 and $3.57
per MMBtu ceilings, according to
Kennecott's application, approximate
the appropriate prices for Utah for the
two months in question.

The procedures applicable to the
conduct of this adjustment proceeding
are found in 1 CFR 1.41 (44 FR 18901,
March 30,1979). Any person desiring to
participate in this adjustment
proceeding shall file awpetition to
intervene in accordance with the
provisions of § 1.41. All petitions to
intervene must be filed'on or before
October 10,1981.
Kenneth F. Plumb,
Secretary.
[i Doc. 8i-2877Filed 9-30-41: 8:45 aml

BILLING CODE 64SS45-M

[Docket No. SA81-55-000]

McCormick Operating'Co.; Application
for Adjustment

September 25,1981.

On September 14,1981, McCormick
Operating Company filed with the
Federal Energy Regulatory Commission
an appliration for an adjustment under
§ 273.202 of the Commission's
regulations (18 CFR 273.202) wherein
McCormick sought waiver of the
§ 273.202(b)(2) limitation of the period
for interim collection authority with
respect to the S. W. Cummings No. 1
well in Miller County, Arkansas.
McCormick also sought interim relief
pursuant to § 1.41(m) of the
Commission's regulations.

On September 11, 1980, McCormick
filed its application with the Arkansas
Oil & Gas Commission (Arkansas) for a
determination of eligibility under section
102(c)(1)(C) of the Natural Gas Policy
Act of 1978. However, Arkansas has yet
to send a notice of jurisdictional agency
determination to the Commission,
apparently due to a backlog of
applications.

The procedures applicable to the
conduct of this adjustment proceeding
are found in § 1.41 of the Commission's
Rules of Practice and Procedure, Order
No. 24, issued March 22,1979.

Any person desiring to participate in
this adjustment proceeding shall file a
Petition to Intervene in accordance with
the provisions of § 1.41. All petitions to
intervene must be filed on or before
October 16, 1981.
Kenneth F. Plumb,
Secretary.
IFR Doe. 81-28-58 Filed 9-30-81: 0:45 titi

BILLING CODE 6450--8S-M
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[Docket No. ER81-764-000]

Minnesota Power & Light Co.; Filing
September 25,1981.

The filing Company submits the
following:

Take notice that Minnesota Power &
Light Company (MP&L) on September
15,1981, tendered for filing proposed
changes in its rates and charges
applicable to eighteen muicipal
customers, one rural electric cooperative
customer, and oneprivately-owned
electric system customer, as embodied
m proposed Rate Schedule Nos. 06, 07
and 08. In addition, MP&L has filed
proposed contracts for-service to the
City of Hibbing and the City of Virgiia,
and the letter amendments increasing
the transmission service rate applicable
to the City of Wadena and increasing
the distribution wheeling service rate
applicable to United Power Association.
MP&L proposes to place the proposed
rate schedules, contracts and
amendments into effect as of November
14,1981. The fevised rates and charges
would increase revenues from
jurisdictional sales by $8,529,659, based
on the 12 month period ending
December 31,1982.

MP&L states that the proposed
increase in sales-for-resale rates is
intended primarily to increase the rate
of return to an adequate level and
reflects the inclusion in rate base of
MP&L's investment in the 500 MW coal-
fired generating unit at the Clay Boswell
Steam Electric Station. The proposed
rates and charges are'designed to
enable MP&L to earn a rate of return of
11.62% on rate base during calendar
year 1982, which is Period II.

MP&L proposes an effective date of
November 14, 1981.

A copy of the appropriate portions of
the filing has been served upon MP&L's

jurisdictional customers and the State
Commissions of Minnesota and
Wisconsin.

Any person desiring to be heard or to
protest said filing should file a petition

- to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8.
1.10). All such petitions or protests
should be filed on or before October 16,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary. -
IFR Doc. 81--asm Filed 9-3o0-i. &45 =1
BILUNG CODE 6450-5-M

[Docket Nos. C169-1177-000, et al

Mobil Oil Exploration & Producing
Southeast Inc., et a14 Applications for
Certificates, Abandonment of Service
and Petitions to Amend Certificates5

September 25,1981.

Take notice that each of the
Applicants listed herein has filed an
application or petition pursuant to
Section 7 of the Natural Gas Act for
authorization to sell natural gas m
interstate commerce or to abandon
service as described herein, all as more'
fully described in the respective
applications and amendments which are

'This notice does not provide for consolidation
for hearing of the several matters covered herein.

on file with the Comnussion and open to
public inspection.

Any person desiring to be heard or to
make any protest with referende to said
applications should on or before
October 9,1981, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Persons wishing to become parties to a
proceeding or to participate as a party in
any hearing therein must file petitions to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure a hearing will be
held without further notice before the
Commission on all applications in which
no petition to intervene is filed within
the time required herein if the
Commission on its own review of the
matter believes that a grant of the
certificates or the authorization for the
proposed abandonment is required by
the public convenience and necessity.
Where a petition for leave to intervene
is timely filed, or where the commission
on its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicants to appear or
to be represented at the hearing.
Kenneth F. Plumb,
Secretary,.

Tpncn Frhx an Ic PrIce Wa I PeDocket No and date tled AppIcant P and Icca.on t, se

C169-1177-000.0, D SepL 21. 1981. .

C174-82-000, Sept. 18, 1981-- -

CI75-174-001. Sept.28. 19812

CI81-495-000, A. Sept. 14. 1981

C181-496-000. A, Sept. 14. 1981

C181-497-O00, A, SepL 14. 1981

C81-498-0. A Sept. 17, .1981 --

Mobie Oi Exptoration & Producing Southeast Inc., Nio
Greenway Plaza, Suite 2700. Houston. Texas 77046.

Texaco Inc., P.O. Box 60252, New Oe Lns oitiana
70160.

Texaco Inc. P.O. Box 60252. Nmy Orleans. Lzaana
70160.

Unson Oil Company of California. Un!on 03 Center. Room
901. P.O. Box 7600. Los Angeles, Calfornra 0051.

Marathon 01 Company. 539 South M.a!n Str eLt Pnlay,
Oheo 45840.

ARCO al and Gas Company. OMilon of Attant:0 RichSCfd
Company. P.O. Box 2819. Daltas. Texas 75221.

Mesa Petroleun Co. One Mesa Square. P.O. Box 2009.
Aman.lo. Texas 79189.

Texas Eastern Trar==n Corpcrajon. Lfn Pas icc
6 and 103 Feda. Olffiroo Lc~aa.

Tcnnaze Ga Vqcnre Co*rp , platform Mc Nos.
3w,.3=. aid 331. Eugene WzndAre ~a. Offshocre LcuEil-
ena.

Trar==5xnta Gas Fr-o Line. Cctpciaion Vcnml.cn
Arca Block 67-. Offshao Loi:ns.

Pacific LVVi~ as Stwy~ Ccnparr/ Federal Lease
0OCS-P-0216 (raci 3kSarta clara Fced and! Fed-
cl Leascs NOCS4-P-M (Tract 35M. and #OcS-P-
0203 (ract 351). Rcno Field, Offsho.re Vcntra.
county. canfarn&

NaMtaj Gas Fr4:crna cmpan of Amerkca. bth Island
Area. t-Eh tden Bd ck. A- Fe'4. Otffhre Texas.

Traneco Gas. SuLy Compan, 5S Shoal Block 91.
OTnehoro GLftian&s ,

TmlEn Gas Company. VerrrZon Arm, block W,8 Off-
Shore Loidilana

15.025

15XJ25

14.73

14.73

15.025

15.025
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Docket No. and date filed Applicant Purchaser and location rc bse

CIB--499-000. A. Sept. 21. 1981 -....--- Getty Oil Company. P.O. Box 1401. Houston, Texas Texas Eastern Transmlss:on Corporation, West Cameron
77001. 1 Block 261. Offshore Louislana.

C181-500-000. A. Sept 22. 1981- -. Columbia. Gas Development Corporation, P.O. Box 1350, Columbia Gas Transmission corporation. Blocks 155 and
1700 West Loop South. Houston. Texas77001. 1156. Vermlion Area, Offshore Loisana.

(0) 16,025

(to) 15.025

ICessation of production.2 
Applicant is filng lo change delivery poinL

o Applicant is firing under Gas Purchase and Sales Agreement dated 'July 5. 1973.:amended by amendment dated November 10. 19804
Applicant Is filing under Gas Purchase Contract dated August 29.1974. amdnded by agreement dated January 30. 1981.

'Applicant is filing under Gas Sales and Purchase Agreement dated August 31,1981.0
Appl icant I3 filing under Gas Purchase Contract dated March 2. 1981.
Applicant Is fing under Gas Purchase Contract dated August 17. 1981.

'Applicant 11 willing'to accept the applicable rate under Section 104 of the Natural Gas Policy Act of 1978.
'Applicant Is filing under Gas Purchase Contract dated July 17. 1981.

Apli can Is filing under Gas Purchase and Sales Agreement dated September 4. 1981.
Filing Code: A-Initial service. B-Abandonment. C-Amendment to add'acreage. D-Amendment to delete acreage. E-Tolal Successon. F-Partial Succession,

[FR Doec. 81-,SaOe Filed 9-30-81; 8:45 am]

BILLING CODE 6450-85-M

[Docket No. CP81-503-000]

Southern Natural Gas Co., Application

September 28,2981.
Take notice that on September 8, 1981,

Southern Natural Gas Company
(Applicant), P.O. Box 2563; Birmingham.
Alabama 35202. filed in Docket No.
JP81-503-000 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convemence and
necessity authorizing the construction
and operation of an additional
compressor unit to be located at
Applicant's existing White Castle
Compressor Station in Iberville Parish,
Louisiana, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant states that its White Castle
CompressorStaton presently
compresses gas received from the west
on Applicant's 20-inch South Section 28
pipeline and from the south from
Applicant's Shadyside Compressor
Station, Applicant has determined that
the most economic means of providing
the capacity at its White Castle
Compressor Station necessary to
accommodate future additional supplies
of gas which would be delivered to its

%system as the said locations is by a
combination of transferring volumes of
gas off its pipelines and by installing a
proposed 2,700 horsepower compressor
unit at its White Castle Station.
-..Appliant proposed to install the 2,700

horsepower compressor unit as a
"swing" unit so that Applicant would be
able to utilize the unit in conjunction
with the-existing swing units to
compress those gas volumes received on
its South Section 28 pipeline or at its
Shadyside Station depending uponthe
then existing operational conditions on
its system.

The estimated cost of Applicant's
proposed facilities is $4,444,900.

Applicant'!expects that such cost would
be financed initially by short-term
financing and/or cash from current
operations and ultimately from
permanent financing.'

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
19, 1981, file with the Federal Energy
Regulatory Cominussion, Washington,
D.C. 20426, a petition to intervene-or a
protest in accordance with the
requirements of the Conumssion's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Cominussion or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matterlinds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on it own motion
believesithat a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be

unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Dec. 81-28581 Filed 9-30-81; 8:45 an]
BILLING CODE 6450-85-M

[Docket No. CP75-120-002]

Tennessee Gas Pipeline Co., a Division
of Tenneco Inc.; Petition To Amend

September 28, "1981.
Take notice that on September 4, 1901,

Tennessee Gas Pipeline Company, a
Division of Tenneco Inc. (Petitioner),
P.O. Box.2511,1Houston, Texas 77001,
filed in Docket No. CP75-120-002 a
petition to amend the order issued
March 7, 1977, as amended, in the
instant docket pursuant to Section 7(c)
of the Natural Gas Act so as to -
authorize the transportation of natural
gas for additional points of receipt for
the accoupt of Tenneco Oil Company
(TOC), all as more fully set forth in the
petition to amend which Is on file with
the Commission and open to public
inspection.

Petitioner states that by FPC Opinion
No. 789 and order issued March 7,1977,
as amended, Petitioher was authorized
to transport natural gas subject to
certain limitations for TOC to
Yscloskey, Louisiana, for delivery to
Creole Gas Pipeline Corporation
(Creole) for transportation by Creole to
TOC's Chalmette Refinery. Petitioner
now proposes to establish the following
additional receipt points:

1. Lake Boudreaux source-'Delivered
for the account of Petitioner at a central
treating and metering facility platform
on Columbia Gulf Transmission
Company's (Columbia Gulf) line
approximately 500 feet west northwest
of the La-Terre No. 1, Tex W-3 RA SU A

'This proceeding was commenced before tie F1C,
By joint regulation of October' 1. 1977 (10 Cl-1
1000.1). it was transferred to the Conmissloh,
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Well in Terrebonne Parish, Louisiana.
Columbia Gulf then transports and
delivers gas to Petitioner at an existing
authorized point ofinterconnection
located at Egan, Louisiana.

2. East Lake Decade source: Delivered
for the account of Petitioner at a central
treating and metering facility on
Transcontinental Gas Pipe Line
Corporation's (Transco) line at or near
the Terrebonne Parish School Board
Well No. 3located in Terrebonne Parish.
Louisiana. Transco then transports and
delivers gas to Petitioner at existing
authorized points ofinterconnection
located.at Louise, Wharton County.
Texas, Crowely,. Acadia Parish and
Kinder, Allen Parish. Louisiana.

3. Grand.Cane source: Delivered to
Petitioner at Petitioner'seValve No.
70-A-102 in De Soto Parish, Louisiana.

4. Haynesville source: Delivered to
Pelitioner by United Gas Pipe Line
Company (United) at existing
interconnections between Petitioner and
United at Cocodne, Terrebonne Parsh,
Louisiana, and at Bayou Sale, St. Mary
Parish, Louisiana.

5. Bisteneau source:Delivered'to
Petitioner-by United at existing
interconnections between Petitioner and
United at Cocodrie, Terrebonne Parish,
Louisiana, and at Bayou Sale St Mary
Parish, Louisiana.

-6. San Juan source: Caused to be
delivered to Petitioner by El-Paso
Natural Gas Company at Cocodne,
Louisiana, and/or Katy, Texas.

7 Four Isle Dome source: Delivered-to
Petitioner at Shperior Oil Company's
Four Isle Dome Plant in Terrebonne
Parish, Louisiana.

8. Agua Dulce source: Delivered to
Petitioner at side valve ID-102 on
Petitioner's Plomo Line No. ID-00,
Nueces County, Texas, and/or delivered
to Petitioner at TGP-400E-102 on the
Elmer McCoy, eta. 160 Ac. Tract in the
north end of Share 3 of Share 2 of the
Palo Alto-Partition of the W.B.
Chapman Sands, in the Matias Garcia
Grant, Abstract 116, Nueces County,
Texas.

Petitioner submits that the gas to be
transported from the-above receipt
points would be subject to the
provisions of paragraph (K) of Opinion
No. 789 which according to Petitioner
provides that:

• " * all the gas transported by Petitioner
pursuant to the paragraph K other than the
exchange gas shall be delivered to satisfy a
portion of the process and feedstock
requirements of the New Orleans complex. of
Air Products and Chemicals Corporation and
thereafter, the process and feedstock

requirements of Tenneco's refinery at
Chalmettee. Louisiana.

Petitioner maintains that the service
would be rendered in accordance with
terms set forth in the agreement of
November 3.1980, between TOC and
Petitioner which amended their
exchange and transportation agreement
dated September 27,1974.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
October 19,1981 file with the Federal
Energy Regulatory Commission.
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10] and the
Regulations under the Natural Gas Act
(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party m any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
[FR Doa. 81-.az:8 Fled 940-0 JIS am)
BILLNG CODE 6450.45.M

[Docket No. CP 81-480-0001

TOPICO; Petition for Declaratory Order
Septembbr 28 1981.

Take notice that on August 18,1981.
TOPICO (Petitioner). 4000 Mahoning
Avenue, Warren, Ohio 4448Z, filed in
Docket No. CP81-480-000 a petition
pursuant to § 1.7(c) of the Commission's
Rules of Practice and Procedure (18 CFR
1.7(c)) for a declaratory order (1)
approving a transportation arrangement
under Section 311(a) of the Natural Gas
Policy Act of 1978 (NGPA), (2) finding
that Petitioner is an intrastate pipeline
within the meaning of Section 2(16) of
the NGPA. and (3) finding that it is
unnecessary for Petitioner to obtain a
certificate of public convenience and
necessity pursuant to Section 7(c) of the
Natural Gas Act to construct and
operate facilities necessary for the
proposed Section 311(a) transaction, all
as more fully set forth in the petition
which is on file with the Commission
and open to public inspection.

Petitioner, an Ohio intrastate pipeline.
proposes to provide transportation
service to deliver the natural gas sold by
Atlas Energy Group, Inc. to the facilities
of National Fuel Supply Company

(National-Fuel) pursuant to a NGPA
Section 311(a) transportation
arrangement. It is stated that the
connecting facilities necessary to
connect Petitioner's system to National
Fuel's facilities would be located
approximately thirtyfeet into the State
of Pennsylvania. Petitioner asserts that
these facilities would be used solely for
the NGPA Section 311(al delivery to
National FueL

Petitioner further requests a finding
that it not be required to obtain a
certificate of public convenience and
necessity under the Natural Gas Act to
Iransport natural gas on behalf of
National Fuel. Petitioner states that
Section 311(a) of the NGPA permits
intrastate pipelines such as Petitioner to
transport natural gas on behalf of
interstate pipelines such as National
Fuel. Petitioner submits that Section
601(a)(2) of the NGPA provides that the
Natural Gas Act shall not apply to any
transportation in interstate commerce if
such transportation is authorized by
Section 311(d) of the NGPA. Moreover,
Petitioner maintmns that since the
proposed transportation would use
facilities solely for transportation
authorized by NGPA Section 311(a) it
should not be subject to the Natural Gas
Act according to § 284.3 of the
Commission's Regulations.

Petitioner finally requests a finding
that it is an intrastate pipeline within
the meaning of Section 2(16) of the
NGPA. Petitioner asserts that it engages
solely in transporting natural gas which
is gathered and delivered to its lines by
producers. Petitioner further asserts that
it does not take title to any natural gas
and is an Ohio public utility subject to
the jurisdiction of the Public Utilities

-Commission of Ohio. Petitioner
therefore submits that it is an intrastate
pipeline within the meaning of NGPA
Section 2(16).

Any person desiring to be heard or to
make any protest with reference to said
petition should on or before October 19,
1981, file with the Federal Energy
Regulatory Commission. Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to a proceeding. Any
person wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition

48295
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to intervene in accordance with the
Commission's Rules.
Kenneth F. Plumb,
Secretary.
iFR Doe. 81-2583 Filed 9-30-81: 8.45 am)
BILLING CODE 6450-85-M

(Docket No. CP 81-498-000]

United Gas Pipe Line Co.; et al.;
Application
September 28, 1981.

Take notice that on September 4, 1981,
United Gas Pipe Line Company (United],
P;O. Box 1478, Houston, Texas 77001,
Natural Gas Pipeline Company of
America (Natural), 122 South Michigan
Avenue, Chicago, Illinois 60603, and
Northern Natural Gas Company,
Division of InterNorth, Inc. (Northern),
2223 Dodge Street, Omaha, Nebraska
68102, filed m Docket No. CP81-498-000
a joint application pursuant to Section
7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of approxiinaely 113.3
miles of 16-inch pipeline, 19.7 miles of
12-pipeline and appurtenant facilities
including 9,000 horsepower of
compression, all as more fully set forth
in the application which is on file with
the Commission and open to public
inspection.

Applicants propose to construct and
operate the following laterals or gas
supply lines and appurtenant facilities
to connect gas produced from the
Williston Basin Area m North and South
Dakota and Montana.

Lateral A
Applicants state that Lateral A would

consist of 60.6 miles of 16-inch pipeline
and appurtenant facilities originating at
the outlet side of Amnnoil USA, Inc.'s
plant in Williams County, North Dakota,-
and extending in a west southwesterly
direction to a point of interconnection
with the Northern Border Pipeline
Company (Northern Border) System in
Williams County. A 3,000 horsepower
compressor station would be located at
the tie-in with Northern Border.
Following installation of the facilities,
Applicants anticipate that 50,000 Mcf of
gas per day would be available to this
lateral. It is averred that Lateral A
would have an initial disign capacity of
65,000 Mcf of gas per day. The estimated
cost of Lateral A is $26,956,400 it is
stated.

Lateral B
Applicants assert that Lateral B would

consist of 35.5 miles of 16-inch pipeline.
aild appurtenant facilities begimling at
the outlet side of Koch Industries, Inc.'s

plant m McKenzie County, North
Dakota, and extending in a
northeasterly direction to a point of
interconnection with the Northern
Border system in McKenzie County. A
3,000 horsepower compressor station
would be located at the tie-rn with
Northern Border. Following installation
of the facilities, Applicants anticipate
that up to 50,000 Mcf of gas per day
would be available to this lateral. It is
averred that Lateral B would have an
initial design capacity of 64,000 Mcf of
gas per day and an estimated cost of
$18,948,700.

Lateral C
Applicants state that Lateral C would

consist of 19.7 miles of 12-inch pipeline.
and 17.2 miles of 16-inch pipeline and
appurtenant facilities. This lateral would
begin at the outlet side of Western Gas
Processors, Ltd.'s (Western).plant in
tillings County, North Dakota, and
extend to a point of interconnection
with the Warren Petroleum's (Warren)
Plant in Billings County. Applicants
submit that from this point Lateral C
would extend in a northeasterly
direction to a point of interconnection
with the Northern Border system in'
Dunn'County, North Dakota. A 3,000
horsepower compressor station would
be located at the tie-in with Northern
Border. Following installation of the
facilities, Applicants anticipate that up
to 25,000 Mcf of gas per day would be
available at the Western point of receipt
and an additioal 25,000 Mcf per day
would e available at the Warren point of
receipt. Applicant contends that the
design capacity of the Western segment
of the lateral is 36,500 Mcf per day and
61,500 Mcf per day for the Warren
segment of the lateral, the estimated
cost of Lateral C is $17,975,700, it is
submitted.

Applicants submit that to receive the
gas from the Williston Basin into their
respective systems they have requested,
Northern Plains Natural Gas Company
(Northern Plains], operator of Northern
Border, to transport an aggregate volume
of 150,000 Mcf of gas per day from the
points of interconnection of these
proposed laterals to the terminus of
Northern Border near Ventura, Iowa. It
is indicated that from this point in Iowa,
United and Natural have requested
Northern to transport said volume from
Ventura toexisting points of
interconnection with Natural or by
exchanging said volume of gas.

Applicants assert that the projects
proposed in the instant application
would provide them with access to -the
Williston Basin, a new gas supply area
with excellent potential for future
development. Applicants contend that

this basin which has its structural centor
in McKenzie County, North Dakota, Is
one of the largest structural and
sedimentary basins on the North
America Continent.

Applicants assert that United has
entered into letters of commitment with
Depco, Inc. and Nicor Exploration for
their collective interests In
approximately 484,906 gross acres and
246,638 net acres of anticipated gas
supply to be produced from land in the
Western Williston Basin. Applicants',
state that Natural has entered into
letters of commitment with Williams
Exploration Company and Jerry
Chambers Exploration Company for
their interest in a total of 2,770,672 gross
acres and 594,612 net acres in the
Williston Basin Area. Applicants aver
that they are actively negotiating with
other producers for the purchase of
natural gas to be produced from the
Williston Basin. Applicants propose to
begin receiving gas from the proposed.
laterals in the third quarter of 1982
which would coincide with the projected
rn-service date of the Northern Border
system.

Applicants submit that the projects
proposed herein would allow Applicants
to be competitive purchasers of new gas
supplies necessary to meet long-term
needs of their customers and that the
proposed pipeline systems would
provide a transportation route to assure
that Williston Basin volumes can be
delivered to gas markets which would in
turn encourage producers to develop gas
reserves in the area.

The total cost of the proposed
facilities is estimated to be
approximately $64,000,000 which would
be financed from the general corporate
funds of each Applicant.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before October
19,1981, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's rules
of practice and procedure (18 CFR 1.8 or
1.10) and the regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by It in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party In
any hearing therein must file a petition
to intervene in accordance with the
Commission's rules.

Take further notice that, pursuant to
the authority contained in and subject tp

v - - i I
48296
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jurisdiction conferred upon. the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act

- and the Comnussion's Rules of Practice
and.Procedure, a hearing will be held
without further notice -before the
Commission or its designee on this
application if no petition to. intervene is
filed within the time required herein, ift
the Commission on its own review of the
matter.finds that a grant of the
certificate is required by the public
c~nvemence and necessity. If a petition
for leave to ifitervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is

- required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicants to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretay..
[FR Doc. 81-28584t Fied 9-30-81: &45 am]

BILUNG CODE 6450-85-M

48297
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The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative <
determinations are indicated by a "D"
before the section code. Estimated
annual production (PROD) is in million
cubic feet (MMCF). An,(*)-before the
Control (JD] number denotes additional
purchasers listed at the end of the
notice.

The applications for determination are
available for inspection except to the
extent such material is confidential
under 18 CFR 275.206, at the
Commission's Division of Public
Information, Room 1000, 825 North
Capitol St., Washington, D.C. Persons
objecting to any of these determinations
may, in accordance with 18 CFR 275.203
and 275.204, file a protest with the
Commission within fifteen days after
publication of notice in the FEDERAL
REGISTER.

Categories within each NGPA section
are indicated by the following codes:
Section 102-1: New OCS lease

102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservoir
102-5: New reservoir on old OCS lease

Section 107-DP 15,000 feet or deeper
107-GB: Geopressured brine
107-CS: Coal seams
107-DV: Deuonian shale
107-PE: Production enhancement
107-TF: New, tight formation
107-RT: Recompletion tight formation

Section 108: Stripper well
108-SA: Seasonally affected
108-ER: Enhanced recovery
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.
iFR Doec. 81-28563 Filed 9-30-81; 8:45 aml
BILLING CODE 6450-85-M
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The above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Comnussion pursuant
to the Natural Gas Policy Act of 1978
and 18 CFR 274.104. Negative
determinations are indicated by a "D"
before the section code. Estimated
annual production (PROD) is in million
cubic feet (MMCF). An (*j before the
Control (ID) number denotes additional,
purchasers listed at the end of the
notice.

The applications for determination are
available for inspection except to the
extent such material is confidential
under 18 CFR 275.206, at, the
Commission's Division of Public
Information, Room 1000, 825 North
Capitol St., Washington, D.C. Persons
objecting to any of these determinations
may, in accordance with 18 CFR 275,203
and 275.204, file a protest with the
Commission within fifteen days after
publication of notice in the Federal
Register.

Categories within each NGPA section
are indicated by the following codes:
Section 102-4: New OCS lease

102-2: New well (2.5 mile rule]
102-3: New well (1,000 ft. rule)
102-4: New onshore reservoir
102-5: New reservoir on old OCS lease

Section 107-DP: 15,000 feet or deeper
107-GB: Geopressured brine
107-CS: Coal seams
107-DV: Devonian shale
107-PE: Production enhancement
107-TF: New, tight formation
107-RT: Recompletiontight formation

Section 108: Stripper well
108-SA: Seasonally affected
108-ER: Enhanced recovery
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.
17R Do,. 81-28504 Filcd 9-30-81: 8'45 aml

BILLING CODE 6450-85-M
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The 'above notices of determination
were received from the indicated
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant
to the Natural, Gas Policy Act of 1978
and 18 CFR 274.104.'Negative
determinktiohs are indicatedby a "D"
before the se'ctioh code. Estimated
annual production (PROD) is in million
cubic feet (MMCF). An (*) before the
Control (JD) number denotes additional-
purchasers listed at the end bf the.
notice.

The applications for determination are
available for inspectiqn except to the
extent such,material is confidential
under 18 CFR 275.206, at the
Commission's-Division of Public
Information, Room 1000, 825 North,
Capitol St., Washington, D.C. Persons
objecting to any of these determinations
may, In accordance with 18 CFR 275.203
and 275.204, file a protest with the °
Commission within fifteen aays after
publication of notice in the Federal
Register. I

Categories within each NGPA section,
are indicated by the'following codes:
Section 102-1: New OCS lease

102-2: Newv well (2.5 mile rule)"
102-3: New. well (1000 ft rule)
102-4: New onshore reservoir
102-5: New reservoir on old OCS lease

Section 107-DP: 15.000 feet or deeper
107-GB: Geopressured brine
107-CS: Coal seams
107-DV: Devoman shale
107-PE: Production enhancement
107-TF:.New tight formation
107-RT: Recompletion tight formation

Section 108: Stripper well
108-SA: Seasonally affected
100-ER: Enhanced recovery
108-PB: Pressure buildup

Kenneth Plumb,
Sbcretary.
1FR Doc. 1-28505 Filed 9-30-018:45 am]

BILLING dODE 64S0-5-M

ENVIRONMENTAL PROTECTION
AGENCY

[WH-10-FRL-1946-61

Petitions Requesting Sole Source
Aquifer Designation; Request for
Public Comment I
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Public comments requested.

SUMMARY: The purpose of this notice is
to invite public comment on the two sole
source aquifer petitions for Whidbey
Island and Camano Island submitted.
April 13,1981 by the Island County
Board of Commissioners of Coupeville,
Washington, on behalf of the Island
County Health Department and the

Island County Planning Department. The
petitions request the Regional
Administrator of the Environmental
Protection Agency, Region 10, to make a
determination under Section 1424(e) of
the Safe Drinking.Water Act, Pub. L. 93-
523 as amended, that separates aquifers
underlying'Whidbey Island and Camano
Island-be designated as sole or principal
drinking water sources for the area
which, if conthminated, would create a-
significant hazard-to public health.

The Public Health Service Act, as
amended by the Safe Drinking Water
Act, Pub. L. 93-523, 88 Stat. 1661,
provides m section 1424(e):

(e) "If the Administrator determines, on his
own initiative or upon petition, that an area
has an aquifer which is the sole or principal
drinking water source for the area and which,
if contaminated, would create a significant
hazard to public health, he shall publish.
,notice of that determination in the Federal
Register. After the publication of any such
notice, no commitment for Federal financial
assistance (through a grant, contract, loan
guarantee, or otherwise) maybe entered into
for any project which the Administrator
.determines may contaminate such aquifer
through a recharge zone so as to create a
significant hazard to public health,.but a
commitment for Federal financial assistance
may.. if authorized under another provision of
law-, be entered into, to plan or design the
project to assure that it will not so
contaminate, the aquifer."

These two petitions are being
processed under the sole or principal
aquifer proposed regulations published
in -the Federal Register, Volume 42, No.
189, page 51620, Thursday, September
29, 1977
DATE: Comments will be accepted up to
'November 16,,1981.
;ADDRESSES: The petitions and
background data concerning this request

,for sole source aquifer designation can
be examined d ' n'normal business
'hours at the followig locations:
Island County Health Department or

Island County Planning Department.
Courthouse Annex, 6th and Main,
Coupeville, Washington 98239. 4ttn:
Don Holmes or Rob Harbour.

Environmental Protection Agency,
Region 10, Library, 1200 Sixth Avenue,
Seattle, Washington 98101.

CbMMENTS SHOULD BE ADDRESSED TO:
'Harold M. Scott, Drinking Water
Programs Branch, M/S 409,
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101, Telephone No. (206)
442-1223, FTS 399-123.
FOR FURTHER INFORMATION CONTACT.
Harbld Scott at (206) 442-1223, or FTS
300-1223.
SUPPLEMENTARY INFORMATION: Due to
the similarity of the two petitions,

significant portions are combined and
reprinted below-
* (a) Petitioners'interest. .
* The above named petitioners are
mandated by state law to plan for, and
regulate public and private systems and
'services and activities in order to ensure
an acceptable level of health, safety and
welfare within Island County, consistent
with federal, state and local laws.I A more specific responsibility of the
petitioners is to provide for the
continued productivity and qualtiy of
Whidbey Island's and Camano Island's
ground water aquifers, which are the
sole source of drinking water for a major
portion of the islands' population,'

The petitioners wish to cooperate with
,the U.S. Environmental Protection
Agency to ensure that all projects bn
Whidbey Island and Camano Island
receiving federal financial assistance,
will beconsistent with our common goal
'of safeguarding our fragile acjdifersfor"
the benefit of present and future
'generations.

(b) Significant Health Hazard Due to
Contamination.

Contamination of ihe ground-.yqter
aquifers, either by improper
management of ground water
withdrawal or by pollution resulting
from unwise land use activities, would
constitute a majorlhealth hazard'
because 70% of the Whidbey Island
population and the entire population of
,Camano Island depend upon ground
water for its drinking water supply.,

In addition, the predominant
development patterns on Whidbey
Island and Camano Island and the
unique characteristics of an island
mtensify the potential health hazards
caused by ground-water aquifer
pollution. Development is predominantly
rural and low density residential in
nature. Such a low density of
development induces the proliferation of
many individual and small community
water systems that, in the event of
ground-water pollution, would be
difficult or impossible to adequately
monitor or control.

Islands, by their very nature, are more
isolated than surrounding mainland
areas. As a result of this isolation, the
provisions of even a short term
emergency water supply would be
difficult if n6t impossible.

(c) The Aquifers and Their Location.
(1) The following plans and reports

'address the ground-water aquifers of
Whidbey Island and Camano Island:

'I The Comprehensive Water and Sewer
Plan for Island County, published in
1968, by R. W. Beck and Associates,
discusses future water demands and the
problems associated with meeting those
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demands. Although it is over 10 years
old, the document has a wealth of
accurate information regarding the
ground-water aquifer of Wlndbey
Island.

Also published in 1968, Water Bulletin.
#25, prepared by the Washington
Department of Water Resources (now
the Dept. of Ecology). contamS
information on pleistocene stratigraphy
and ground-water resources.

Island County is presently
participating, with the United States
Geological Survey, in a cooperative
study of the ground-water resources of
the entire county. The goal of this effort
is'the formulation of a ground-water
management plan that will ensure the
long term productivity of the ground-
water aquifers of the county.

Presently, only a preliminary report,
designated "Confidential," has been
released by U.S.G.S. for in-house
review. Data collection continues and a
final report is expected to be published
within three-years. Charles R. Collier,
District Chief, United States Department
of Interior, Geological Survey, Water
Resources Div., 1201 Pacific Ave., Suite
600, Tacoma, WA, 98402, may be
contacted for ielease-of information
contained in the study.

The ground-water aquifers serving
Whidbey Island'and Camano Island lie
within the shoreline defining the Islands.

(2) Location of Sole or Primary Source
AquiferArea.

The aquifer underlying Whidbey
Island is a sole or primary source
aquifer for the entire island population
EXCEPT for the following areas: The
City of Oak Harbor, Deception Pass
State Park, a residential plant adjacent
to the state park and a few industrial
users north of Oak Harbor on Goldie
Road.

The'entire aquifer'underlying Camano
Island is a sole or primary source
aquifer for the entire island population.

(3] Preliminary U.S. Census Bureau
figures mdicate-a 1980 population of
approximately 25,262-for Whidbey
Island described in subparagraph #2
above, the 1970 population of this area
was 13,766 which indicates a 45%
increase in the past decade.

Preliminary 'U.S. Census Bureau
figures indicate that the permanent 1980
population of Camano Island was 4,998.
The 1970 population of Camano Island
was 2,600.'The Island has dxperienced a
91.8% population increase in the past
decade and will experience accelerated
population growth in the coming years.

(4) Alternative Sources of Drinlang
Water.

Presently, the-City of Oak Harbor and
the U.S. Navy purchase water from the
City of Anacortes. 75% of the water used.

within the Cty of Oak Harbor is
purchase from the City of Anacortes.
The purchased water is drawn from the
Skagit River above ML Vernon and
piped to Oak Harbor and the U.S. Navy
Base by two pipelines that tie into the
main pipeline to Anacortes.

The potential for expansion of this
service exists on the northern portion of
the island, in close proximity to the
pipeline. Future expansion of this
alternative surface water source is
limited by previous commitments of
water produced by the Anacortes Water
System and the Skagit River itself.

Central and southern Whidbey Island
could not be served economically by the
Anacortes system because of the low
density of development and distance
from the existing system.

There are no known alternative
sources of drinking water capable of
serving Camano Island. The nearest
major water purveyor, Stanwood Water
Company, serves the City of Stanwood,
a food processing plant and a small area
surrounding the city. Due to the distance
from its existing service area and the
low density development on Camano
Island, the Stanwood Water Company is
not a viable alternative source of
drinking water.

(5) Recharge Zones for the Aquifers.
The recharge areas of the aquifers

consist of areas of high soil permeability
and low-lying peat and bog areas.

Areas of gravelly and sandy glacial
drift and outwash exist throughout the
Island and provide a relatively rapid
route for rainfall to recharge the ground-
water aquifer.

Low-lying peat and bog areas,
although less permeable, collect and
hold surface and shallow subsurface
Waters, allowing sl6w mfiltration of the
water into the ground-water aquifer

(6) Source of Recharge.
The ground-water aquifers of

Whidbey Island and Camano Island are
entirely dependent upon rainfall for
recharge.

(7) Projects Which Might
Contaminate the Aquifer.

There are a number of projects which
might contaminate the ground-water '
aquifers of Whidbey Island and Camano
Island.

The Northern Tier Pipeline Company
has applied to the Washington State
Energy Facility Site Evaluation Council
for license to construct a crude oil -
shipment pipeline across the Whidbey
Island and Camano Island. Local
experts fear there will be contamination
of the ground-water aquifers by oil
leaking from the pipeline and either
leaching slowly down to the aquifer or
by coming into contact with a moving
perched water layer that will move the

highly volatile portions of the crude oil
quickly to the aquifers. Another
potential source of pollution associated
wiith the pipeline project is the intrusion
of salt water into the ground-water
aquifers through the pipeline landfall,
where the pipeline passes from a
submarine environment to a terrestrial
environment. Disruption of this marine/
terrestrial interface could create a
"window" through which salt water
could enter the ground-water aquifers or
through which valuable fresh water
supplies could escape into the marine
waters.

The Trans-Mountain Pipeline
Company has also applied to the
Washington State Energy Facility Site
Evaluation Council for a license to
construct a crude oil pipeline across the
Islands. The potential pollution
problems associated with the Northern
Tier proposal mentioned above apply to
this proposal as well.

Presently most residences and
businesses on Whidbey Island and all
on Camano Island rely upon septic
drainfields for disposal of sanitary
wastes. If poorly designed, located or
constructed, these drainfields cold, in
aggregate, pose a serious threat to the
ground-water aquifers.

There are several existing or proposed
industrial developments that may
potentially contaminate the ground-
water aquifers.,On the southern portion
of Whidbey Island, a 90-acre industrial
park is proposed in the vicinity of Lone
Lake. an Unsewered area. The City of
Langley has recently received an
Economic Development Administration
,grant to study the feasibility of
converting anabandoned solid waste
disposal site into an industrial park.

An existing electronics firm in the
Goldie Road area of North Whidbey
presently disposes of manufacturing
wastes in a leach field which is directly
upstream of an established peat bog
area.

Other additional sources of ground
water aquifer pollution include sludge
dump sites that serve the six sewage
treatment plants in operations on
Whidbey Island; the operation of a boat
building business on the shores of
Homes Harbor, various sanitary landfill
sites, both operating and abandoned,
and the operation of NAS Whidbey on
North Whidbey.

(8) Public Water Systems Utilizing the
Aquifer.

There are about 300 and 700 recorded
public water systems serving Whidbey
Island and Camano Island, respectively.
There are a much larger number of
unrecorded public and private water
systems on the Islands.
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(d) Maps of Aquifer.
Since the ground-water aquifersof

Whidbey Island'andCaimanor Island'
underline the entire Islands; and the
aquifers are recharged by precipitation
that percolates through permeable: soils
scattered throughout.the entfre.Islands,
the following map. I shows the location
of, recharge areas of and-source:of
recharge for the ground-water aquifers
of Whidbey Island:and.Camano.Island.

Any comments to- EPA should be
submitted to Harold-Scott at tlelacation
listed in the "Addresses" sectiona
Depending upon comments, if thereis.
significant public interest the Regional-
Administrator willhold anminformal -
public hearing onrwhether:the~aquifers
should be designated a sole source. The
Regional Admimstrator will give
widespreadnotice of suchia public
hearing..

Dated: September 18,1981.
John R. Spencer,
Regional Admmstrator.
FRDoc. 81-28542 Filed 9-30-81 8:45-aml

BILLING CODE 6560-38-M'

[OPTS-59061A TSH-FRL-1946-2]

Polymer of an Alkenoic Acid; Alkyl
Alkenoate, and a.Substituted Alkyl
Alkenoate; Approval of Test.Marketing
Exemption
AGENCY: EnvironmentaLProtection
A9ency(EPA).,
ACTION:Notice;:

SUMMARY: EPA received an application.
for a test marketing exemption (T--81-
31) under section, 5 of the! Toxic-
Substances ControlAct [TSCA).on
August 25, 1981. Notice ofieceipt of the_
application was published in the Federal
Register of September 2.1981:(46 FR
44042). EPA has granted the exemption.
EFFECTIVE DATE:MThis exemptionis-
effective o.S'eptember 24,,1981.
FOR FURTHER INFORMATION CONTACT-
Rose Allison, Chemical ControlDivision
(TS-794), Office of Toxic Substances,
Environmental Protection Agency; Rn
E-206, 401 M St, SW., Washington, D.C.
20460, (202-426-8815).,
SUPPLEMENTARY' INFORMATION: Under
section 5 of TSCA, anyone who intends
to manufacture in, oriimportinto, the
United States, a new chemical
substance for con'unercial purposes must
submit a notice to EPA before
manufacture or import begins. A"new"

chemical'substance is any chemical,
substance that is not on the Inventory of
.existing substances compiled by-EPA

'Filed as a part of original documents.

under section 8(bl]of TSCA.Secfon
5(a)(1})requires eachIpremanufacture
notice (PMNJ to: be submitted in
accordance:w/itr section 5(d)'and:any
applicable requirement ofsection5(bJ.
Section 5[d)(1)'definesthe. contentsof a
PMN and sectfon.5(b)'contains:
additional reporting-requirements:of
certain new;chemical substandes.

.Section5(hJ. "Exemptions"; contains
several provisionwfor'exemptions from
some, or all oFthe requirements of
•section5. In particular, section 5lX1)
authorizes EPA, upon application;,to-
exemptpersons from any-requfrements.
of section.5(a] orsection 5(b), and to
permit-then. to manufacture orprocess
chemical substances for test marketing
purposes. To grant an exemption, the.
Agency must find that'the test marketing
activities will notpresentany
unreasonable" risk of injury, to health or
the-environment.EPA must either
approve or deny the application within
45 days ofits receipt.,and under section
5(h](6). the Agencymust publishka:notice
of this disposition in the Federal
Register. IfEPA grants'a.test marketing
exemptionifit may impose restrictions on
the test marketing activities..
On August 25, 1981, EPArecefved'an-

application for an exemption from the-
requirements of sections-5Ca] and 5(blof
"I SCA to manufacture-a new chemical
substance for testmarketing purposes.
The.applibation was. assigned'test
marketing exemption-number TM-81-31.
The manufacturer claimed its identity,
thespecific chemical identity, and the
specific use of the new substance as
confidential business information. The
generic name of the new substance:is a
polymerof an:ilkenofc acid, alkyI
alkenoate and, a substituted alkyl
alkenoate and'it will be used'in an open
use. A maximum of 35,000 kilograms will
be manufactured fortesLmarket,
purposes, during a test.marketing period
not to:exceed two months. During.
manufacture at one site, a maximum
number of 12workers may be exposed
to the new substance 6 hours/dayfor 4
days and, at another site, 5. workers may
be exposed for 6-hours/day for one day.
During processmg,.A0 workers.willbe
exposed for'6 hours/day for 10 days.
During industrial use, a total'of.64
workers-will be exposed for a maximum
of 8-hours/day for 45 days. Anotice
published in the Federal Register of
September 2,1981-(4&FR 44042]
announced receipt of this application
and requested comment on the.
appropriateness of granting the
exemption. The-Agency did not receive
any comments concerning the
application.

EPA has-established that the text
marketing of-the substance describedIln
TM-at-31. under the conditions set our
in the applfcation-will not presen2any
unreasonable risk of injury to health or,
the environment for the -reasons",
explained below. No significant health
concerns were identified for the TME
substance. The substance has'a,high
molecular wdight and is not soluble in
water. As a formulated mixture, there
will be no direct exposure to consumers
of the.new substance. Consumer use
will involve am infrequent potential for
skin contact with an. article containing
the new substance in a cured solid state.
No significant environmental concerns
were-identified and-environmental
release of the substancawill be low.

This.test marketing exemption is
granted based on the facts and.
information obtained and reviewed, but
is subject to all conditions set out In the

'exemption application, and; in,
particular, those enumerated below;

S1..This:exemption is grantad'solely to
this manufacturer..

2. The appplicant must maintain
Records of the date(s) of shipment(s) to
the customers specified in the
application, and the quantities shipped
in each shipment; and niust make thqse
records available to EPA upon request,

3. Each bill of lading that accompanies
a shipment of the substance during the
test marketing period must state that the
use of the substance is restricted to that
described to EPAm the test marketing
exemption application.

4. The production volume of the-new
subs,tance-may, not exceed the quantity
of 35.000 kilograms described in the test
marketing exemption application.

5. The test marketing activity
approved in this notice is limited to a
two-month period'commentang on the
date of signature of thisnotice by the
Administrator.

6.The number of workers exposed to
the new chemical should not exceed
that specified in the application and the
exposure levels and duration of
exposure should not exceed'those
specified.

The Agency reserves the right to
rescind its decision to grant this
exemption should any new information
come to its attention which casts
significant doubt on the Agency's
conclusion that the test markting of this
substance under the conditions specified
in the application will not present an
unreasonable risk of injury to human
health or the environment.
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Dated: September 24,1981.
Anne M. Gorsuch,
Adminstrator.
|FR Doc. 81-28529 Filed 9-30-81 8:45 am]

BILUING CODE 6560-31-M

[EN-3-FRL-1936-6]

Standards of Performance for New
Stationary Sources; Delegation of
Authority to Commonwealth of
Pennsylvania

On June 11, 1979 (44 FR 33613);
pursuant to Section 111 of the Clean Air
Act, as amended, the Admmstrator of
The Environmental Protection Agency
(EPA) promulgated regulations
establishing standards of performance
for certain categories of new stationary
sources, New Source Performance
Standards (NSPS). Section 111(c) directs
the Admimstrator to delegate his
authority to unplement and enforce
NSPS to any State which has submitted
adequate procedures. Nevertheless, the
Admnistrator retains concurrent
authority to implement and enforce the
standards following delegation of
authority to the State.

On February 26,1981, Clifford L.
Jones, Secretary, Department of
Environmental Resources, submitted to
the EPA Regional Office a request for
delegation of authority. The request was
to receive delegation of authority to
enforce New Source Performance
Standards for: Gram Elevators, Electric
Utility Steam Generating Units, Gas
Turbines, Petroleum Liquid Storage
Vessels, Glass Manufacturing Plants,
Ammiomum Sulfate Manufacture, and

-Automobile and Light-Duty Truck
Surface Coating Operations. After a
thorough review of that request, the
Enforcement Director has determined
that for the source categories set forth int
paragraph A of the following official
letter to CliffordL. Jones,Secretary,
Department of Environmental
-Resources, delegation is appropriate
subject to the conditions set forth m
paragraphs I through 8 of that letter.

During the ten day comment period
Pennsylvania made two comments
concerning the delegation letter. The
first dealt with condition 3. It was the
State's understanding that the condition
required the State to only request
authority for new source categories as
they are promulgated, not amendments
to existing source categories. This is
correct. Condition 3 delegates to the
State authority for any future
amendments to the categories delegated
in this package, and the original
categories delegated previously. The
second comment by Pennsylvania was
that the delegation makes no indication

that it does not include Philadelphia and
Allegheny Counties. Therefore, the
delegation is-now amended to
specifically exclude Philadelphia and
Allegheny Countibs from this delegation
of authority for NSPS. (The response to
Pennsylvama's comments is included m
this delegation package).
CERTIFIED MAIL, RETURN RECEIPT
REQUESTED
Clifford L. Jones,
Secretary, Commonwealth of Pennsylvania,

Department of EnvironmentalIesorTes,
Post Office Box 203, Horsburg,
Pennsylvanma

Re: Delegation of Authority of New Source
Performance Standards pursuant to
Section 111(c), Clean Air Act, as
amended

Dear Secretary Jones: This Is In response to
your letter of February 26,1981, requesting
delegation of authority for implementation
and enforcement for the following Standards
of Performance for New Stationary Sources
(NSPS), to the Commonwealth of
Pennsylvania's Department of Envi'onmental
Resources (the Department): Grain Elevators,
Electric Utility Steam Generating Units, Gas
Turbines, Petroleum Liquid Storage Vessels,
Glass Manufacturing Plants, Ammomum
Sulfate Manufacture, and Automobile and
Light-DutyTruck Surface Coating Operations.

We have reviewed the pertinent laws of
the Commonwealth of Pennsylvania and its
regulations governing the control of air
pollution and have determined that they
provide an adequate and effective procedure
for Implementation and enforcement of the
NSPS regulations by the Department.
Therefore, we hereby delegate authority to
the Department, as follows:

The Department is delegated and shall
have authority for all sources that come
under the above categories, located In the
Commonwealth of Pennsylvania subject to
the Standards of Performance for New
Stationary Sources promulgated In 40 CFR
Parl 60.

This delegation is based upon the following
conditions:

1. Quarterly reports will be submitted to
EPA by the Department For New Source
Performance Standards including: .
/. (A) Sources determined to be applicable
during that quarter,

(B) Applicable sources which started
operation during that quarter or which
started operation prior to that quarter which
have not been previously reported:

(C) The compliance status of the above,
including the summary sheet from the
compliance test(s); and

(D) Any legal actions which pertain to
NSPS Sources.

2. Enforcement of the NSPS regulations in
the Commonwealth of Pennsylvania will be
the primary responsibility of the Department.
Where the Department determines that such
enforcement is not feasible and so notifies
EPA, or'where the Department acts In a
manner incongistent with the terms of this
delegation, EPA will exercise its concurrent
enforcement authority pursuant to Section
113 of the Clean Air Act. as amended, with

respect to sources within the Commonwealth
of Pennsylvania subject to NSPS regulations.

3. Acceptance of this delegation of certain
promulgated NSPS does not commit the
Commonwealth of Pennsylvama to request or
accept delegation of other present or future
standards and requirements. A new request
for delegation will be required for any
additional standards of 40 CFR Part 60, not
Included in the State's request of February 26,
1981. (The state has requested all subsequent
amendments to the requested standards, and
they have demonstrated adequate legal
authority to enforce such amendments.
Therefore, in this case no additional
delegation vil be necessary).

14. The Department will not grant a variance
from compliance with the applicable NSPS
regulations If such variance delays
compliance with the Federal Standards (Part
60). Should the Department grant such a
variance, EPA will consider the source
receiving the variance to be In violation of
the applicable Federal regulations and may -
initiate enforcement action against the source
pursuant to Section 113 of the Clean Air Act.
The granting of such variances by the
Department shall also constitute grounds for
revocation of delegation by EPA.

5. The Department and EPA will develop a
system of communication sufficient to
guarantee that each office is always fully
informed regarding the interpretation of
applicable regulations. In instances where
there is a conflict between a Department
interpretation and a Federal interpretation of
applicable regulations, the Federal
Interpretation must be applied If it is more
stringent than that of the Department.

6. If at any time there is a conflict between
a Department regulation and a Federal
regulation 40 CFR Part 60, the Federal
regulation must be applied if it is more
stringent than that of the Department. If the
Department does not have the authority to
enforce the more stringent Federal regulation.
this portion of the delegation may be
revoked.

7. The Department will utilize the methods
specified In 40 CFR Part 60, in performing
source tests pursuant to the regulations.

8. If the Enforcement Division Director
determines that a Department program for
enforcing or implementing a NSPS regulation
Is Inadequate. or Is not being effectively
carried out, this delegation may be revoked in
whole or in part. Any such revocation shall
be effective as of the date specifiedin a
Notice of Revocation to the Department.

A Notice announcing this delegation will
be published In the Federal Registerm the
near future. The Notice will state, among
other things, that effective immediately, all
reports required pursuant to the above-
enumerated Federal NSPS regulations by
sources located in the Commonwealth of
Pennsylvania should be submitted to the
Commonwealth of Pennsylvania. Department
of Environmental Resources, Post Office Box
2063, Harrisburg, Pennsylvania 17120. m
addition to EPA, Region II. Any original
reports which have been or maybe received
by EPA. Region Il will be promptly
transmitted to the Department.
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Since this delegationris'effective,immediately, there- isno requirement that the
Department notify EPA of its acceptance.
Unless EPA receives from the Department
written notice of objections within ten;(10)
days of receipt of this litter, the
Commonwealth of Pennsylvania's-
Department of EnvironmentalResources will
be deemed to.have accepted all of the terms
of the delegation.

Sincerely yours,
Thomas C. Voltaggio.
Acting Director, Enforcement Divjsioi-
August 30.1981-
Clifford L. Jones,
Secretary, Commonwealth of Pennsylvama,

Department of Environmental Resources.
P.O. Box2063 Harrisburg; Pennsylvania

Dear Secretary Jones: This, is in response to
Mr. Hambnght's letter of July -17, 1981.
regarding comments to our letter ofJuly 6.
delegating authority to-enforce additional,
Standards of Performance for New Stationary
Sources (NSPS). The first commenLdialtwitl-
condition 3. The understanding was. that the
condition required the DepartmenLto-request
only the authority, for new source-categones
as they are promulgated, rather than the
amendments to existing source categories.
This is correct Condition 3 delegatesAo you
authority to enforce any future amendiments
to the categories that you requested firyour
February 26 letter, and the ongunal categories
delegated previously.

Secondly, M. Hambnght mdicated that the'
delegation makes no indication thatiLdoes
not include the areas of Philadelphia and
Allegheny Counties. The.package is not
specific In this respect, however; the
delegation was never intended to include
those two counties and has been modified to,
correct this.

loth of the items you are concemed'with
will be clarified and included in the-
introduction- of the FederalRegister package.

I hope these points of concern have been
taken care of to-your satisfaction;

Sincerely yours,
Thomas C. Voltaggio,

.Acting Director, Enforcement Dision.

Therefore, pursuant to the authority
delegated by the Administrator, the
Enforcement Director of'Region Ill

* notifiecTClifford L. Jones; Secretary
Dipartment of Environmental
Resources, on July 6, 1981, that authority,
to implement and enforce certain
standards of performance for new
stationary sources was delegated to the
Commonwealth of Pennsylvamia7

Copies of that request for'delegation
of authority are available forpublic
inspection at the Environmentan
Protection Agency, Region III Office, 6th3
and Walnut Streets, Philadelphia,
Pennsylvania 19106.

Effective immediately, all reports
required pursuantto the standards of
performance for new stationary, sources
should be submitted to the
Commonwealth of Pennsylvania

Department of-Environmental
Resources, Post Office-Box 2063,
Harrisburg. Pennsylvanih:17120,.with
copies to EPA Region II However.
reports required pursuanttoa4(0CFR.
60.7(c),excess emissions and'
malfunctions) should' be sent to the
Pennsylvania Department of
Environmental Resources only.

This Notice is issued ufider the
authority of Section 111 of the Clean Air
Act, as amended.

Under Executive Order 12291, EPA
must judge whether a regulation is-
"Major" and therefore subject to the.
requirement of a Regulatory Impact
Analysis.-This regulationis an
administrative change andis not a
major rule because it is not likely to
result in:

An annual effectron'theeconomy-of
$100 million or-more;

A majoriiicreasain- costsoor'prices- for
consumers, individuaYindustries,
Federal, State, or local government
agencies;,or geographic regions; or

Si"giiifcant adverse effecis on
competition, employment, investment,
productivity, mnovationoron the:
ability of United States-based.
enterprises' to- compete with-,foreign.
based enterprises in domestic or-export
markets.

This regulation.was-submittedto the
Office'of Management'and Budget for
review, as requiredby-Executive Order
12291.
[42 U-.SX..7411)

Dated:.August 30; 1981.
Thomas C.Voltaggio,,
Acting-DirectorE'nforcementDfvsion.;
IFR Do=aB-28543 FN]e&9-38I&'457am

BILLING CODE 6560-38-#

[OPP-00148; PH-FRL-1946-3]"

State.Fifra Issues Research-and
Evaluation Group (SFIREG) Working
Committee on Enforcementand
Certification; Open Meeting

AGENCY: .nvironmentaLProtection-
Agency;(EPA).
ACTION:Nbtibe..

SUMMARY: There-will.be:a twaday
meeting-of the Working Committee on
Enforcement and Certificatfon ofthe
State FIFRA Issues Researcli-and,
Evaluation Group (SFIREG) to discuss-
varibus aspects.ofpesticides. The,
meetfingwillbe:opento the public.
DATE: Tuesday- ancLWednesday.
October 20 and 21,1981,,beginingat
8:30 a.m; each day.
ACDRESS: The meetingwil.be.heldim a
room on the mezzanine-floor. of-
Environmental Protection Agency;

Region VIII, 1860 Lincoln St., Denver,
CO.

FOR FURTHER INFORMATION CONTACT:
P H. Gray, Jr., Office of Pesticide
Programs (TS-766C), Environmental
ProtectionAgency, Rm. 915, CM#2.1021
Jefferson Davis Highway, Arlington, VA
22202, (703-557-0825).

SUPPLEMENTARY INFORMATION: The
meeting of the Working Committee on
Enforcement and Certification will be
concerned with the following topics:

1. Activities of drift sub-committee,
2. Model self-evaluation protocol.
3. Model use- investigation report
4. FIFRA Policy compendium..,
5. Pesticide Incident Monitoring

System.
6. Farm Worker Safety Action Plan.
7 Pesticide applicator certification

activities-.
8. Section 2(ee) and ULV/LV Uses by

States.
iOther topics'as appropriate,

Dated:.September 24.1981.

James M_ Conlon.
Acting DeputyAssistantAdministrator for
Pesticide Programs.
IFR Deo. 81- .=0 Filed 040-01.8:45 am]
BILLING CODE 6560-32-M

[OPTS-51322: TSH'FRL-1945-81

Certmn Chemicals; Premanufacture
Notices

AGENCY-Fnvironmental Protection
Agency (EPA).
ACTION.-Notice.

SUMMARY*Section 5(a)(1) of the Toxic
Substances-ControLact (TSCA) requires,
anyperson who intends to manufacture
or imporLa new chemical substance to
submita premanufacture notice (PMN)
to EPA at least 90.days before
manufacture or import commences.
Statutoryrequirements for section
5(a)(1J'premanufacture notices are
discussed in EPA statements of interim
policy'published'inthe Federal Register
of M'y 15; 1979 (44 FR 28558) and
November7; 1980 (45 FR 74378) This
notice announces receipt of two PMN's
and provides,a summary.
DATES-Writtermcomments by: PMN 81-
469-& 81--470: November 21, 1981-
ADDRESS- Written comments, identified
by the documentcontrol number
"[OPTS-51322]" and-the-specific-PMN
number should be sentto: Document
Control Officer (TS-793), Office ot
Pesticides and-Toxic Substances,
Eivironmental Protection Agency, Rm.

48318
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E-409, 401 M St., SW., Washington, D.C.
20460, (202-755-5687).
FOR FURTHER INFORMATION CONTACT:

For Room
PMN Notice manager Telephone No.
No.

81-469- Mary Cushmac 202-426-0503 E-229
81-470.,. RobertJones - 202-426-0503 E-229

Mail address of notice manager.
Chemical Control Division (TS-794),
Office of Toxic Substances,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460.
SUPPLEMENTARY INFORMATION: The
following is a summary of information

.provided by the manufacturer on the
PMN's received by EPA:

PMN81-469

Close ofReviewPerlod. December 21,
1981.

Importer's Identif. Sumitomo
Corporation of America, 345 Park
Avenue, New York, NY 10022.

Specific Chemical Identity. Claimed
confidential business information.
Generic name provided: Benzyl
heteropolycycic omum halide.

Use. Claimed confidential business
information. Generic use information
provided: The importer states that the
PMN substance will be used in an open
use.

Importer Estimates
Klograms per year

Minnum -IMmau

st year- 30 120
2dya 45 180
3d ye 90 300

Physical/Chemical Properties

Appearance-White powder.
pH-7.8 (1% aqueous solution).
Melting point-176-180°C.
Solubility:

Water-Soluble.
Methyl alcohol-Soluble.

Toxicity Data

Acute oral toxicity LDso (mice):
Male-258 mg/kg.
Female-262 mg/kg.
Exposure. The importer states that

dermal exposure may occur dunng
weighing and finishing.

Environmentol Release/Disposal. The
importer states that more than 50 but
less than 5,000 kg/yr may be released to
the environment. Disposal is to an
approved landfill.

PMN 81-470

Close of Review Period. December 21,
1981.

Manufacturer's Identity. The
Minnesota Mining & Manufacturing
Company, 3M Center, StPaul, MN
55144.

Specific ChemicalIdentity.
Tris (tndecafluorohexyl) amine. Use.

The manufacturer states that the PMN
substance will be used in soldering with
heat from boiling fluid and in high
temperature electronic testing.

Production Estimates. Claimed
confidential business information.

Physical/ChemicalProperties

Appearance-Colorless, wax-like
solid.

Boiling point-251-257°C
(uncorrected).

Melting point--0-33°C.

Solubility: water-0.76 part per
million (ppm).

Density-1.92 g/cc @ 350C.
Refractive index-1.3025 @ 25'C.
Octanol/Water Partition Coefficient-

11 (0.76 ppm).
Vapor pressure-O.0185 mm/Hg @

250C.
Toxicity Data

Acute oral toxicity LD3* (rat)->5,000
mg/kg.

Primary Skin irritation (rabbit)--
Minimally Irritating.

Primary Eye irritation (rabbit)--Non-
irritating.

Ames salmonella-Non-mutagenic.

Environmental Test Data

COD-50 mg/kg.
BOD..-<200 mg/kg.
LC,, 96 hr. (fathead minnow)->1,000

mg/1.
Exposure. The manufacturer states

that during manufacture, processing, and
use a total of 422 workers may
experience derpial and inhalation
exposure up to 24 hrs/day, up to 250
days/yr.

EnvironmentalRelease/Disposol The
manufacturer states that from less that
10 to 1,000 kg/yr of the PMN substance
may be released to air, land, and water.
Disposal is to an approved landfill.

Dated: September 25. 1981.
Woodson IV. Bercaw,
Acting Directorfor Management Support
Division.
IFRoN -2E 6Fid 9-381-w:asamI
BILUNG CODE 656G-31-U

FEDERAL COMMUNICATIONS COMMISSION

Canadian Standard Broadcast Stations; Notification List

List of new stations, proposed changes in existing stations, deletions and corrections in assignments of Canadian standard
broadcast stations modifying the assignments of Canadian broadcast stations contained in the Appendix to the Recommenda-
tions of the North American Regional Broadcasting Agreement Engineering Meeting January 30, 1941.

CANADIAN IUST No. 406 (MLUONS PER 1,000 KILOVWATS)

IUII Antenna r~tss Frcocsed date of
Call letters Location howr laats iregiri tbaser I = r-ereent

Ue)- ) of ochperrcn,

.900 &

Mr l ok h-. N. 45*26" W. 10 inIU__ 0 -J W/.......L........~ 2%. ISM
72-0035-1 (Change of day time dxreo.
tional antenna pattern) (Cond-tional onI
deletion of CJEN. St. Jerome. Ouebec). I [ _ . .. . I I

970 ki~z

CFlQ Harbour '4Grace, Newtoundland, It. 1010.5N ID- _ t 21 4B1J~ 0 92

- 47'4043- W. 5312Z13- (Assunnent of
ICall leiters).I___________________________________

I I , ,

48319-

I
)
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CANADIAN LsTNo. 406 (MILLIONS PER 1,000 KILOATS)-Continued

ow r Antenna '(kilowvatts) t nen Schedule Class

Antennaysers
Antenna .Gound sytem Proposed date of'eight Number L th commencentent

( rt) iaof (fnt of operation
m "]rdialsf ( .....

CO m ........................ Saskatoon, Saskatchewan, N. 50!04'45"
W. 10630"38" (In operation vith night
p .ttem change).

1250 kHz

SDA-N.. ............ 1 ... ..... . ...... ...

1340 kHz

CN -2...... ... .IAhcot riih0oumi ,W5'30. ID1;0.25N 1D-180 ......... ......... 1 IV .............. ......................... 1,251 ,20 Oc o, 1 8t,0',
cHNL.2. ........... W. 12As 17'47" (Assignment of call letIDO2 . -2 12.....

I ters)15k
1350 kr~z

CKEG'................... INanaimo,. British Columbia, N. 4909' 07'

W. 123 38'40" (in operation). I 1 0o DA_ ............ U ... t.. ........i.... .i..
1450 kHz

NEW ........... Cm Inore, Albert N. W04-44" W. ,.2N ND-1, .................... lu ....... ........... IV... .................. 125 0 271 J y 1,0
1,"450" k..

1450 kHz

CKYR .................... Jasper, Alberta. N. 52'52'51" W.
1 1804-26" (P.O. 0.1 kW). 0. 1 j ND-150..... . ... ...j.. ... . . ... j .IV. ........... ........... 0 1 I Do

1450 kHz

C ET ................... C etynd. British Coumbia. °
.5540'06 .' 1Dn .25N ND .................. U .................... .... ............... 120 2 .

-°' 1570 kHz

CKIS...... ........ .SL Thomas. Ontano. N. 4242'22". W.I . 10DA2 ..... .......... .............. I ......................... ............... I .
.. . .... . . ... .. I . .. ..81'0620' (Change of call letters from l.

CHLO).IIIII

Richard J. Shiben,
Chief, Broadcast Bureau, Federal Cominuidatiois Commission. ,
.Ft Doc. 81-28507 Filed 9-30-81; 8:45 am]
BILLING CODE 6712-01-M

Canadian Standard Broadcast Stations; Notification List

List of new stations, proposed changes m existing stations, deletions and corrections m assignments of Canadian standard
broadcast stations modifying the assignments of Canadian broadcast stations contained in the Appendix to the Recommenda.
tions of the North American Regional Broadcasting Agreement Engineenng Meeting January 30, 1941.

August 25, 2081.

CANADIAN LIST No. 407 (MILLIVOLTS PER 1,000 KILOWATTS)

Call letters Location Power
(kilowatts) Antenna Schedule

Antenna Ground system Proposed date of

Class height Number CommenCement
(feet) of Legth

radials (clee) of operation

910 kHz

ClAL ........... .. IRoberal, Ouebe, N. 48*2625" W. 10 D A-N ........ ........... ....... IIIl............ . . .

72'06'47" (In operation withc D...
ri!ght.pwer). inr. ...

920 kHzcFL ......... ......... Leis Oubc N. I64'2" W. 10, DA2. _ .. IU
Levis, Ouebec N. 4"48'26', W. 10 DA-2............. U................ Ill . . ... ................. ........................ . ..... Aug. 25, 1902.

71°08'37"' (P.O. 1 kW. DA-N)., rr

1140kHz

CKXL. ............. Calgary, Alberta. N. 50'55'25, W. 50 1DA-2 ....... . It...... . . . . . Aug. 25,1982,

1340 kHz

48320'

Call letters Location-

Ne...............Iroquois Falls, 0ruiano, N. 48*45,121 W. 1D;025N ND150 U.. ------..4,. IV...160. 1 12 19o iej g2519
80'42'52".~N-t..............j 10 1024b u.5 92

III ..... ......... ,.... ......

I 1 r =1 m i i

1 1 1 J I I t = = , i , , ,
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CANADIAN LIsT No. 407 (MILLIVOLTS PER 1.000 KILOWATTS)--Continued

Antad ister Prcpcsed date ot
Call leters Location Power S4dat'- I ti=erhm . ccmrrercerreet

oI operation

1400)342a

81'01'17-. _

Richard J. Shiben,I
Chief Broadcast Bureau Federal Commumcations Commission.
[FR Dric. 81-28566 Fled 9-10-81i: 45 ami
BILL.ING CODE 6712-01-36

FEDERAL EMERGENCY
MANAGEMENT AGENCY

[Federal Emergency Management Agency
Docket: FEMA REP-1-CT-1; FEMA REP-1-
.CT-2]

Connecticut Radiological Emergency
Response Plan

AGENCY. Federal Emergency
Management Agency.

ACTION: Notice of Receipt of Plan.

SUMMARY: For continued operation of
- nuclear power plants, the Nuclear

Regulatory Commission requires
approved licensee and State and local
governments' radiological emergency
response plans. Since FEMA has a
responsibility for reviewing the State
and local government off-site plans, the
State of Connecticut, by letter of
transmittal dated September 4,1981 has
submitted its radiological emergency
plans to the FEMA Region I Office.
These plans support the HaddamNeck
Nuclear Power Plant m Haddam,
Connecticut and the Millstone Nuclear
Power Station in Waterford,
Connecticut.
DATE PLANS RECEIVED: September 4,
1981.
FOR FURTHER INFORMATION CONTACT:
Mr. David M. Sparks, Regional Director,
FEMA Region I, Room 442, John W.
McCormack Post Office & Courthouse
Bldg., Boston, MA 02109, 617/223-4741.
SUPPLEMENTARY INFORMATION: In
support of the Federal requirement for
emergency response plans, FEMA has
proposed a Rule describing its
procedures for review and approval of
State-and local governments'
radiological emergency response-plans.
Pursuant to this proposed FEMA Rule
(44 CFR 350.8), "Review and Approval of
State Radiological-Emergency Plans and

'-Preparedness," 45 FR 42341, the State
Radiological Emergency Plan.for the
State of Connecticut was received by

the Federal Emergency Management
Agency Region I Office.

Included are plans for local
governments which are wholly or
partially within the plume exposure
pathway emergency planing zone of
the nuclear power plants. For the
Haddam Neck Nuclear Power-Plant,
plans are included for the towns of
Chester, Colchester, Deep River,
Durham, East Haddam, East Hampton,
Essex, Haddam, Hebron, Killingworth.
Lyme, Madison, Marlborough,
Middlefield, Middletown. Portland,
Salem, and Westbrook. For the
Millstone Nuclear Power Station plans
are included for the towns of East Lyme,
Fishers Island, NY, City of Groton,
Town of Groton,'Ledyard, Lyme,
Montville, New London, Old Lyme, Old
Saybrook, Plum Island, NY, and
Waterford. Plans are also included for
host communities including East
Hartford, Hartford, New Haven,
Norwich, The University of Connecticut.
Wethersfield, and Windham/
Willimantic.

Copies of the plan are available for
review at the FEMA Region I Public
Affairs Office, Room 435, John W.
McCormack Post Office and Courthouse
Building, Boston, vlA 02109. Copies will
be made available upon request In
accordance with the fee schedule for
FEMA Freedom of Information Act
requests, as set out m Subpart C of 44
CFR Part 5. There are 233 pages in the
State of Connecticut Plan and 6,321
pages in Connecticut local plans;
reproduction fees are S.10 a page
payable with the request for copy.

Copies of the plan are also available
from the State of Connecticut Office of
Civil Preparedness,'360 Broad St.,
Hartford, CT 06115.
-Comments on the plan may be

submitted in writing to Mr. David M.
Sparks, Regional Director, at the above
address within 30 days of the Federal
Register Notice.

FEMA proposed Rule 44 CFR 350.10
also. calls for a public meeting prior to

approval of the plan. Details of this
meeting will be announced in the
Hartford Courant, The New'London
Day, and The Middletown Press at least
two weeks prior to the scheduled
meeting. Local radio and television
stations will be requested to announce
the meeting.
David hL Sparks,

egiona aDirector.
September:15. 1981.

SILLING CODE 6718-01-M

[FEMA-646-DR]

Texas; Major Disaster and Related
Determinations

AGENCY. Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the State of Texas (FEMA-
646-DR), dated September 21,1981, and
related determinations.

-DATED: September 21,1981.
FOR FURTHER INFORMATION'CONTACT=
Sewall H. E. Johnson, Disaster Response
and Recoviry, Federal Emergency
Management Agency, Wasbington D.C.
20472, (202] 287-0520.
NOTICE: Pursuant to the authority vested
in the Director of the Federal Emergency
Management Agencyby the President
under Executive Order12148, effective
July 15,1979, and delegated-to meby the
Director under Federal Emergency
Management Agency Delegation of
Authority' and by virtue of the Act of
May22. 1974. entitled "Disaster Relief
Act of 1974" (88 Stat. 143]; noticeis
hereby given that. in a letter of
September 21, 1981. the President
declared a major disaster as follows:

I have determined that the damage in
certain areas of the State of Texas resulting
from severe storms and flooding beginning on
or about August 30,1981, is of sufficient

Richard J. Shiben,
Chzef Broadcast Bureau Federal Uommumcatioas Commzsswn.

[FR Dec. 
8/- 8566 

Filed 
9-,30-81:8:45 

am]

BIJJJNG 

CODE 

6712-Ot-M

48321
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severity and magnitude to warrant a major-
disaster declaration under Pub. L. 93-288.1
therefore decilre that such a major disaster
exists in the State of Texas.

In order to provide Federal assistance, you
are hereby authorized to allocate, from funds
available for these purposes, such amounts
as you find necessary for FeAeral disaster
assistance and administrative expenses.
Consistent with the requirement that Federal
assistance be supplemental, the Federal
funds undbr Pub. L.'93-288 will be limited to
75 percent of all eligible public assistance in
designated areas except for technical
assistance which will be funded at 100
percent.

The time period prescribed-for the
implementation of Section 313(a),
priority to certain applications'for public
facility land public housing assistance,.
shall be for a period nbt to exceed six
months after the date ofuhis declaration.

Notice i lisreby given' that pursuant
to theautorityvested wr the Director of,
Federal Emergency Management
Agency under Exceutive Order 12146,
and delegated to me by the Director
under the Federal Emergency
Management Agency Delegation-of
Authority, I hereby appofnt Mr. Robert
D. Broussard of- the Federal-Emergency-
Management Agency to act as'the
Federal Coordinating Officer for flus
declared major disaster.

I do hereby determine the following
area of the State of Texab to have been
affected ad ,ersely by this declared
major disaster.

Lavaca County for Individuhl and Public
Assistance

(Catalog of Federal Domestic Assistance No.,
83-300, Disaster.Asistance, Billing Code
6718-02)
John E. Dickey,
Acting Associate Director, State and Local
Programs and Support,,FederalEmergency
ManagementAgency.
(FR Doc. 81-28488 Filed 9-30-81; 8:45 am)

BILLING CODE 671801-M

FEDERAL MARITIME COMMISSION

IndependentOcean Freight Forwarder
License; Applicants -

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission-
applications for licenses asmdependent
ocean freight forwarders pursuant to
section 44(a) of the Shipping Act, 1916
(75 Stat. 522.and 46 U.S.C. 841(c)).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
communicate with the Director, Bureau
of Certification and Licensing, Federal
Maritime Commi'ssion, Washington,
D.C., 20573.

MDR Enterprises, Inc., 7701"Pacific, Suite 7,
Omaha, NE 68114. Officers: M. Dale
Roberts, President/Treasurer Madine
Roberts Secretary

Inter-Maritime Forwarding Co. Illinois, Inc..
10600 W. Higgins Road, Suite 216,
Rosemont, IL 60018. Officers: Charles H.

- Dalldorf, President/Director, Martin G.
Mann, Vice -President/Director, Robert B.
Mann, Treasurer

Suzuyo American Corporation, 19600
Magellan Drive, Torrancg, CA 90502.
Officers: Michihiro Suzuki, Director/
President; Takeo Suzuki, Director/
Executive Vice President; Yoshmobu Endo,
Director;, Kemchl Tsumura. Vice President;

'Masashi Morimoto,-Vice President; Henry
Y. Ota, Assistant Secretary; Yoshihiko
Shida, Treasurer

New Orleans Cold. Storage Brokerage Co.,
Inc.; 3401 Alvar Street, New Orleans,,LA.
70186..Officers: Philip G. Kuehn, President/
Director; Clarance E. Boyd, Vice President/
Manager;, Garland E. Walker, Vice
President/Manager, Rober Chance, Vice
President/Manager, Jo F. Fredotovich, Vice
President/Manager, Joseph Paniello,
Director;, EdwuiA. Geoghegan, Director;,
LawrenceJ.Molony, Secretary/Director,
Harry M. England: Director;, Rita D. Machie;
Jeanne C. Molony; George G. Westfeldt, Jr.,
Treasur /Director

L. F. Cargo-Servilces, Inc., 65 Roosevelt
Avenue, Valley Stream, NY 11581. Officers:

- Leon Frankel;President; Corona Frankel,
Secretary]Treasurer

Deka Associates, Inc., 1673 B. Ninth Avenue,
San Fiancisco, CA 94122. Debbie
Yamamoto,,President/Treasurer, Kazuko
Sigie, Vied President/Secretary; Tzeng-
Chih Chen, Chairmtan of the Board

Speedway Express, Inc., 3605. Long Beach
Blvd., Suite 421. Long Beach, CA 90807.
Officers: K. T. Chung, President; Key Y.
Chung, Vice President; Eduardo C. Ferrer.
Chief Findnce Officer, Chong S. Park,
Assistant Finance Officer: K. K. Lee,
Director B. Y. Shin, Director

Hudson International Forwarders, Inc., 295
Main Street, Madison, NJ 07940. Officers:
Barbara Larsen, President; Martin Zager,
Executive Vice President; David Rothbart.
Secretary; Ronald Bubms, Treasurer

Nilda Haydee Fadhel, 4810 N.W. 79th
Avenue, Bldg. 3; Apt. 107, Miarm, FL 33166

Louis C. Perez, dba Perez Correal
International Services, 28200 SW 159th
Avenue, Homestead, FL 33033

Nestor Reyes-Caban dba U.S. Customs
Broker, Malgor Bldg., Suite- #2-B, 151
-Marina Street, San Juan, PR 00903.

Gunther George Schmid, 110 Standard Street
El Segundo, CA 90245'

Eugene E. Ellison, Jr., dba Ellison & Company,
P.O. Box 010432, Miarm, FL 33101

Projects Transportation International, Ltd.,
340 South Derbyshire Lane, Arlington
Heights, IL 60004. Officers: Gordon H.
Stewart, President; Flora A. Stewart,.
Secretary/Treasurer

Thomas M. Beidleman, dba A. C. S.
Forwarding, 1540 West 9th Street, Long
Beach, CA.98013

Quiik International Service, Inc., 4723 N.W.
72nd Avenue; MiamiFL 33166. Officers:
Arturo E. Insignares, President/Director
Javier Perez, First Vice President/Director

John A. Merritt & Company. 804 S, Palafox
Street, P.O. Bo, 590, Pensacola, FL 32593-
0590. Officers: E. Rob Leatherbury,
President; John L McCarron, Jr., Executive
Vice President; E. P Nickinson, Jr.,
Executive Vice President; William J. Colly,
Sr., Vice President/Finance Secretary;
Philip M. Alvarez, Vice President: Peggy R.
Moore, Treasurer, Emma Lou Drey,
Assistant Secretary: Grace Wicke,
Assistant Secretary; Gregory L.
Leatherbury, President: E. B. Peebles, Jr.,
Senior Executive Vice President

R. Brian, Inc., 4333 TransworldRd., Suite T-
16, Schiller Park, IL 60170. Officers: Ralph
E. Brian, President' Cynthia J. Brian,
Secretary/Treasurer

Southern Steamship Agency, Inc., 80 Saint
Michael Street, P.O. Box 2188, Mobile, At,
36652..qfficers: Gregory L, Leatherbuyy,
President; E. B. Peebles, Jr., Senior
Executive Vice President:.E. R.
Leatherbury, F ecutive Vice Presidenti
John L. MtCaron, Jr., Executive Vice
President; Robert R. Batkerding, Sr., Senior
Vice President; H. K. Baker, Jr, Vice
President Jack W. Campbell, Vice ' '

President; Martin 1. Walsh, Vice President:
H. S. Thorne, Ill, Vice President: Leslie 1.
Stuart, Jr., Vice President: Michael T.
Merritt, Vice President- John E, Dyer, Vice
President; E P. Nickinson, Jr.. Vice
President; Robert S. Matthews, Vice
President: P. M. Alvarez, Vice President:
Robert C. Engram, Vice President- 1, Frank
Fogarty, Vice President; Michael V, H.
Walsh, Asmistant-Viceiresident; Peggy R.
Moore, Treasurer, Loralne W, Pugh,
Assistant Secretary Admjnistratlon; Emmat
L. Drey, Assistant Secretary. William J.
Colley, Senior Vice President-Finance/
Secretary; Dudley E. Dawson, Jr., Director:
Ernest F. Ladd, III, Director, E. Roberts
Leatherbury, Executive Vice President

Charles J. Buscemi, dba Seven Seas ,
Consultants, 838 Greens Road, #250, P.O.
Box 60741, AMF, HoUston, 'lX 77060

Meston and Brings, Inc., Maritime Bldg., Suite
522, P.O. Box 24383, Seattle, WA 08124.
Officers: Bruce S. Meston, President: Sam
T. Shimabukuro, Assistant Vice Presl4ent,

Inter-Maritime Forwarding Company Florida,
Inc., 2917 N.W. 79th Avenue, Miami, FL
33122. Officers: Charles H. Dalldor,
President/Director; Maritn G. Mann, Vice
President; Robert B. Mann, Secretary/
Treasurer, Marcelino Vazquez, Vice
President

Inter-Maritime Forwarding Co. (California)
Inc., 421 North Oak Street, Inglewood, CA
90301. Officers: Charles H. Dalldorf,
President/Director, Martin G. Mann, Vice
President; Robert B. Mann, Secretary/
Treasurer

'Akhtar L. Din, 4 Michael Drive, Blauvelt, NY
10913

Richard Allen Cope, dba RC Shipping
Services, 6065 Rosewell Rd., N.E., Atlanta,
GA 30328

MarjorieA. Goltzman Arellano, dba Customs
Import Services, 1314 Texas Avenue, Suite
606, Houston, TX 77002

Seaport International, 42-D Hasell Strdet,
Charleston, SC 29401. Officers: Edward A,

48322
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Godfrey, President; Amelia G. Aiken, Vice
President/Treasurer

Miguel M. Alvarado, dba Exporters Service,
11211 Katy Freeway, Houston. TX 77079
Dated: September 25, 1981.
By the Federal Maritime Commission.

Joseph C. Pollng,
Acting Secretary.

IFR Doc. 81-28479 Filed 9-30-81: 8:45 am]
BILLING CODE 6730-01-M

[Independent Ocean Freight Forwarder
License No. 943]

George Stem Co., Inc.; Order of
Revocation

On September 14, 1981, George Stem
Co, Inc., 807 Keyser Bldg., 207 E.
Redwood Street, Baltimore, MD 21202,
surrendered its Independent Ocean
Freight Forwarder License No. 943 for
revocation.

Therefore, by virtue of authority
vested in me by the Federal Maritime
Commission as set forth in Manual of
Orders, Commission Order No. 201.1
RewsedL01(c), dated August 8,

1977;
It is ordered, that Independent Ocean

Freight Forwarder License No. 943
issued to George Stem Co., Inc. be
revoked-effective September 14, 1981,
without prejudice to reapplication for a
license in the future.

It is further ordered, that a copy of
this Order be published in the Federal
Register and served upon George Stem
Co., Inc.
Albert J. Klungel, Jr.,
Director, Bureau of Certification and
Licensing.

[FR Do=. 81-2821 Filed 9-30-8; &45 am]
BILLING CODE 6730-el-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Public Health Service

First-Year Student Enrollment
Decreases for Health Professions
Schools

The Department of Health and Human
Services announces that schools of
medicine, osteopathy, dentistry, public
flealth, pharmacy, optometry, podiatry
and veterinary medicine are permitted
to decrease the first-year student
enrollments that were required by
statute as part of the conditions for
receiving health professions
construction grants, loan guarantees and
interest subsidies under Title VII of the
Public Health Service Act.

The Omnibus Budget Reconciliation
Act of 1981 (Pub. L. 97-35) requires the.
Secretary to unilaterally release all

recipients of grants, loan guarantees,
and interest subsidies under sections
720(a) and 726, of the Public Health
Service Act (as these sections were in
effect prior to October 1,1981) from any
contractual obligation to fulfill
enrollment increases incurred under
these sections or their implementing
regulations. This release is applicable to
all grantees that received grants, loan
guarantees and interest subsidies
irrespective of the date of the award.
The release is effective as of October 1,
1981 and will apply to enrollment levels
beginning in the 1981-82 academic year.

While relieved of enrollment
requirements of the construction
program, schools df public health
wishing to participate in the $ealth
Professions Capitation Program may not
decrease first-year enrollments of full-
time students below the level required
for capitation eligibility. (See section
771(e) of the Public Heaith Service Act.)

This announcement will serve as an
amendment to the approved
applications, Notices of Grant Awards,
and the Specifics of Grants pertaining to
the number, of first-year student
enrollments.

Questions concerning this
announcement should be directed to:
Director, Bureau of Health Facilities,
Health Resources Administration,
Center Building, Room 5-22, 3700 East-
West Highway, Hyattsville, Maryland
20782 (Phone.301-436-7700)
Robert Graham,
Acting Administrator.
September 26,1981.
[FR Doc. M-28528 Filed S-W-ft &45 1n
BILLING CODE 4110-M,-

DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT

Office of the Secretary

[Docket No. D-81-658]

Delegation of Authority
AGENCY: Office of The Secretary, HUD.
ACTION: Delegation of authority.

SUMMARY: The Regional Administrator
and Deputy Regional Administrator,
Chicago Regional Office, Region V, and
the Area Manager and Deputy Area
Manager, Detroit Area Office, each is
delegated the authority of the Secrelary
of Housing and Urban Development,
pursuant to-Section 414 of the Housing
and Urban Development Act of 1969,40
U.S.C. 484b, as amended, to transfer a
parcel of Federally-owned surplus land,
together with any improvements and
related personal property to the City of
Detroit, Michigan.

EFFECTIVE DATE: September 25,1981.

FOR FURTHER INFORMATION CONTACT:
Angelo Scioscia, Department of Housing
and Urban Development, 451 Seventh
Street, S.W., Room 5182, Washington,
D.C. 20410, Telephone 202/755-1862
(This is not a toll-free number).
SUPPLEMENTARY INFORMATION: The
subject real property will be assigned to
HUD by GSA. The property will then be
sold to the City of Detroit, Michigan for
development of an assisted public
housing rental project for persons of low
and moderate income. The transaction is
being handled this way to avoid the
necessity of returning all the closing
documents to Central Office.

Accordingly, the delegation of
authority should read as follows:

The Secretary of the Department of
Housing and Urban Development
delegates to the Regional Administrator,
Deputy Regional Administrator, Chicago
Regional Office, and the Area Manager
and Deputy Area Manager, Detroit Area
Office, pursuant to Section 414 of the
Housing and Urban Development Act of
1969,40 U.S.C. 484b, as amended, the
authority to transfer real property-listed
below, together with any improvements
and related personal property, to the
City of Detroit, Michigan: IRS Site,
Detroit, Michigan; GSA Control Number
5-G-MI-639A
(Section 414 of the Housing and Urban
Development Act of 1969, 40 U.S.C. 484b.)

Issued at Washington, D.C., September 25,
1981.
Donald L Hovde,
UnderSecretary, Department of Housing and
Urban Development.
[FR D. =1-0 Fid 90-8: .&45 am
3LIWIO CODE 4210-ol-M

[Docket No. D-81-659]

Delegation of Authority

AGENCY:Office of the Secretary. HUD.

ACTION: e-fegation of authority.

SUMMARY: The Regional Administrator
and Deputy Regional Administrator,
Region VL Fort Worth, Texas and the
Area Manager and Deputy Area
Manager, San Antonio Area Office, each
is delegated the authority of the
Secretary of Housing and Urban
Development, pursuant to Section 414 of
the Housing and Urban Development
Act of 1969,40 U.S.C. 484b, as amended,
to transfer a parcel of Federally-owned
surplus land, together with any
improvements and related personal
property, to the City of San Antonio,
Texas.
EFFECTIVE DATE: September 25, 1981.
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FOR FURTHER INFORMATION CONTACT.;
Angelo Scioscia, Department ofHousing
and UrbanfDevelopment,A51.Seventh
Street, S.W., Room 518Z7Washington,.
D.C. 20410, Telephone:20Z,755-1862.
(This is not a toll-free numberj.
SUPPLEMENTARY,'INFORMATION:.TJhe-
subject real property will beassignedto
HUD by GSA. The property willithenbe
ild to the. City, of.San. Antonlo;,Texas
)r development of an assistedpublIf
ousing rentaL project for persons, of lbw-
nd moderate income..The transaction is
eiag handled-this way to avoidithe.
ecessity of returning all thaeclsing..
ocuments to.Central Office.
Accordingly, the.delegation or

athority should'readfas follbws.
The Secretary, ofthe.Department!oL,
ousing and Urban-Development'
alegates to the Regional Administrator,
eputy Regional Administrator, Regjorr
I, Fort Worth,.Texas andthe-Area&
lanager andDeputy-Area.Manager,.
an Antonio-Area Office, pursuant th
action 414,of the Housmg;ancLUiiban
evelopment Act'of 1969, 40,U.S.CG 484b,

amended; the'authority to transfer
al property-listed below, together with
iy improvement- and'related'personal
-operty,,the.City-of San Antonio,.
axas: Former Post Office Site, Sam
ntonio, Texas, property. identified-as,
CB 2970; containing 2.249'acres. GSA-
ase NBR 7-G-TX-919. -
ectionA14'of the Housing and-Urban
3velopment'Act of:1969; 40 U.S.C; 484b),
Issued atWashington, D.C.; September25,
181.
3nald I: Hode,
'derSecretary, Department of Housing and
,ban Development.
t Doe. Ui-28545 Filed -I 845 am]
-LING CODE 4210-01-M

EPARTMENT OF THE INTERIOR

sh and Wildlife Service

idangered'Species Permits; Issued
ir the Month of August; U.S. Forest-
.rvice, et al.
Notice is- hereby given thaLthe-Fish
id Wildlife-Service has.takenthe,
llowing action with regard:t1permit
iplications duly receivedaccording to
!ction 10 ofithe:EndangeredSpecies
.t of 1973 as. amended, 16 U.S.C; 1539.
ich-permitlisted asissued wasgranted
ily afteritwas deterninecthatit was
iplied-for in good faith, that by
anting the permitit willnot be~to the
sadvantage of the:endangered!species;
id that it will, be consistentwith the
irposes- and policy set forth inAhe
idangered Species Act of 1973 as
nended.

Additional-mformation on: these
permit actions may-barequested-by
contacting the:Federal Widlife-Permit
Office;,Box3654, Arlington, VA22203,
telephone: (703/235-1903) ori By.-
appearing in person.atthe Federal
Wildlife3Permit Office, 1000 N:, Glebe,
Road, Room 605, Arlington, VA,
between the-hours.of g:00:a.m. and 3:00
p.m. weekdays.
US Forest Servfce:.X2519. 0--2.-81.
Smithsonian-Ihst.%X7024, 0--10-81t.
'St. Louis Zoo ParknX7364. 0--04-81.
Inst. f6r Raptor STU. X7869,,08-05--81.
Foster;, Steverr C.:-X7949; 08:-07-81:
Univ. of Co Museum-XS028, 08:--81.
Moore, DavialX80808-10.8:I
Goodson, Nil ej:X819 408-0:-81.
W. Found'of-VertZborX8176.08-17-81.
LexihgtonrPhieasantry=X8179;-08-31-81.
LAE: X8212. 08-20-81!
Mus. ofthe-Am. IndX82221 0&--11-81.
Zoo Soc-of SanDiego-X8234; 08-27-=81.

DatedSbptember.24;1981-
R. K. Robinson,
Chief Branch.ofPeri tFederalWildI1fR
Permit Office
iFR Doe. 81-28555 Filed'9-3O-818-S.am]
BILLING CODE 4310-55-M

Endangered'Species Permit- Issuance
of Permit for Marne: Mammals;
Vancouver Public.Aquarium:

On August 4,1981, a notfce was
published in the Fedbral Register C46FR
16, No. 149), that an applicatiomhad'
been filed with the Fish and Wildlife.
Service by the Vancouver Piublic
Aquarium, P.O. Box 3232,-Vancouver.
British Columbia, Canada V6B 3X8 for a
permit to capture four sea otters
.(Enhydra lutrisjforthepurpose of
public display.
_ Notice in hereby given that-ion
Sepfneber 11, 1981, as authorized-by the
provisions ofthe Marine-Mammal_
Protection Act of 1972 (16 U.S.C. 1361-
1407), the Fi'sh and Wildlife-Service
issued-a permit PRT 2-2507 to the
Vancouver Public Aquanupy subject-to
certain conditions set forth therein

The permit is available for'public
inspection- during normarbusiness hours
at the-Fish and Wildlife Service's Office
in Room 601, 1000 N. Glebe Road,.
Arlington, Virginia. -

Dated: September 25,1981.
R. K. Robmasoi',,
ChiefiBranch of Permits, Federal Wildlife
Permit Office
[FR Do81S-28i54-Filed 9:-3-i: -4Aam1

BILLING CODE 4310M-55-"

Endangered Species Permit; Receipt
of Applications; James E. Schrope~et
al.

The applicants listed-below wish,to:
conduct certain:activities with various
endangered species:
PRT 2-8415
Applicant: lames E. Schrope, Easthampton,

MA. 
I

The applicant requests a permit to- /

purchase in interstate commerce
captive-bred nene geese (Branta
sandvicensis) from Dr: S',Dillon.Ripley,
Litchfield, Connecticut, for enhancement,
of propagation.
PRT 2-8485
Applicant: Chicago-Zoological Puck,

Brookfield; I .

The applicant requests a permit tor
import one-male captive-bredsnow
leopard, Panthera uncial fiom ithe
HelsinkLZoo-forenhancementof
propagationi
PRT 2-8471:
Applicant:,Lawler, Matusky and Skelly

Engineers, Pearl River, NY.

The applicantirequests a permit to
capture:incidbntally shortnose sturgeon
(Acipenserbrevirostrum) from the
Hudson River during normal field'
collection operation- f6r scientific
research; No eff6rhr will be made to
purposely capture shortnose sturgeon.
PRT 2-8474

Applicant: Caribbean National Forest,-U,S.
Forest Service,'Luquillo, PR.

The applicant requests a permit to
take (capture) Puerto Rican boas
(Epicrates mornatus) at the Caribbean
National Forest to determine the
distribution, abundance, and habitat,
requirements of this species for
scientific research. No:snakes are to be
removed from the wild.

Humane care and treatment during
transport; if applicable, has been
indicated by the applicants.

Documents and other information
submitted'with these-applications are,
available to the public during normal
business hours in Room 601, 1000 N.
Glebe, Arlington Virginia, or by writing
to the U.S. Fish & Wildlife Service,
WPO, P.O. Box 3654, Arlington, VA
22203.

Interested persons may comment on
theseapplications on or before
November 2, 1981, bysubmitting written
data, views, or arguments to the above
address. Please-referto the file humber
when submitting comments.
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Dated: September 24. 1981.
R. K. Robinson,
Chief Branch of Permits, Federal Wildlife
Permit Office.
IFR Doe- 81-28556 Filed 9-30-81;8:45 am

BILLNG CODE 4310-55-M -

Bureau of Land Management

[AA-29383]

Alaska Native Claims Selection

The document entitled "Terms and
Conditions for Land Consolidation and
Management m the Cook Inlet Area"
was ratified by Public Law (Pub. L.) 94-

- 204 (89 Stat. 1145,1151) on January 2,
1976, and clarified on August 31,1976.
Section II of the Terms and Conditions
authorized reconveyance by the United
States to Cook Inlet Region, Inc., of
lands conveyed by the State of Alaska
to the United States. On November 15,
1977, Sec. 3(a) of Pub. L. 95-178 (91 Stat.
1369] authorized'the Secretary of the
Interior to identify and reserve within
two years after initial conveyance of
such lands to Cook Inlet Region, Inc.,
any easement he could have lawfully
reserved prior to conveyance and to
issue immediately thereafter a revised.
conveyance reflecting such reservation.

On November 16,1979 Patent No. 50-
_80-0011 and Interim Conveyance No. 258
-were issued to Cook Inlet Region, Inc.,
for 4,191.84 acres and 321.75 acres,
respectively, or the surface and
subsurface estates of lands conveyed to
the United States by the State of Alaska.
The lands were conveyed pursuant to
Secs. 14(e) and 22(fl of the Alaska
Native Claims Settlement Act of
December 18,1971 (43 U.S.C. 1601,
1613(e), 1621(j)) (ANCSA), and Sec. 12(c)
of Pub. L. 94-204 (89 Stat. 1145, 1152), as
amended by Sec. 3(a) of Pub. L. 95-178
(91 Stat. 1369), and are described as
follows:

Seward Meridian, Alaska (Surveyed)
T. 5 N., R. 8W.

Sec. 21, lots 11 and 12, SW NE NE
SWY4, WVNE SW 4, SE NE SW ,

NW 4SWY4, S SWY4;
Sec. 22, SW SE4;
Sec. 27, lots 4,5 and 18, SWY4NWA;
Sec. 34, NEY, E NW .
Containing 559.25 acres.

T. 5 N., R. 9 W.
Sec. 31, lot 7;
Sec. 32, lots 8 and 9.
Containing 71.84 acres.

T. 5 N., R. 10 W.
Sec. 8, NE 4SE ;
Ser. 9, S ;
Sec. 10, N'/, NYSWY4, SWYaSWY ;
Sec. 16, EYNW . -
Contaiimg 880 acres.

T. 7 N., R. 11 W.

Sec. 29, SENWV4
Containing 40 acres.

T. 8,N., R. 11W.
Sec. 17. lot 1;
Sec. 20, lots 1 to 4, Inclusive, N%-ANE SW .

E11SW 4NEV4SW 4. SENEKSW 1,
SEVSW . SEVA;

Sec. 21, lot 2, SWA, W'ASEIA;
Sec. 28, lots 3.4 and 5, SW'/NE1/4.

SI-NW/, WSE 4;
Sec. 29, lots I and 2 E/, El Wb;
Sec. 30, lots 5, 6,7 and 9 to 21, inclusive:
Sec. 31, lots 7, 8 and 10 to 15. nclusve,
Sec. 32, N%,NW . SEANW A.
Containing 1,721.05 acres.

T. 7 N., R. 12 W.
Sec. 3, lots 1,2, 3 and 9 to 12, Inclusive:

NWY4NE . S% NW , NWVaSW'A;
Sec. 4, E SEVaSW V;
Sec. 9. lots 3,4 and 7, NE 4, E NW/4,

E SW , NWYVSE V;
Sec. 10, lot 7.
Containing 914.86 acres

T. 8 N., R. 12 W.
Sec. 34, lot 1.
Containing 4.84 acres.
Aggregating 4,191.84 acres.
Interim Conveyance No. 258 of November

16,1979

Seward Meridian, Alaska (Surveyed)
T. 5. N., R. 8W.

Sec. 21, those portions of lot 7 more
particularly described as NWVASWt4SEA
NWA and S SWVaSEANW1a;

See. 22, Lot 1, excluding that portion of lot 1
designated on the State status plats as
lot 19A; SE9VSWV4, excluding State lot
19B;

Sec. 27, those portions of lot 1 more
particularly described as NiNW NEV4
and N ASE aNW/4NEYh;

That portion of lot I and lot 8 designated
on the State status plats as lot 1D;

Those portions of lot 8 designated on the
State status plats as lots BA and 8C.

Containing approximately 119.25 acres.
T. 5 N., R. 10 W.

Sec. 16,'W NEYV, excluding land lease
24099, lake, and all land southeast (SE) of
platted access road.

Containing approximately 69.00 acres.
T. 7 N., R. 12 W.

Sec. 4, Tracts 3,4, 5,6,7, and 8 of ASLS 70-
6.

Containing approximately 133.50 acres.
Aggregating approximately 321.75 acres.

Pursuant to Sec. 17(b) of the Alaska
Native Claims Settlement Act of
December 18,1971 (43 U.S.C. 1601,
1616(b)), the following public easements,
referenced by easement identification
number (EIN) on the easement maps
attached to this document, copies of
which will be found in case file AA-
31242, are reserved to the United States.
All easements are subject to applicable
Federal, State, or Municipal corporation
regulation. The following is a listing of
uses allowed for each type of easement.
Any uses which are not specifically
listed are prohibited.

25 Foot Trail-The uses allowed on a
twenty-five (25) foot wide trail easement are:

travel by foot, dogsled. animals,
snowmobiles, two- and three-vheel vehicles,
and small all terrain vehicles (less than 3,000
lbs. Gross Vehicle Weight (GVW)).

60Foot Road-The uses allowed on a sixty
(60) foot wide road easement are: travel by
foot, dogsled, animals, snowmobiles, two-
and three-wheel vehicles, small and large all-
terrain vehicles, track vehicles, four-wheel
drive vehicles, automobiles, and trucks.

Easements to be Reserved:
a. (EIN 3 L) An easement sixty (60] feet in

width for an existing road paralleling the
Kenai River in Sec. 34. T. 5 N., . 8 W..
Seward Meridian. The uses allowed are those
listed above for a sixty (60) foot wide road
easement.

b. (EIN 4 D4) An easement tventy-five (25)
feet In width for an existing trail from the
North Kenai Road on'the section line
between Sees. 2 and 11. T. 7 N., R. 12 IV.
Seward Meridian. westerly to the southeast
shore of Foreland Lake in Sec. 3, T. 7 N. R 12
IV. Seward Meridian. The uses allowed are
those listed above for a twenty-five (25) foot
wide trail easement.

c. [EIN 5 D4) An easement sixty (60) feet in
width for an existing road which traverses
Sees. 20,21.29, 30 and 31, T. a N, R. 11 V.,
Seward Meridian. The uses allowed are those
listed above for a sixty (60] foot wide road
easement.

d. (EIN 6 L) An easement twenty (20] feet in
width for an existing power line which
traverses Sec. 27, T. 5 N, R. SW., Seward
Meridian. The uses allowed are those uses
assoclated with the construction, operation
and maintenance of a powerline.

e. (EIN 7 L) An easement twenty (20) feet in
width for an existing power line which
traverses Secs. 21 and 28, T. 8 N., R. 11 W.,
Seward Meridian. The uses allowed are those
uses associated with the construction,
operation and maintenance of a powerline.

£ (EIN 8 L) An easement sixty (60) feet in
width for an existing road which traverses
Lot 8, Sec. 27, T. 5 N. R. 8 W. Seward
Meridian. The uses allowed are those listed
above for a sixty (60) foot wide road
easement.

g (EIN 34 L) An easement twenty (20] feet
In width for an existing power line which
traverses the NVNE . NENWY Sec. _34, T.
5 N, R. 8 IV, Seward Meridian. The uses
allowed are those associated with the
construction, operation and maintenance of a
powerline.

When this decision becomes final,
revised conveyance documents will be
issued to Cook Inlet Region, Inc., for the
above-described lands reflecting the
easements identified above. The revised
conveyance documents will remain
subject to all other rights, terms,
conditions, and covenants contained in
Patent No. 50-80-0011 and Interim
Conveyance No. 258, respectively.

In accordance with Department
regulation 43 CFR 2650.7(d), notice of
this decision is being published once in
the Federal Register and once a week, -

418325



48326 Federal Register / Vol. 46i No. 19aO [ Thursday, Obtober 1, 1981 [ Notices

for four (4) consecutive week, in. the
ANCHORAGEDAILYNEWS;.

Any party, claiming, a- properly interest.
in lands affectedby this:decision;,art
agency of the-Federal government,,o-
regional rorporation:mayappaei the:
decision to the AlaskaNatir7vClaims
Appeal Board, P.O, BbxZ433 -
Anchorage, Alaska 99510 with a- copy
served upon both the Bureau ofLand
Management, Alaska State Office, 701 C
Street, Box 13; Anchorage, Alaska-99513
and the Regional Solicitor, Office of the-
Solicitor, 510L Street, Suite 408;
Anchorage, Alaska 99501. The time
limits for. filing an appeal are:

1. Parties receiving service-of this
decision-shall have-30 days-fionmthe-
receipt of this-decisiofi to file- an appeaL

2. Unknown parties, parties-unable to
be located after reasonable- efforts, have-
been expendedto locate; andipartfem
who failed.or refisedtosignfthe return,
receipt shalr have untirNovemberZ
198L to file anappeaL

Any-party knowmorunknowmnwho is
adversely.aff~ctedby-this:demsion:shall'
be deemed'tb have waived tlioserights-
whfch-wereadirersely;affected:unress -an
appeal is timely filed with the.-Alhska-
Native-Claims-Appeal'Bdard.

To. avoid summary dismissarof the
appeal' there mustbe-strictcomplhance
with the regulations,gpvernmngsuch'-
appeals. Further:information:on the
manner-of andrequirements.f-or-filing an
appeaLmaybe-obtained fromthe:Blream
of hand Management',70TC:Streal Box
13; Anchorage, Alaska 99513

If.an appeaLis taken, the partytobe
servedwithacopy of the nati:e.of
appeal'is:CooknletRegfon,nc., PO.,
Drawer74-N,,Anchorag, Alska 99509,
Ann Jolinson,
Chief Branch ofANCSA Adjudication
IM Doa.cl28346 Filed 9-30-81-::45 am]

BILLING COE'4310-84-M"

Invitation ToParticipateimExploration,
Project on Lands

ArkLand'Company Proposes to.
conduct an exploratiornprojectonlands
containing Federalmineral whifch are
described.below. All parties:wisiing to
participate ona-pro rata-cost sharing
basis are.ihvited.to- contactThmvidE
George,,cfo Ark Land Cbmpany-, P.O.
Bbs 1688; Jasper; Alabama 35501,.phone
(205) 62Z--3301, and-RbgerHildebeidel,
Eastern-States Director, Bureau ofLand-
Management, 350 SoutlWPickett StreeU
Alexandrim Vfrgintw22304. This
exploration project.will be conducted-on
the follbwing lands-

Huntsville Meridian
T. 14 S., R. 10 W..

Sec. 2, SW NE A, SE/ SWVi.,SW 4SW"/i
SESE/S4,SW/ SE,NW4S :4

Sec. 3, NEVNK3 SEY 4NF.4_NESE 4.
SE SE 4;

Sec. 10, S84SE .
Sec. 11, NEWNE-,,SE MNE/4. SW NEti4.

NWV4NE , NE'/NW'4, SErAWI%/,
SW NW4, NEI SWA, SE 5SW4,
SWY4SWV4.NW SW , SWYASV4;

Sec. 14, NEKNW4,,NW/4T44W/_
NW NEY4;

Sec. 15, NEV4NEV4, SE ANE. SW'NE4.
NW 4NE . SE NW , NW4NW .

Lonna:McKenna;
Acting Chief Division-of LandsandMinerals.
IFR Do. 81-28=52 SledA-O-11: 8:45*am)

BILLING CODE 4310-84-M

Extension of Publie Comment Penod
on Draft Environmental Statement andJ

Draft Wilderness Study ReporfEl
Malpais Area, New Mexico'
AGENCYvBiureaoftand M-anagement.
Interior.
ACTION: Notice ofextension of public
comment-period on the DrafW
Environmentl'IinpactStatementand-
Draft Wilderness-Study-Reportfor the El
Malpais AreasiirNew7NMexico.

SUMMARY- Pursuant to-Sectibn 3(d) of
the-Wiliferness:Acf of*1964; noticafs.
hereby given thaLthe commenLperiod
onithe ElMalpaihswilderness proposal-
wilbe helcdopen 30 dhys pasttie,public
hearings schediledfor-September 29
and 30,,1981..
DATE. Comments-on't e-proposed
wilderness'designatron and on the
content ofthp Draft Environmental'
ImpactStatementand.Wild~emess Study
Report willhbe.accepted up toan7
including October 3021981.
SUPPLEMENTARY-INFORMATION: This
notice-extends the clbse.of~conunent
period'date-provided'in' the Federal
Register on-MondayAugust 24, 198T (46
FR 42769}i:fromOctobez 19.1981, to.
October, 30, 1981.

Dated: September25.1981L
D. Dean Bibles;,
Agsistant Director.
[Fi ne.81-zsa PBid59 - -l8:4.iaml

BILLING C0DE4310:-&4-M:

National ParkServrce

Gateway NatfonaL;Rebreatibn Area;
Gateway-AdinsoryjCommiSsion
Meeting

Nbtice 1sherey-gfveiirFaccordunce
with the Federal Advisory-Committee
Act, that ameeting-ofthe Gateway
National Recreation-Area-Advfsory-
Cbmmission will, be held commencing, ar

,3 p.m., Tuesday,_October 6i.1981" at the
William F Ryan Visitor Centenatfloyd
Bennett-FieldoBrooklyn, Nev York.

The Commission was establisled, by
Pub. L. 92-592 to meet and consult with
the Secretary of the Interior on general,
policies and specific matters relating to
the development of Gateway National
RecreationArea.

The matters to be discussed at this
meeting include:

- 1. Coney Island/Breezy Point Ferry update
including fundlng.

2. DevelopmenLConcept Plan-publicattoi
schedule and update.

3 StatusofI-uman Resources
Administration request for use of Floyd
Bennett Field.

4. Summer ProgranrEvaluatlbn.
5. EorLWhadswortli update, incl{ idng

perceptionsorSecretary or the-Interior Jumes
WattancLCongressman Molinari differences,
and future role of Gateway Advisory,
Conmiassio .

6-New schedule for the. year. f6r meutings
of Gateway Ad isory, Commission meetings.

The=meetin-willbe open to the-
public. However, facilities and spaca to
accommodate members. ofthe public are-
limited and'persons:willbe
accommodated-ona first-come, first-
served! asis;.Any member of thepublic
may-filewiththe Commission a written
statement concerningthe matterstobe-
discussed.

Persons wishmgfiirtherinformation
concerinhgthis meeting- or-who wish to-
submiL writtenstatements-may conttctL
Herbert SiChbles; Jr., Superintendent;
Ghteway1Ntional Recreation-Area;
Headquarters,.Building No..69,,Floyd;
BennettField,-BrooklynNswYork
11234, (212)630-0353.

Minuteszof the meeting- will bo-
availabli-for inspection.fourweeksafton
the meeting. aLthe GatewayNhtionaIl
RecreatfoniAreaHead'quartersBgidldlng,

Uated' Septtmber14, 198T.
Herbert S. Gables, Yr.,
Superintendent- Gateway National
RecreaticorArea,
[FR Doc. 81-48314 Filed 9-3081:0:45 uml,
BILLINo.CODE 4310-70-M

National Registerof Historlc;Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing In
the National Registeriwere-received by
the National Park Servicebefore
September 18, 1981. Pursuant to §1202.13
of 36 CFRPart1202o written comments
concerning the significance of these
properties under the-National Register
criteria for evaluation may be forwarded
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to the-Naffonal Register, National Park
Service, U.S. Department of the-Interior,
Washington, DCG20243. Writen
cotniients should-be submitted by
October16, 1981.
Carol Shull.
Acting Keeper of the NationalRegstar.

MASSACHUSETTS'

Middlesex Cbunty,
Winchester,Sanbor.House, 15 High St.

Suffolk County
Bostonf iilds Corner3iunicipaLBuilding. 1

Arcadia St.

NEW YORK

Fulton County
johnstown,iFulton:County Jail [Tryon County

Jail) Perry and Montgomery Sts.

SOUTH'CAROUNA
Courthousesm'South-Carolina Designed

by William Augustus Edwards-Thematic
Resources-Referenc--see individual listings
underAbbeville, Calhoun, Dillon. Jasper, Lee-
and.YoriConties-.

Abbeville County
Abbeville,Abbeville County. Courthouse

[Courthouses m South CaolirDesigned,
by William AugustuxEdwards Thematic
Resources) (prevfouslyItstedirAbbeville
Historic Dlstnct-9-1 -72}

Calioun County-
St. Matthews; C4ahourrCountyCourthouse.

(Courthouses zirSouth-CarolinwDesigued
by Wiolian Augustus Edivards: Thematic
Resources) S. Railroad Ave.

Charleston. County-
McClellanville vicinity, Cope Romaiu

Lighthouses, SE of McClellanville on
Lighthouse Island.

Dilton County
Dillon, Dillon County Courthouse
:(Courthouses jn South Carolina Designed
by William Augustus Edwards Thematic
Resources) 1303W. Main St.

Jasper County
Ridgeland, Jasper County Courthouse

(Courthouses in South Carolina Designed
by William Augustus Edwards Thematic
Resources) Russell St.

Lee County
Biihopvile. Lee County Courthouse

Courthouses in South Carolina Designed
by William Augustus Edwards Thematic
Resources) 123 Main St.

Richland County
Columbia, Babcock Building. South Carolina

State Hospital, Bull St.

York County
York, York County Courthouse (Courthouses

in South Carolina Designed by William -
Augustus Edwards Themalic Resources)

(previously listed in York Histbric District
10-18-79).

IFR Dc 81-5I Fied 9-30-8M.i4Saml

BILUNG CODE 4310-7-U

Big Cypress National Preserve;
Availability of Master Plan of
Operations for the Purpose of Oil
Drilling

In accordance with § 9.52 of Title 36of
the Code of Federal Regulations, Big
Cypress National Preserve has received
a draft Master Plan of Operations from
Exxon Company, U.SA. for the purpose
of oil drilling operations in the Raccoon
Point Field area of Big Cypress National
Preserve. The public is invited to review
and comment on the Master Plan of
Operations, copies of which are
available for review during normal
business hours at Everglades National
Phrk Headquarters, Route 27,12 miles
south of Homestead, Florida; Big
Cypress National Preserve, Star Route.
Box 11, Ochopee, Florida; Miami-Dade
Public-Library, Main Library. IBiscayne
Boulevard, Miam. Florida; Collier
County Public ibrary, 650 Central
Avenue, Naples, Flondri; and at the
National ParkService, Southeast
Regional Office, 75 Spring Street, S.W..
Atlanta, Georgia. Comments should be
received by October 31, 1981. For further
information contact Pat Tolle.
Management Assistant Everglades
National Park, 305) 247-6211.

Dated: September 10. 1981.
Neal G. Guse, Ii;,
Actng Regin'a) Director. Southeast Region.

IWRDfloc.B-2i55 ied 5-30-8it 8:45 =1l
BILIJNG CODE 43t0-70-M

Biscayne National Park, Florida;
Designation of Boundary

Section 101 of the Act of June 28,1980.
(94 Stat. 599), established Biscayne
National Park.

Notice is given that the boundary of
Biscayne National Park has been
established, pursuant to the Act, to
include the land depicted on boundary
map number 169-90,003. dated April
1980, prepared by the Land Acquisition
Division of the Southeast Regional
Office of the National Park Service.

This map is on file aiid available for
inspection in the administrative office or
the Biscayne National Park, P.O. Box
1369, Homestead, Florida 33030, and in
offices of the National Park Service,
Department of the Interior, Washington,
D.C. 20240.

Following is a detailed description of
the boundary as depicted on boundary
map 169-90.003:

Commencing at the Northwest cornerof
- Section 35. Township 55 South, Range 40

East, Tallahassee Meridianz
Thence Easterly 1,97835 feet. more or less?

along the north line of said Section 35 to a
point on the center line of Old Cutler Road,
as shown on Sheetli of14 Sheets of Part
Three of the drawings titled Metropolitan
Dade County Flonda.Bulkhead Line. and
recorded i Plat Book No. 74. Page3 ofthe
Public Records of Dade County. Florida.
February 23.1962;

Thence Southwesterly .700 feet. more or
less. along the center line of said Old Cutler
Road to a point, said point being the
intersection with the center line of S.V. 176
Street:

,Thence Easterly along the extension of the
center line of S.w. 176 Street bearing North
87*39*08' East. 700 feet. more or less, to the
Point of Begimnng:"

Thence South B05353. East 30,00 feet.
more or less. to a point on the ntracoastal
Waterway.

Thence Northeasterly along the
Intracoastal Waterway 28,930 feet. more or
less, to a point of intersection with Latitude
25"40'16" North,

Thence East along the Parallel at Latitude
25"40'16" North 6,600 feet. more or less. to a
point on the Southwest side of a cable area
lying generally South of Cape Florida (said
cable area shown on the National Oceanic
and Atmospheric Adminstration Nautical
Chart 11451);

Thence Southeasterly along the Southwest
side of the cable area 18.000 feet. more or
less. to.a point where the Southwest line of
said cable area deflects to the right~said
point being approxinately at Latitude
25'38'40" North);

Thence East 14.000 feet. more orless. tora
point of intersection lwith the 10 fathom line
(water depth of 60 feet)-_

Thence Southerly along thelo fathom line
(60 foot depth curve line . 133,000 feet. more
or less, to a point on the North line of The
Key Largo Coral Reef MarneSanctuary (also
known as John Pennekamp Coral Reef State
Park), at Latitude 25 1"3 North.Longitude
80*10'00" Westz

Thence Northwesterly along the boundary
of the Preserve and State Park 21.000 feet.
more or less, to Latitude 25"20'06" North.
Longitude 80,12'36" West;

Thence Southwesterly 9,400 feet. more or
less, to a point on the Monre-Dade County
line at Latitude 25"19'55" North, Longitude
80'1418" West;

Thence Northwesterly 11.100 feet. more or
less, along the meanderings of said County
line to a point in Broad Creek. located about
mid-channel between Swan Key and the
easternmost tip of Broad Key, Latitude
25"21'04" North. Longitude 80*15'25" West;

Thence Northwesterly 10,350 feeL more or
less, to a point adjacent to flashing red light
marker "14" in Card Sound at the south end
of the Intracoastal Watirway Channel
through Cutter Bank Latitude 25"21'58"
North. Longitude 80'17"'O" West:

Thence continue across the open waters of
Card South North 7700'" West 16,400 feet.
more or less, to a point on the west line of
Section 15. Township 58 South, Range 40

48327



48328 eea6eitrIVl 6 o 9 hrdy coe ,18 oie
East. Said west line also being a portion of
the western boundary of the Turkey Point
Wilderness Area as established by an
agreement entitled "Deed", recorded in Book
7624, Page 457-464 of the Official Records of
Dade County, Florida, March 22,1972;

Thence Northerly along the west line of
Section 15, Section 10, and Sectibn 3 to a
point, said point being the Northwest corner
of Section 3, all-in.Township 58 South, Range
40 East. The west line of Section 15, Section
10, and Section 3 also being a portion of the
western boundary of the Turkey Point
Wilderness Area;

Thence Easterly along the north line of
Section 3, Township 58 South, Range 40 East,
passing Turtle Point, over the waters of
Biscayne Bay, passing the Metropolitan Dade
County, Florida, Bulkhead Line to a point on
a line 350 feet easterly of and parallel to the
Metropolitan Dade County, Florida, Bulkhead
Line as shown on Sheet 6 of 12 Sheets of Part
Five of the drawings titled Metropolitan Dade
County, Florida, Bulkhead Line, and recorded
in Plat Book No. 74, Page 5 of the Public
Records of Dade County, Florida, May 10,
1963. The north line of Section 3, Township 58
South, Range 40 East, also being the north
boundary of the Turkey Point Wilderness
Area;

Thence northerly along a line 350 feet
easterly of and.parallel to the Metropolitan
Dade County, Florida, Bulkhead Line, (as
shown on Sheets 5 and 6 of 12 Sheets of Part
Five of the drawings titled Metropolitan Dade
County, Florida, Bunkhead Line, and
recorded in Plat Book 74, Page 5 of the Public
Records of Dade County, Florida ,May 10,
1963), passing and going around Turkey Point
to the intersection with a line being the
extension easthrard of the south boundary of
Homestead Bayfront Park;

Thence Westerly along the south line of
Homestead BayfrontPart to the Southwest
corner thereof;

Thence Northerly along the west line of
Homestead Bayfront Part to the Northwest
cornor of said park, also being the Southwest
corner of Section 9, Township 57 South,
Range 40 East;

Thence Easterly along the north line of
Homestead Bayfront Part (also the south line

of Section 9, Township 57 South, Range 40
East), 1,870 feet, more or less, to a point;

Thence North 00'35'00"' West, 4,080 feet,
more or less, to a point;

Thence North'04°35'00" West, 3,360 feet,
more or less, to a point;

Thence North 17'05'00" East, 1,995 feet,
more or less, to a point;

'Thence North 39°10'00" East, 2,260 feet,
more or less, to a point;

Thence North 18°25'00" West, 1,060 feet,
more or less, to a point;

Thence North 17°20'00" East, 2,820 feet,
more or less, to a point;

Thence-North 03°00'00" East, 3,500 feet,
more or less, to a point;

Thence North 17*45'00" East, 3,380 feet,
.more or less, to a point on the southwesterly
bank of Goulds Canal;

Thence Souitheasterly along the
southwesterly bank of Goulds Canal 2,200
feet, more or less, to a point;

Thence Northeasterly crossing Goulds
Canal to a point on a tip of larld being the
southeasterly-most tip of a triangular shaped
parcel of land lying between Goulds Canal
and Black Creek (also known as C-1 Canal);

Thence Northwesterly following the
northeastern shoreline of the above-
mentioned triangular shaped parcel of land
300 feet, more or less, to a point;

Thence North 45'15'00" East, 525 feet, more
or less, to a point;

Thence North 32°00'00" West, 2,980 feet,
more or less, to a point;

Thence North 030 '00 ' West, 640 feet, more
or less, to a point;

Thence Northeasterly to a point on the
north line of Section 22, Township 56 South,
Range 40 East, said point being 3,330 feet East
of the Northwest corner of Section 22,
Township 56 South, Range 40 East;

Thence Easterly along the north line of
Section 22 to the Northwest corner of Section
23, Township 56 South, Range 40 East;

Thence Easterly along the north line of said
Section 23, 460 feet, more or less, to a point;

Thence North 17°54'00" East, 2,780 feet,
more or less, to a point on the north line of
the south half of Section 14, Township 56
South, Range 40 East;

Thence North 14°25'00 ' East, 320 fool, moro
or less, to a point;

Thence North 09°25'00" East, 980 foot, more
or less, to a point;

Thence North 00'50'00" Wost, 1,045 root,
more or less, to a point;

Thence North 14°00'00" East, 255 foot, moro
or less, to a point;

Thence North 25*45'00" East, 600 foot, ior
or less, to a point;

Thence North 16'50'00" East, 405 feet, more
or less, to a point; I

Thence North 27'00'00" East, 255 foot, moro
or less, to a point;

ThenceNorth 26°25'00" East, 1,050 foot,
more or less, to a point;

Thence North 22°25'00" East, 040 foot, more
or less, to a point;

Thence North 08°15'00" East, 410foot, more
or less, to a point;

Thence North 07'10'00" West, 460 foot,
more or less, to a point:

Thence North 14°45'00" West, 440 feet,
more or less, to a point;

Thence North 19050'00" West, 260 foot,
more or less, to a point-

Thence North 30'06'00" West, 1,235 foot,
more or less, to a point;

Thence North 00'06'00".West, 1,410 fool,
more or less, to a point;

Thence North 55°52'30" West, 590 foot,
more or less, to a point;

Thence North 5°45'00' ' East, 1,980 foot,
more or less, to a point:

Thence North 16°45'00" West, 950 feel,
more or less, to a point;

Thence North 88°40'00" East, 470 foot, moro
or less, to a point;

Thence North 05*00'00 '" West, 2,035 foot,
more or less, to a point on the south line of
Section 35, Township 55 South, Range 40
East;

Thence North 0607'30" East, 2,000 foot,
more or less, to a point, the Point of
)Begunnng.
BILUNG C00 4310-70-M
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Dated: August 31,1981.
Robert M. Baker,
Regional Director, Southeast Region,
National Park Service.
IFR Doe. 81-28629 Filed 9-30-81 8:45 am]

BILLING CODE 4310-70-A

Corpus Christi Oil and Gas Co., Padre
Island National Seashore, Tex.;
Availability of Plan of Operations and
Environmental Review and Analysis
for the Purpose of Drilling and
Exploratory Oil/Natural Gas Well No. 1

Notice is hereby given in accordance
with § 9.52(b) of Title 36 of the Code of
Federal Regulations that the National
Park Service has received from Corpus
Christi Oil and Gas Company a plan of
operations for the purpose of drilling an
exploratory oil/natural gas well in State
Tract 182,.Padre Island National
Seashore, Kleberg County, Texas.

The Plan of Operations and
Environmental Review and Analysis are
available for public review and
comment on or before November 2,1981
in the Office of the Superintendent,
Padre Island National Seashore, 9405
South Padre Island Drive, Corpus
Christi, Texas 78418. Copies of the
document are available from Padre
Island National Seashore and will be
sent, upon request, to individuals or
groups at a charge of $7.60 per copy,
pursuant to the Freedom of Information
Act. The documents are 76 pages in
length.

Dated: September 17,1981.
Donald A. Dayton,
Acting Regional Director, Southwest Region.
IFR Doc. 81-2832 Filed -30-1n; 8:45 am]

IIWNG CODE 4310-70-M

San Antonio Missions National
Historical Park, Bexar County, Tex.;
Availability and Public Meetings,
Envorionmental Assessment/General
Management Plan/Development
Concept Plan

Pursuant to the National
Environmental Policy Act of 1969, Title
40 of the Code of Federal Regulations,
and Part 516 of the Departmental
Manual, the National Park Service has
prepared an Envorinmental
Assessment/General Management Plan/
Development Concept Plan for San
Antonio Missions National Historical
Park, Bexar County, Texas.

The Environmental Assessment/
General Management Plan/
Development Concept Plan outlines
alternative management strategies to
insure all reasonable ways of achieving
the intent of Congress and the

management objectives of San Antonio
Missions National Historical Park have
been considered and that the positive
and negative impact of each strategy
have been idehtified and analyzed.

Copies of, the Environmental
Assessment/General Management Plan/
Development Concept Plan will be
available on October 5,1981, at the
following locations. A Spanish
translation of the document will also be
available.
Southwest Regional Office, National Park

Service. 1100 Old Santa Fe Trail, Post
Office Box 728, Santa Fe, New Mexico
87501.

San Antonio Missions National Historical
Park, 727 E. Durango. Room A612, San
Antonio, Texas 78206.

Public Meetings are scheduled for the
week of October 19, 1981, in San
Antonio, Texas. The actual times and
locations of the public meetings are not
available at the time of publication of
this notice. Please .write the
Superintendent at San Antonio Missions
National Historical Park at the above
address,.or telephone 512-229-6000 for
futher information.

Anyone wishmg to provide comments
on the Environmental Assessment/
General Management Plan/

,Development Concept Plan should
provide them to the Superintendent, San
.Antonio Missions National Historical
Park, at the address provided above, by
November 3, 1981.

Dated: September 11, 1981.
Robert Kerr,
Regional Director, Southwest Region.
[FR Doc.81--28634 Filed 9-30-.1:8:45 am]
BILLING CODE 4310-70-4

Bureau of Reclamation

Proposed Contract With the Wellton-
Mohawk Irrigation ahid Drainage
District for Drainage and Minor
Construction; Intent To Initiate
Contract Negotiations

The Department of the Interior,
through the Bureau of Reclamation
(Bureau), intends to enter into a
drainage and minor construction
(D&MC) contract with the Wellton-
Mohawk Irrigation and Drainage District
(District), Wellton, Arizona. The
proposed contract will amend and
supplement the existing contract
between the District and the United
States and provide Federal funding for
construction of three bridges and one
culvert across the Gila River and
associated Gila River channel works in
the area of the crossings. The work to be
accomplished under the proposed
contract is to replace or improve river

crossings which impede the passage of,
floodflows in the portion of Gila River
within the Wellton-MohawkDivision of
the Bureau's Gila Project, Improved
passage of fidodwater will reduce the
infiltration of such water into adjacent
lands thereby reducing District ground-
water pumping requirements for
drainage purposes. The estimated cost
of the proposed D&MC program is
$2,079,000. The expenditures will be
repaid pursuant to the terms of the
District's existing repayment contract
with the United States.

The proposed contract will be written
pursuant to the Act of Congress
approved June 17, 1902 (32 Stat. 388),
and acts amendatory thereof and
supplementary thereto, particularly the
Act of July 30, 1947 (61 Stat, 628), and
the Act of June 13, 1956 (70 Stat. 274).

Negotiating sessions will be open to
public observation. Upon completion of
negotiations, the proposed contract will
be made available to the public for
review and written comments for 30
days after it has been declared available
for such review. If there is little or no
public interest shown during the
negotiations, as indicated by the
response to this notice and local press
releases, the availability of the proposed
contract for public review and comment
will not be published in the Federal
Register.

All written correspondence pertaining
to the proposed contract will be made
available for review pursuant to the
Freedom of Information Act, as
amended.

Inquiries or comments concerning the
proposed contract should be directed to:
Regional Director, Lower Colorado
Region, Bureau of Reclamation, P.O. Box
427, Boulder City, Nevada 89005; or call
Mr. Ralph Pederson at (702) 293-8652.

September 25, 1981.
Aldon D. Nielsen,
Acting Assistant Commissioner of
Reclamation.
[FR Dec. 81-28M48 Filed 0-30-81;8:4 am]

BILLING CODE 4310-09-M

Office of the Secretary

Commission on Fiscal Accountability
of the Nation's Energy Resources;
Meeting

Notice is given that a meeting of the
Commission on Fiscal Accountability of
the Nation's Energy Resources will be
held on October 19 and 20, 1981, in New
York City in Room 305 of the Federal
Office Building at 26 Federal Plaza, New
York, New York 10007.
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Purpose'of te Commission
•The mission of this Commission ,

includes the review pf-waste and loss of
revenue due to the theft ofoil and
royalty management problems. The
Commission-will examine the problems
of waste and loss of revenues from
energy-resources from Federal and
Indian tribal lands. Concern has been
expressed by Congress, the Department
of the Interior,,the General Accounting
Offie, the Indian coxpmunity, State
governments, and-the taxpayers over the
-fiscal accountability of mineral-royalty
revenues. A final report of the
Commis ion will be presented to the
-Secretary evalunting the Royalty,

iManagement System, internal controls
and-actigns relating to the allegations of
oil theft I
Purpose of This Meeting

The purpose of this" meeting is to hear
t~stimony-relating to the problems of oil
theft and'royalty management.
pafticularly-from oil hompaiues and
independent operators. The hearmg,)will
be devoted to oral testimony to assist
the Commission m understanding the

.nature and -ektent of the problems. If is
-ex)pected ihat the'second day will be

devoted entirely to a-busmess meeting.
Allproceedings will be operto the
public. Any member of the public may
-file a written statement and/or present
testimony concerning matters to be

--discussed by the CommissioiL
Witnesses will be mvitedby the
Commission to testify. Additional-
persons who wish to present testimony
to the Commission should contact the
Commission staff at the-Commission on
Fiscal Accountability of the Nation's
Energy Resources, Suite 403, 1111 18th
Street, N.W., Washington, D.C. 20036,
telephone (202] 653-9051. For additional
information on the meeting contact the
same office.

Minutes of the meeting will be available foi
public inspection within 30 days in Suite 403,
1111 18th Street,,N.W., Washington, D.C.
20036.

Dated: September 25,1981.
Wiliam L. Kendig,-
Director,-Off ie of Financial ManoSement.
[FR Dor. 81-28375 Filed 9-30-81: &45 am]

BILUNG CODE 4310-10-M

INTERSTATE COMMERCE
COMMISSION

Motor Carriers; Flnance-Applications;
Decision-Notice

As indicated by the findings below.
-the.Commission has approved the
following applications filed under 49
U.S.C. 10924, 10926; 10931 and 10932.

We find:
Each transaction is exempt from

section 11343 (formerly section 5) of the
Interstate Commerce Act, and complies
with the appropriate transfer rules.

This decision is neither a major
Federal action significantly affecting the
quality of the human environment nor a
major regulatory action under the
Energy Policy and Conservation Act of
1975. -

Petitions seeking reconsideration must
be filed Mvthln 20 days from the date of
this publication. Replies must be filed
within 20 days after the final date for
filing petitions for reconsiderations: any
interested person may file and serve a
reply upon the parties toithe proceeding.
Petitions which do not comply with the
relevant transfer rules at 49 CFR 1132.4
may be rejected.

If petitions for reconsideration are not
timely filed, and applicants satisfy the
conditions, if any, which have been
unposed, the application is granted and

'they will receive an effective notice. The
notice will indicate that consummation
of the transfer will be presumed to occur
on the 20th day following service of the
notice, unless either applicant has
advised the Cmmission that the
transfer will not be consummated or
that an extension of time for
consummation is needed. The notice
will also recite the compliance
requirements which must be met before
the transferee may commence
operations.

Applicants must comply with any
conditions set forths in the following
decision-notices within 30 days after
publication, or within any approved
extensionperod. Otherwise, the
decision-notice shall have no further
effect.

Iti s ordered:
The following applications are

approved, subject to the conditions
stated in the publication, and further
subject to the adminstrative
requirements stated in the effective
notice to be issued hereafter.

By the Commission. Review Board Number
3, Krock. Joyce, and Dowell.

MC-FC--78872. By decision of April 10,
1981 issued under 49 U.S.C. 10926 and
the transfer rules at 49 CFR Part 1132,
Review Board Number 3 approved the
transfer to W. C. HALL GENERAL
HAULING, INC., of Callao, VA, of
Certificate No. MC-99213 issued to
Virginia Freight Lines, of Kilmarnock.
VA authorizing the transportation of
Roofing and roofing materials, asphalt
and Asbestos siding, building paper,
wallboard- and materials and supplies
used in the installation thereof, paint,
steel sash weights, steel windows and

casements, steel ventilators and steel
dampers, From Bound Brook and Jersey
City. NJ and Philadelphia and Reading.
PA to points in Essex, Richmond.
Lancaster, Northumberland and
Westmoreland Counties, VA with no
transportation for compensation on
return except as otherwise authorized.
Roofing and roofing materials, asphalt
and asbestos sding, building paper,
waillbord, and materials and supplies
used in the installation thereof, From
Perth Amboy and Manville, NJ to points
in Essex. Richmond. Lancaster, King and
Queen. King William. Middlesex,
Northumberland and Westmoreland
Counties, VA with no transportation for
compensation on return except as
otherwise authorized. From
Tappahannock. VA to points in DE, PA,
NJ, NY. OH and MD. (except Baltimore),
with no transportation for compensation
on return except as otherwise
authorized. Malt beverages, in
containers, From Norristown, PA and
Newark, NJ to Lottburg, VA and Empty
Malt beverage containers, from
Lottsburg, VA to Norristown PA and
Newark, NJ. Canned goods, seafood and
frozen food, From points in Lancaster
and Northumberland Counties, VA. to
Richmond and West Point, VA and
Feeds, seeds, fertilizer, building
materials, salt. and empty seafood
containers and rejected or damaged
shipments of the commodities specified
next above, From Richmond and West
Point, VA. to points in Lancaster and
Northcumberland Counties, VA.
Seaford, fruits, and vegetables, fresh,
frozen, canned or processed, and
seafood by-products, From points in
Gloucester. Lancaster, Mathews,
Middlesex, Northumberland. Richmond.
and Westnoreland Counties, VA. t6
points in VA. MD, PA. DE, NJ. NY, NC,
SC and GA (except from points in
Gloucester, Mathews and Middlesex
Counties, VA to Baltimore, MD) and
Emptyfruit. vegetable, and seafood by-
product containers. Lumber, From points
in King and Queen, King William,
Middlesex, and Essex Counties, VA.
(except Tappahannock) to Baltimore.
MD., with no Transportation for
compensation on return except as
otherwise authorized. From points in
-Essex. King William. and Middlesex
Counties, VA to points in DE, PA. NJ

,"and MD (except Baltimore), with no
transportation for compensation on
return except as otherwise authorized.

- From Tappahannock. VA to points in
NY and OH, with no transportation for
compensation on return except as
otherwise authorized. Cannedgoods
From points in Essex, and King and
Queen Counties, VA to Baltimore, MD
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and DC, with no transportation for
compensation on return except as
otherwise authorized. Canned
.vegetables, From Urbanna, VA to
Philadelphia, PA, and Mullica Hill and
Woodstown NJ with no transportation
for compensation on return except as
otherwise authorized. Tin cans, From
Baltimore, MD, to points in Essex, and
King and Queen Counties, VA with no
transportation for compensation on
return except as otherwise authorized.
Fertilizer, From Baltimore, MD to points
in Essex,
King and Queen, and Caroline Counties,
VA with no transportation for
compensation on return except as
otherwise authorized. Mineral wool,
from Manville NJ toTappahannock, ,VA
with no transportation for compensation
on return except as otherwise
authorized. Empty wooden boxes,
furniture frames (wood), appliance
bases (wood), and pallets and crates
(wood), From the destination points
specified next above, to points in
Gloucester, Lancaster, Mathews,
Middlesex, Northumberland, Richmond
and Westmoreland Counties, VA.
Fishing boats and rigging therefor
Between points in Gloucester, Mathews,
Middlesex, Lancaster, and
Northumberland Counties, VA, on the
one hand, and, on the other, points in,
DE, MD, NJ, NY, NC, SC, and VA.
Lumber, Between points in Lancaster,
Northumberland, Richmond, and
Westmoreland Counties, VAon the one
hand, and on the other, points in MD
within 25 miles of Baltimore, not
including DC, or points in MD within 25
miles of Baltimore; MC 99213 Sub 11,
Irregular Routes. (1] Wooden boxes,
furniture frames, appliance bases,
pallets, and crates and (2) lumber
(except plywood and veneer), in mixed-
loads with one or more of the
commodities in (1), From points in
Richmond, Lancaster and
Northumberland Counties, VA to points
in DE, PA, NJ, NY, OH, MD (except
Baltimore), WV and NC, with no
transportation for compensation on
return except as'otherwise authorized.
MC-99213, Sub 12, Irregular Routes: Fish
products, commerci afishing boats;
equipment and supplies for commercial
fishing boats, and fish processing
equipment and supplies, Between the
plant.site and storage facilities of,
Haynie Products, to Cape Charles and
Reedville, VA, Morehead City, NC,
Baltimore, Md, Wildwood, NJ and Moss
Point, MS; MC99213 Sub 13; Regular
Routes: Processed fruits and vegetables,
relishes, and materials and supplies
used in-the canmng and processing of
fruits, vegetables and relishes, Serving

the plant site of Mount Rose Canning
Co., Inc. at or near Office Hall, VA, as
an intermediate point in connection with
carrier's presently authorized regular-
route operations between Baltimore, MD
and Burgess Stores, VA (Restriction: The
operations authorized herein are
restricted to the transporation of traffic
originating at or destined to the plant
site of Mount Rose Canning Co., Inc., at
or near Office Hall, VA). MC 99213 Sub
15, Irregular Routes: Fish meal, fish oil,
and fish solubles, From Reedville, VA to
points in CT and OH, with no
transportation for compensation on
return except as otherwise authorized.
MC'99213 Sub 18, Irregular Routes: Fish
oil, in bulk, in tankvehicles, From points
in Northumberland County, VA to points
in FL, IL, IN, KY, MA, MET, WI, and
Memplus, TN, with no-transportation for
compensation on return except as
otherwise authorized. From points in
ME, LA, MS, NJ, NY, NC (except
Charlotte and Wilson), and VA, (except
Smithfield and Crozet], to points in
Northumberland County, VA with no
transportation for compensation on
return except as otherwise authorized.
MC 99213 Sub 20, Irregular Routes: Fish
solubles, in tank vehicles, From
Cambridge, MD, to points in NY, NC,
PA, and VA with no transportation for
compensationreturn except as
otherwise authorized. Applicant's
representative is: Calvin F Major,
Attorney, 200 W. Grace Street, Suite 415,
Richmond, VA 23220, 804-649-7591.
Application for TA has been filed.
Transferee holds authority under
Certificate No. MC-143210.

MC-FC-79191. By decision of June 9,
1981 issued under 49 U.S.C. 10926 and
the transfer rules at 49 CFR Part 1132,
Review Board Number 3 approved the
transfer to SOUTHERN FEDERAL
TRANSPORTATION, INC. of Permit No.
MC-143540 (Sub-No. 6F) issued May 16,
1979 to Marine Transport Company
authorizing-the transportation of (1)
paper, paper articles, wood pulp, and
lumber, (except commodities in bulk),
from the facilities of Federal Paper
Board Company, Inc., at (a) Riegelwood,
Wilmington; Cape-Fear, and Roanoke
Rapids, NC, and (b) Richmond; VA, to
points in the United States (except
Alaska and Hawaii), and'(2) material,

--equipment, and-suppliesused in the
manufacture-and distribution of the
commodities named in (1) above,
(except commodities in bulk), in the,
reverse direction under contract with
Federal Paper Board Company, Inc. of
Montvale, NJ. Applicants' represenative:-
Ralph McDonald, P.O. Box 2246,-Raleigh,
NC 27602.

Notes.-(1) Transferee presently holds no
authority from the Commission, (2) An
application for temporary authority has not
been filed.

MC-FC-79306. By decision of
September 15, 1981, issued under 49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to
CONTINENTAL CARTAGE, LTD. of
Des Moines, IA, of Permit No. MC-
142913 (Sub-No. 2F) Issued March 10,
1981, to Travis Transport, Inc. of Des
Moines, IA, authorizing the
transportation of general commodities
(except household goods as defined by
the Commission and classes A and B
explosives), between points in the
United States, under contract(s) with
Continental Warehouse Group, Ltd, of
Des Moines, IA. TA lease Is not sought,
Transferee is not a carrier. Applicants'
representative: Bradford E. Kistler, P.O.
Box 82028, Lincoln, NE 68501.

MC-FC-79312. By decision of
September 15, 1981, issued under 49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3,
approved the transfer to ON TIME
FREIGHT SYSTEMS, INC. of Omaha,
NE 68130 of Certificate No. MC-138069
(Sub-Nos. 12, 13, 14, and 16) issued to
Lucws, Inc. of Omaha, NE authorizing
the, transportation of general
commodities (except classes A and B
explosives), between points in Douglas
County, NE and Pottawattaile County,
IA, on the one-hand, and, on the other,
points in the United States; such
commodities as are dealt in or used by
manufacturers of pet foods and pet
supplies, between Omaha, NE, on the
6ne hand, and, on the other, points In
the United States; food and related
products, between points in York
Counfy, NE, on the one hand, and, on
the other, points in the United States'
food and related products, between
points in Finney County, KS, on the one
hand, and, on the other, those In the
United States in and east of ND, SD, N,
CO, and NM. Applicant's representative
is: James P. Beck, 717 17th St.1 Suite 2600,
Denver, CO 80202. TA lease is not
sought. Transferee is not a carrier.

Note.-By this same transaction, applicant
seeks to transfer MC-138069 (SUb-No. 17).
Sub-No. 17 Is pending a final decision before
the Commission aid therefore, Is not
susceptible to the transferat this time.

MC-FC-79313. By decision of
September,15, 1981, issued under 49
U.S.C. 10926 andthe transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to FELTMAN
TRUCKING of Worthington, MN
certificates No. MC-93573 issued to
Douglas W. Kluever of Bigelow, MN
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authorizing livestock, between Bigelow.
MN; and points within 15 miles of
Bigelow, on th6 one hand, and; on the
other, Sioux Falls, SD, and Sioux City,
IA, andpoints in Gilihan Township. and
Floyd Township in Osceola and O'Brien
Counties, IA, respectively. Farm
machinery, l[vestock, emigrant
movables, and feed, between points and
places within 15miles of Bigelow; MN.
Sand and-gravel, between points.-within
120 miles of Bigelow, oMN. Applicant's
representative: Frank Riley, 921.4th
Avenue, Worthington, MN. TA lease is
not sought. Transferee is not a carner.

MC-FC-79331. By decision of
September 11, 1981. issued under*49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to -CHARLES T.
LUDY, JR. doing business as CHARLES
T. LUDY, JR. TRUCKING-of Certificate
No. .MC-88575 issued April 6,1962 to C,
E. Mostoller, -Kenneth R. Mostoller &
Clifford F. Mostoller, a partnership
doing-business as C. E. Mostoller & Sons
generally authorizing the regular-route
transportation of hay, coal, farm
products, fertilizer oyster shells, grit, tar,

-grassseed, spray and dusting materials,
canned goods, and sugar, from and to
_Berlin, Somerset, Shanksville and
Meyersville, PA, and Baltimore, MD.
Applicant's representative: Charles E.
Creager,-1329 Pennsylvania Avenue,

- P.O. Box 1417, Hagerstown, MD 21740.
An application for temporary authority

- has not been filed. Transferee is not a
carrier or freight forwarder.

MC-FC-79332. Filed August 10, 198i.
By decision of September 10,1981,
Review Board Number 3 approved the
transfer to MER-BUZ CORP., d.b.a.
BOWERS-TRANSFER & STORAGE CO.,
of Denver, CO, of Certificate No. MC-
126183 -and MC-126183 (Sub-No. 2)
issued toR. E. Robms6n, d.b.a. Bowers
Transfer & Storage Co. of Denver, CO
authorizing-the transportation of
uncrated stare and office furnishings,
fixtures, and equipment and component
parts of the commodities described
above,-between Denver, CO, and points
in Denver County, CO, on the one hand,
and, on-the other, points in CO; and
uncrated business machines, between
Denver, CO, and points in Denver
County, CO, on the one hand, and, on
the other, points in CO; refrigeration
equipment, business machines, store
and office furnishings, fixtures, and
equipment, all uncrated, uncrated parts
of the commodities above, and
machinery, equipment, materials, and
supplies used-in the operation and.
maintenance of industrial plants, offices,
and other business establishments,
-when involved m, or part of the effects

of, a removal of the plants. offices, and
business establishments from one
location to another, between Denver.
CO. and LaFayette. CO, on the one
hand, and, on the other, points in AR.
KS, NE, NM, OK, TX, UT, and WY.
restricted to traffic originating at or
destined to Denver or Lafayette, CO. TA
lease is sought. Transferee is not a
carrier. Applicant's representative:
Thomas J. Burke, Jr., 1660 Lincoln Street.
Suite 1600, Denver, CO 80264.

MC-FC-79334. By decision of
September 10, 1981, issued under 49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to ALASKA

* TEXAS FREIGHT, INC., of Seattle, WA.
of Certificate No. MC-129789 issued to
Alaska-Texas Express, Inc. of Seattle.
WA, authonzing: Mercer commodities.
and machinery, equipment. materials,
and supplies used in, or in connection
ivith, the drilling of water wells,
between points in described portions of
OR, MT, ND, and SD. Applicant's
represenative: J. G. Dail, Jr., 6810
Fleetwood Rd., Box LL, McLean, VA
22101. TA lease is not sought.
Transferee is not a carrier, but is
affiliated with transferor.

MC-FC-79338. By decision of
September 11, 1981, issued under 49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to H & S MOTOR
LINES, INC., of Wesson, MS, of permit
No. MC-145230 and Subs 3,4,5,6, and 7
issued to H & S Trucking. Inc., of
Wesson, MS, authorizing: such
commodities as are dealt in or used by
manufacturers of lawn and snow
removal products (except commodities
in bulk), between the facilities of
Jacobsen Manufacturing Co., a division
of Sextron, at Brookhaven' MS, on the
one hand, and, on the other, pbints in
the United States (except AK and HI);
foodstuffs and specialty gift items, from
the facilities of the Wisconsin
Cieeseman, Inc., at or near Sun Prairie,
WI, to Phoenix AZ, Los Angeles and
Oakland, CA. Jacksonville and Midmi,
FL, Shreveport, LA, Albuquerque, NM,
Portland, OR, Salt Lake City, LIT, and
Seattle, WA under contract with the
Wisconsin Cheeseman, Inc., of Madison.
WI; prefabricated steel buildings, and
materials, equipment and supplies used
in their manufacture and distribution;
between points in the United States,
under contract with Ruffin Pre-Fab Co.
Inc., of Oak Grove, LA; wood burning
stoves, and accessories for wood
burmng stoves, and materials.
equipment, and supplies used in their
manufacture and distribution, between
points in the U.S., under contract with

Bart Manufacturing Company, of
Charlotte, NC, building materials and
supplies, between points in the United
States, under contract with Woodstocks.
Inc., 6f Terry, MS; building materials,
between points in the United States,
under contract with Apache Building
Products Company, of Linden, NJ.
Transferee is not a carrier. TA lease is
not sought. Applicant's representative:
Donald B. Morrison, Suite 1500, Deposit
Guaranty Plaza, P.O. Box 22628,
Jackson. MS 39205.

MC-FC-79342. By decision of
September 18,1981 issued under 49
U.S.C. 10926 and 10931 and the transfer
rules at 49 CFR Part 1132. Review Board
Number 3 approved the transfer to BLUE
LINE TRANSPORTATION COMPANY.
INC. of Bloomington, CA of Certificate
No. MC-89007 MC-9007 Sub 1 issued
on August 16,1981 authorizing general
commodities (except the usual
exception) between Los Angeles, CA. on
the one hand, and, on the other, Los
Angeles Harbor and Long Beach. CA.
between points m the Los Angeles
Harbor Commercial Zone, on the one
hand, and, on the other, points in the Los
Angeles, CA Commercial Zone, frozen
shrimp, frozen lobster, and Mexican
flake agar from San Diego, CA. to the
port of San Pedro, CA and frozen fruit
juices, from Whittier and La Habra, CA.
to the port of San Pedro, CA and of
Certificate of Registration No. MC.8900T7
(Sub-No. 4) issued April 23,1964 to
Citizens Warehouse Trucking Company.
Inc. evidencing a right to engage in
transportation authorizing. as a highway
common carrer, of general commodities
with exceptions between the points and
over the routes between all points
within the Los Angeles Basin Territory
and between the Los Angeles Basin
Territory, on the one hand, and. on the
other hand, the San Diego Territory.
over U.S. Highways Nos. 101 and 395
serving all intermediate points on U.S.
Highway 101, and all points laterally
within five miles of that portion of U.S.
Highway No. 101 extending from the Los
Angeles Basin Territory to the San
Diego Territory, including Camp
Pendleton in interstate commerce
corresponding in scope to Decision No.
60458 dated August 2,1960 issued by the
Public Utilities Commission of the State
of California. Applicant's representative:
Jerry I. Michael. P.O. Box 188,
Bloomington. CA 92316. TA lease is not
sought.

Note.-ln No. MC-141086 (Sub-No. 3). Blue
Line Transportation Company. Inc. sought
authority to transport certain specified
commodities between points in Arizona.
California. Nevada, and Utah. That
application was filed June 1,1981 and
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published in the Federal Register June 22,
1981. A certificate in that proceeding was
served August 25; 1981, thereby constituting
Blue Line as.a multi-state carrier. Therefore,
upon consummation of this transaction, the
holding by Blue Line of the Certificate of
Registration in No. MC-89007 (Sub-No. 4) will
render that Certificate of Registration invalid,
and operations may not be vonducted
thereunder by Blue Line.

MC-FC-79344. By decision of
September 11, 1981 issued under 49
U.S.C. 10926 and the transfer rules at 49
CFR Part 1132, Review Board Number 3
approved the transfer to B&M -
TRUCKING,, INC. of Gwinner, ND, of
Permit No. MC-148646 and Certificate
149477 to Beckstrom Enterprises, Inc., of
Gwinner, ND, which authorize the
transportation of (A) iron and steel
articlesTrom Minneapolis, MN, and
Chicago, IL, to the facilities of Concord,
Inc., at Fargo, ND; and (2) airline
baggage wagons, from the facilities of
Concord, Inc., at Fargo, ND, to Chicago,
ILjnd Memphis, TN, under continuing
contract(s) m (1) and (2) above with
Concord, Inc. of Fargo, ND; and (B) of
metal building system components, and
material equipment and supplies used in
the erection and distribution of metal
building system components, from -
Kansas City, MO, Galesburg, IL, Omaha,
NE, and Story City, IA, to points m MN,
ND, and SD respectively. Applicant's
representative is: Richard P Anderson,-
502 First National Bank Bldg., Fargo, ND
58126.

Notes.-{A) Temporary authority has been
granted to B&M Trucking to conduct the
above-described operations. (B) B&M
Trucking also seeks to acquire temporary
authority granted to Beckstrom Enterprises in
No. MC-149477 (Sub-No. 4-STA), on March
25,1981, following publication at 46 FR 15819
on March 9; 1981, authorizing the
transportation of (1) rolled steel trucks, axles,
and axle components, and (2) equipment,
materials and supplies used in the
manufacture and distribution of the
commodities in (1) above, between points in
the United States under continuing
contract(s) with Loegering Manufacturing.
Inc., of Casselton, ND. However, temporary
authority issued pursuant to 49 U.S.C. 10928,
is not transferable under 49 U.S.C. 10926, nor
is it subject to temporary operating approval
under 49 U.S.C. 11349, pending disposition of
a 49 U.S.C. 10926 transfer. B&M and
Beckstrom must jointly seek to substitute
B&M for Beckstrom in No. MC-149477 (Sub-
No. 4-5TA) and any pending related
application for permanent authority under 49
U.S.C. 10922. ,

MC-FC-79345. By decision of
September 10, 1981 issued under 49
U.S.C. 10926 and the transfer rules at 49'
CFR Part 1132, Review Board Number 3
approved the transfer to
SOUTHEASTERN SALES AND -
DESIGN, INC., of Corinth, MS, of
Certificate Nos. MC-150612F and MC-

150612 (Sub-No.a1), issued to Rhodes
Truck and Tractor, Inc., of Corinth, MS,
authorizing the transportation of (1)
sawmill machinery and parts, between
Corinth, MS, on the one hand, and, on
the other, points in the U.S.; and (2)
Mercer commodities, between points in
Alcorn County, MS, and TN. on the one
hand, and, on the other, points in the
U.S. Representative: John Davidson, Box
1456, Cbrinth, MS 38834.

Note.-TA application has been filed.
Transferee does not hold any authority from
this Commission.
James H. Bayne,
Acting Secretary.
[FR Doc. 81-28507 Filed 9-30-81; &AS am]

BILUNG CODE 7035-01-M

Motor Carriers; Finance Applications;
Decision-Notice

The following applications, filed on or
after July 3, 1980, seek approval to
consolidate, purchase, merge, lease
operating rights and properties, or
acquire control of motor carriers
pursuant to 49 U.S.C. 11343 or 11344.
Also, applications directly related to
these motor finance applications (such
as conversions, gateway eliminations,
and securities issuances] may be
involved.

The applications are governed by
Special Rale 240 of the Commission's
Rules of Practice (49 CFR 1100.240). See
Ex Parte 55 (Sub-No. 44), Rules
Governing Applications Filed By Motor
Carriers'Under 49 U.S.C. 11344 and
11349, 363 LC.C. 740 (1981. These rules
provide among other things, that
opposition to the granting of an
application must be filed with the
Commission in the form of verified-
statements witlun 45 days after the date
of notice offiling of 'the application is
published in the Federal Register.
Failure seasonably to oppose will be
construed as a waiver of opposition and
participation in the proceeding. If the
protest includes a request for oral
hearing, the request shall meet the
requirements of Rule 242 of the special
rules and shall include the certification
required.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.241. A copy of any
application, together with applicant's
supporting evidence, can be obtained
from any applicant upon request and
payment to applicant of $10.00, in
accordance with 49 CFR 1100.241(d).

Amendments to the request for
authority will not be accepted after the
date of this publication. However, the
Commission may modify the operating
anthority involved in the application to

conform to the Commission's policy of
simplifying grants of operating authority,

We find, with the exception of those
applications involving impediments (e.g.,
jursidictional problems, unresolved
fitness questions, questions involving
,possible unlawful coitrol, or improper
divisions of operating rights) that each
applicant has demonstrated, In
accordance with the applicable
provisions of 49 U.S.C. 11301, 11302,
11343, 11344, and 11349, and with the
Commission's rules and regulations, that
the proposed transaction should be
authorized as stated below. Except
where specifically noted this decision Is
neither a major Federal action
significantly affecting the quality of the
human environment nor does It appear
to qualify as a major regulatory action
under the Energy Policy and
Conservation Act of 1975.

In the absence of legally sufficient
protests as to the finance application or
to any application directly related
thereto filed within 45 days of
publication (or, if the application later
becomes unopposed), appropriate
authority will be issued to each
applicant (unless the application
involves impediments) upon compliance
with certain requirements which will be
set forth in a notification of
effectiveness of this decision-notice. To
the extent that the authority sought
below may duplicate an applicant's
existing authority, the duplication shall
not be construed as conferring more
than a single operating right.

Applicant(s) must comply with all
conditions set forth in the grant or
grants of authority within the time
period specified in the notice of
effectiveness of this decision-notice, or
the application of a non-complying
applicant shall stand denied.

Dated: September 18, 198.
By the Conmussion, Review Board Number

3, Members Krock, Joyce, and Dowell,
James H. Bayne,
Acting Secretory.

MC-F-14685, filed August 31, 1981.
Authority to purchase by BROWN
TRANSFER COMPANY, 1202 East 26th
Street, Kearney, Nebraska 68847, a
portion of the operating rights of
Sullivan Transfer & Storage Company,
301 North 8th Street, Lincoln, Nebraska
68508. Control of the involved operating
rights by Dwayne A. Brown, Margaret L.
Brown, Gaylene R. Aden, Dean L. Aden,
aid Edna M. Brown, who together
control Brown Transfer Co., is also
authorized. Applicant's representative:
Donald L. Stern, Suite 610, 7171 Mercy
Road, Omaha, Nebraska 68106.
Operating rights in Certificate No. MC-
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1102Z (Sub-No.2) to. be purchased.
general commodities between points in
Lancaster and Hall Counties, NE, on. the
one hand, and, on theother. points n
NE. Application has beenfiled for
temporary authority.

MC-F-14692, filediSeptember 8,.1981.
Applicants:Walter Peters. DavidT.
Peters,'Theodore Peters, and Barry S.
Peters, 1540 Lucas Road, Yreka, CA.
96097. Representative:Michael S. Rubm,
c/o-Silver. Rosen, Fischer & Stecher
P.C., 256 Montgomery Street, Fifth-Floor
San Francisco, CA 94104 Applicants are
individuals, controlling one carrier,
Peters TruckLines, who seek authority
to control a second career, Oregon
Freightways, Inc., through management
and stock ownership. Peters Truck Lines
is aregularroute carierhavmg.
authority to operate-asa motor common
carrier pursuant to Certificate of Public
Convemuence and Necessity, No.MC-
97710, which authorizes the
transportation of general commodities"
(except those of unusualvalue, used

- household-goods as defined by the
Commission and commodities in bulk, in
tank vehicles) over regular routes,
generally, (1] betweenGrant's Pass, OR.
and Stockton, CA, 2] between Klanath
Falls, OR, andWeed, CA; (3) between
RedBluffand-Modesto, CA; (4) between
Medford, OR. and Newell, CA, (5]
betweenSanFrancisco andAuburn,
CA; (6) between Oaldand and Stockton.
CAf7) between junction Interstate
Highway 580 andlInterstatef=lghway
205 and junctioniLnterstate Highway 5
andinterstateHigliway 205; t8) between
junction. California 12 and Interstate
Highway 80 near FairfieTd, CA, and
junction California Highway 12 andlU.S.
Hig[way'99nearlodl, CA-, C9) between
junction California,-Iighway 4 and
Interstate Highway 80 nearBenicia, CA.
and Stockton, CAu, (10) between junction
Californialighway3 andInterstate
Highway 5nearYreka, CA, and
Callahan, CA; (11) betweenJunction
CaliforiaHighway 161 and US.
HighwayS7 near the Oregom-Calffornia
State Boundary line and junction
Californial-ighway161 and California
Highway 139 near Tulelake, CA; (12)
between SanFrancisco and San Jose,
CA; (13] between Los Gatosand
Berkeley, CA; (14] between junction
California Highway 96 and Califomiria
Hlighway263 and Happy Camp. CA;.(15)
between Yreka, CA, and junction
California Hwy 263 and Interstate
Highwayz:nearHornbrook CA; (16)
between junction Interstate Highway 80
and Interstate Highway505 near
Vacaville. CA. and junction Interstate.
Highway 505 anlnterstate Highway 5
near Dunnigan, CA; (17) between

junctionlnterstate Highway 5 and
California Highway 120 near Lathrop.
CA. and Oakdale. CA. (18) between
Oakland. CA. and Walnut Creek, CA:
(19) between Orland. CA. and Chico.
CA; (2) between Willows. CA, and
junction California Highway 162 and
U.S.Highway99; (21) between Yuba
City CA. and Auburn. CA. (22) between
San Mateo, CA. and Hayward, CA. (23)
between junction U.S. Highway 101 and
California Highway 84 and junction
California Highway 17, and California
Highway 84; (24) between junction
Interstate Highway 5 and California
Highway 20 at or near Williams, CA.
and Yuba City, CA. also serving
specified off-route points in Contra
Costa, Solano, Alameda, Yolo.
Sacramento, San Joaquin, Sutter, San
Francisco, Siskiyou, Stanislaus, Placer.
Butte, Tehama, Yuba, Colusa. Glenn,
Shasta, San Mateo, Santa Clara, Modoc,
'Napa, and Mhrm Counties, CA. and
within OIL.By order of the Commission
served July 13, 198t in No. MC-152794
(Sub-No. 1) Oregon Freightways, Inc.
was substituted for Tyway, In. dba
O.N.C. Freight System as applicant for
authority to transport general
commodities (except commodities in
bulk, those requiring special equiment.
commodities ofunusual value, Classes
A and B explosives, and household
goods as defined by the Commission)
between points in Clark County, WA.
Multnomah. Washington. Clarkamas
Maron, Linn, Lane, Douglas, Coos,
Klamath, Jackson. and Josephine
Counties. 01P and Del Norte and
Humboldt Counties, CA. Temporary
Authority has not been sought under 49
U.S.C. 11349.

Federal Register Caption Summary

MC-F-14698. filed September 8,1981.
CLEAR WATER.TRUCK COMPANY.
INC. [ClearWater (9101 Northwest
Street, Valley Center, KS 67148)-
purchase (portion)-GASTON FEED
TRANSPORTS, INC., (Gaston) (2519
East 14th Avenue, Hutchinson, KS
67501).Representative: Michael 1.
Ogborn, Nelson & H~arding, P.O.Box
82028,1200 N'Street. 500 The Atrium,
Lincoln, NE 68501. ClearWater, a
Kansas corporation, seeks authority to
purchase a portion of the interstate
operating rights of Gaston. Claude A.
Harpster. Jr., seeks authority to acquire
control ofshid rights through the
transaction. Clear Water is purchasing
the authority contained in Certificate
No.MG-126489 (Sub 39F) which
authorizes the transportation of
materials andsupphes usedinthe
manufacture of textile bags (except in
bulk), frompoints in AL GA. LA. NC,

SC. TN and.TX to thefacilities of
Hutchinson Bag Corporation at
Hutchinson. KS. and calcium carbormte
(except in bulk], from Sylacauga. AL. to
points In IA. IL, KS. NE. OKand points
in TX on and north of Interstate
Highway 10 and on and east of U.S.
Highway 281. Clear Water is authorized
to operate as a contract carrier over
i irregular routes throughout the
continental United States pursuant to
authority granted in MC-127304 and
subs thereto; and as a common carrier in
the states of AZ, CA. CO, ID, KS, MS.
MT. NM, NV. OR, TX UT, WA and WY
pursuant to authority granted in MC-
134966 and subs thereto.

Note.- Applicatioa forTA has notbeen
filed.

MC-F-14697, filed September 9.1981.
STUMPS REFRIGERATED EXPRESS
INC. (Stumps](R.D. #,I. Mro, OH
44887)--purchase (portion)--TEXAS
CONTINENTALEXPESS, INC..
JOSEPH COLVIN. TRUSTEE IN
BANKRUPTCY (Texas] (2002
Continental Bldg. Ft. Worth. X 76102).
Representative: David A. Turano, 100
East Broad Street Columbus. OH 43215.
Stumps seeks authority to purchase a
portion of the interstate operating rights
of Texas. James M. Stump ani Charles
Stump, equal stdckholders of Stumps.
seek authority to acquire conirol of said
rights through the transaction. Stumps
seeks to purchase Certificate MC-133095
(Sub-Nos. 18 and 61). which authorize
the transportation, as a motor common
carrier. over irregular routes, of (1) pet
foods; in containers, from the facilities
of Kal Kan Foods. Inc. at Columbus.
OH, to points in that part of theUnited
States east of U.S. Hwy 85 (except
points in OH], restricted to shipments
originating at the describedfacilities
and destined to the above described
destination territory; and (2) meals,
meat products, and meat byproducts,
and articles distributed bymeat-
packIng houses, as described in Sections
A andC ofAppendix I to the report in
Descripffons in Aotor Canier
Certicates. 61 MLC.C. 109 and766
(except hides and commodities in bulk),
from the facilities of Iowa Beef
Processors, Inc.. at or near Amarillo, TX.
to points in CT. D4, IL, IN KY, ME, MD,
MA. 2I1. M. NHK- NJ. NY. ND. OH1L PA.
RL SD. VT. VA. WV. WI. andJDC,
restricted to traffic originating at the
named facility and destined to the
named destination points. Impediment:
Texas holds authority in Certificate No.
MC-133095 (Sub-No. 304)X which
duplicates the authority sought to be
purchased by Stumps. Because this
would result in an objectionable split of.-
,authority. approval and authorization of
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this transaction is conditioned upon
applicants either canceling the retained
duplicative authority or submitting
evidence of public need or demand for
the duplicative service which would
result from this transaction.

Note.-Application for TA has been Filed.
Stumps is authorized to operate as a motor'
common carrier under MC 148831 and sub-
numbers thereunder.
iFR Doc. 81-28506 Filed 9.L0-81; 8:45 am]
BILLING CODE 7035-01-M

[Permanent Authority Decisions, Volume
No. OP1-2681
Motor Carriers; Permanent Authority
Decisions; Decision-Notice

Decided: September 24, 1980.

The following applications,'filed on or
after February 9, 1981, are governed by
special rule of the Commission's rules of
practice, see 49 CFR 1100.251. Special
Rule 251 was published m the Federal.
Register of December 31,1980, at 45 FR
86771. For compliance.procedures, refer,
to the Federal Register issue of
December 3,1980, at 45 FR 80109.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.252. A copy of any
application, including all supporting
evidence, can be obtained from
.applicant's representative upon request
and payment to applicant's
representative of $10.00.

Amendments to the request for
authority are not allowed. Some of the
applications may have been modified
prior to publication'to conform to the
Commission's policy of sunplifying
grants of operating authority.

Findings
With the exception'of those

applications involving duly noted
problems (e.g., unresolved common
control, fitness, water carrier dual
operations, or jurisdictional questions)
we find, preliminarily, that each
applicant has demonstrated a public
need for the proposed operations and
that it is fit, willing, and able to conform
the service proposed, and to perform to
the requirements of Title 49, Subtitle IV,
United States Code, and the
Commission's regulations. This
presumption shall not be deemed to
exist where the application is opposed.
Except where noted, this decision is
neither a major Federal action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation Act of 1975.

In the absence of legally sufficient
opposition in the form of verified
statements filed on or before 45 days e

from date of publication (or, if the
application later becomes unopposed)
appropriate authorizing documents will
he issued to applicants with regulated
operations (except those with duly
noted problems) and will remain in full
effect only as long as the applicant
maintains appropriate compliance. The
unopposed applications involving new
entrants will be subject to the issuance
of an effective notice setting forth the
compliance reqmrements which must be
satisfied before the authority will be
issued. Once this compliance is met, the
authority will be issued.

Within 60 days after publication an
applicant may file a verified statement
in rebuttal to any statement ii
opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single-
operating right.

By the Commission, Review Board No. 1,
Members Parker, Chandler and Fortier
(Chandler not participating m part).
James H. Bayne,
Acting Secretary.

Note.-All applications are for authority to
operate as a motor common carrier in
interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract".

Please direct status inquiries to the
Ombudsman's Office, (202) 275-7328.

MC 19550 (Sub-12), filed September
14,1981. Applicant: OBSERVER
TRANSPORTATION COMPANY, P.O.
Box 34213, Charlotte, NC 28234.
Representative: Warren A. Goff, 2008
Clark Tower, 5100 Poplar Ave.,
Memphis, TN 38137, (901) 767-5600.
Transporting general commodities

- (except classes A and B explosives), (1)
betweefi points in NC and SC, and (2)
between Atlanta and points in Hall
County, GA, on the one hand, and, on
the other, points in NC and SC.

MC 35320 (Sub-662), filed September
14,1981. Applicant: T.I.M.E.-DC, INC.,
2598-74th St.,P.O. Box 2550, Lubbock,
TX 79408. Representative: John T. Coon
(same address as applicant), (806) 745-
7262. Transporting classes A and B
explosives, between points in the U.S.

Note.--Applicant intends to tack and/or
interline at points of origin and destination in
connectionwith its regular service route
operations. The certificate granted in this
proceeding shall expire 5 years from the date
of issuance.

MC 82841 (Sub-323), filed September
9, 1981. Applicant: HUNT
TRANSPORTATION, INC., 107701
Street, Omaha, NE. 68127.
Representative: William E. Christensen

(same address as applicant, (402) 339-
3003. Transporting iron and steel
articles, betveen the facilities of Nucor
Corporation and its subsidiaries in the
U.S., on the one hand, and, on the other,
points in the U.S.

MC 141870 (Sub-4), filed September
14, 1981. Applicant: DIVERSIFIED
TRUCKING CORP., 309 Williamson
Ave., Opelika, AL 36801. Representative:
Robert E. Tate, P.O. Box 517, Evergreen,
AL 36401" (205) 578-2836. Transporting
food and related products and
containers, between points in the U,S.,
under continuing contract(s) with The
Wiki Wiki Corporation, of Carson, CA,

MC 142231 (Sub-5), filed September
15,1981. Applicant: TRI-L CONTRACT
CARRIER, INC., 2400 Tower Place, 3340
Peachtree Rd., NE., Atlanta, GA 30320.
Representative: Bruce E. Mitchell, Fifth
Floor, Lenox Towers South, 3390
'Peachtree Rd., Atlanta, GA 30320, (404)
262-7855. Transporting general
commodities (except classes A and B
explosives), between points in the U.S.,
under continuing contract(s) with
Oxylance Corp., of Atlanta, GA.

MC 142451 (Sub-1), filed August 31,
1981. Applicant: JAMES L. SMiTIi AND
JERRY ATTKISSON, d.b.a. SMITH &
ATTKISSON TRUCKING CO., Route 2,
Columbia, TN 38401. Representative:
James N. Clay, III, 222 E. Mallory Ave,,
Memphis, TN 38109, (901) 774-9992,
Transporting ores and minerals, clay,
concrete, glass or stone products,
lumber, building materials, and
commodities in bulk, between points in
TN, KY, MS, AL, and GA, on the one
hand, and, on the other, points in the
U.S.

MC 143580 (Sub-3), filed September
15, 1981. Applicant: FREIGHT
SYSTEMS, INC., 6303 Corsair Street,
Commerce, CA 90040. Representative:
Savery L. Nash, 3838 Carson Street,
Third Floor, Torrance, CA 90503, (213)
316-0752. Transporting printed matter,
between points in Los Angeles County,
CA, on the one hand, and, on the other,
points in CA.

MC 149321 (Sub-i), filed September
14, 1981. Applicant: SCHMIDT
TRUCKING, INC., Seymour Ave,,
Garner, MA 50438. Representative:
Stephen F. Grinnell, 1600 TCF Tower,
Minneapolis, MN 55402, (612) 333-1341.
Transporting food and related products,
between points In AL, AR, CO, IA, IL,
IN, KS, KY, LA, MD, MI, MN, MS, MO,
NE, ND, OH, OK, SD, TN, TX and WI,
on the one hand, and, on the other,
points in the U.S.

MC 151260 (Sub-2), filed September
14,1981. Applicant: B & P TRUCK
LINES, INC., 2906 South Market St.,
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Chattanooga, "IN 37410. Representative:
Daniel 0. Hands, 205West'Touhy Ave.,
Suite 200-A, ParkRidge, IL 60068, (312)
698-2235. Transporting (1) metal
products; and (2) such commodities as
-are dealtin or-used by discount
departmentstores, between
Birmingham. AL, on the one hand, and,
on the other, points inl-ie-U.S.in and
east of ND, SC, NE KS, OK and TX.

MC 151590 [Sub-1).-filed September
15, 1981. Applicant:LAKETRUCKING
COMPANY, a corporation. P.O. Box 142,
Leesburg, FL 32748. Representativer
Robert S. Lee, 1600 TCFTower,
Minneapolis, MN 55402, (612) 333-1341.
Transportingfood andrelatedproducts,
between points in FL, on the one hand,
and, on the other, points in AL, AR. CO,
GA. IL, IN, A, KS, KY, LA, MD, MI, MN,
MS, MO, NE, NH, NY, NC, OH OK.PA,
SC, T, TX VA, WVand WL

MC 153650 (Sub-2), filed September
14,1981. Applicant MIKE MEADORS
TRUCKING, P.O. Box 496, Alma, AR
72921. Representative: Don Garrison,
P.O. BoxI065, Fayetteville, AR 72702,
(501) 521-8121 Transportingperoleum
produbts, between points in AR, on the
one hand, and, on the other, points in
the U.S.

MC 153730 (Sub-I), filed September
14.1981-Applicant: QUICK
TRANSPORT. INC., 5320 Augusta Road.
Garden City, GA 31408. Representative:
Marcus James Padgett, Jr., 33 Varnedoe
Ave-., Garden City, GA 31408, (912) 964-
7282. Transportinggeneral commodities
(except classes A and BexplosivesJ.
between points m GA. SC, FL, NC, AL,
LA, MS, "IN, KY and VA.

MG 157000 (Sub-I), filed September 1,
1981. Applicant: WALTER. DLUBAKI
d.b.a. DLUBAK GLASS CO.. R.D-#1
-Box 274, Saxonburg Rd., Natrona
Heights, PA'15065. Representative-
Arthur J. Diskin, 806 Frick Bldg.
Pittsburgh,PA 15219, (412) 224-6611.
Transporting waste or scrap materials,
between points inPA, NY, NJ, CZ. RI,

-NH, VT. MA, ME,7MD. DE, VA. WV. NC,
SC, TNKY. OHIN, IL, MI,W WL andDC.

MC 157060, filed September 10,1981.
Applicant: JANCO, LTD., 34 Burgess
Place,. Wayne, NJ 07470. Representative:
-Anthony E. Young, 29 South LaSalle St.,
Suite 350, Chicago, IL 60603, (312) 782-
8880.Transporting fl) passengers; and
(2) such commodities as are used or
dealt inby-theatrical production
companies,'between points in the U.S.,
under continuing contract(s) with Janco
Productions Inc., of New York, NY.

MC 158161, filed September 10, 1981.
Applicant: JOHN CONTE, d.b.a. I & R
CARTAGE, 1740 Cortland St., Suite G,
Addison, IL 60101. Representative:

Gerald Cohen, Barrister HaIL 29 South
LaSalle St. Suite 345, Chicago, IL 60603,
(312] 236-1717.Transporting metal
tubing, paper and paper products, and
computer room fumiture, between
Chicago. IL. and points in Cook and Du
Page Counties, IL, on the one hand. and.
on the other, points in WL IN, OIL PA.
andMO.

MC 158171, filed September 11.1981.
Applicant: FIELDER TRUCKING. INC.,
Route 1. Box 36-A. Branch, LA 70516.
Representative: J. Robert Wooley. P.O.
Box 289, Baton rouge, LA 70821, (504)
342-5710. Transporting aspha14 between
points in the U.S.. under continuing
contract(s)'with Bitucote Products Co.
of St. Louis. MO.

MC 158220, fled September 15. 1981.
Applicant: BERNARD D. (BERNIE)
CLARK db.a.. C E R & DISTR.. P.O. Box
19; Canby, OR 97013. Representative:
Bernie Clark (same address as
applicant), (503) 266-5943. Transporting
(1] lumber and woodproducts; (2) metal
products; (3) chemicals and related
products; (4) machinery; and (5) such
commodities as are dealt in or used by
manufacturers of pami ceramics,
plastics and insulation, between points
in the U.S., under continuing contract(s)
with (a) States Industries. Inc., of
Eugene, OR. (b) UNR-Leavitt, Division of
UNR, Inc., of Chicago; IL- (c) Western
Equipment Co.. of Eugene, OR [d)i
Harrisons & Crosfield (Pacific), Inc.. of
Seattle, WA- and Robert WeedPlywood
Corp., of Bristol, IN.

MC 158250, filed September14, 1981.
Applicant: LIMO-1, INC., 20 W.
Graisbury Ave., Aububon. NJ 08106.
Representative: Peter L Cornelli, 1209
Wyndmoor Rd., Cherry Hill, NJ 08034.
(609) 795-1479. Transportingpassengers,
between points m NJ, PA. NY, DE, VA.
MD, CT, RI, M& and DC.
[ra n. m1-u.s. z Filed 9-5-81: BAaml

BILING CODE 7035-01-M

[Permanent Authority Decisions Volume
No. OP1-2691

Motor Carriers;, Permanent Authority
Decisions;, Decision-Notice

Decided: September 24.1981.
The following applications, filed on or

after February 9.1981, are governed by
special rule of the Commission's rules of
practice, see 49 CFRI100.251. Special
Rule 251 was published in the Federal
Register on December 31,1980, at 45 FR
8677L For compliance procedures, refer
to the Federal'Register issite of
December 3, 1980, at 45 FR 80109.

Persons wishing to oppose an
application must follow the rules under
49 CFR 1100.252. Applications may be

protested only on the grounds that
application is not fit. willing, and able'to
provide the transportation service or to
comply with the appropriate statutes
and Commission regulations. A copy of
any application, including all suporting
evidence, can be obtained from
applicant's representative upon request.
and payment to applicant's
representative of $10.00.

Amendments to the requestfor
authority are not allowed. Some of the
applications may have been modified
prior to publication to conform to the
Comnmsslon's policy of simplifying
grants of operating authority.

Findings

With the exception ofthbse
applications involving duly noted
problems (e.g.. unresolved common
control, fitness, water carrier dual
operations, or jusisdictional questions)
we find. preliminarily, that each
applicant has demonstrated a public
need for the proposed operations and
that it is fit, willing, and able to perform
the service proposed, and to conform to
the requirements of Title 49, Subtitle IV
United States Code, and the
Commission's regulations. This
presumption shall notbe deemed to
exist where the application is opposed.
Except where noted, this decisionis
neither a majorFedera action
significantly affecting the quality of the
human environment nor a major
regulatory action under the Energy
Policy and Conservation-Act of 1975.

In the absence of legally sufficient
opposition in the form of verified
statements filed on or before 45 days
from date of publication (or, if the
application later become unopposed).
appropriate authorizing documents will
be issued to applicants with regulated
operations (except those with duly
noted problems] and will remain in full
effect only as long as the applicant
maintains appropriate compliance. The
unopposed applications involving new
entrants will be subject to the issuance
of an effective notice setting forth the
compliance requirements which must be
satisifed before the authority will be
issued. Once this compliance is met, the
authority will be issued.

Within 60 days after publication an
applicant may file a verified statement
in rebuttal to any statement in
opposition.

To the extent that any of the authority
granted may duplicate an applicant's
other authority, the duplication shall be
construed as conferring only a single
operating right.

48337



48338 eea eitrIVl 6 o 9 hrdy coe ,18 oie

By the Commission, Review Board No. 1,
Members Parker, Chandler and Fortier
(Chandler not participating in part).
ames H. Bayne,

Acting Secretary.

Note.-All applications are for authority to
operate as a motor common carrier m
Interstate or foreign commerce over irregular
routes, unless noted otherwise. Applications
for motor contract carrier authority are those
where service is for a named shipper "under
contract." -

Please direct status mqmries to the
Ombudsman's Office, (202) 275-7326.

MC 158151, filed September 8, 1981.
Applicant: W. N. PROCTOR
COMPANY, INC., 115 Broad Street,
Boston, MA 02110. Representative: F.
Leo Fitzpatrick (same address as
applicant), (617) 482-0360. As a broker
of general commodities (except
household goods), between points in the
U.S.

MC 158170, filed September 11, 1981.
Applicant: RIEDEL-INTERNATIONAL,
INC., 4555 N. Channel Ave., Portland,
OR 97208. Representative: Lawrence V
Smart, Jr., 419 N.W. 23rd Ave., Portland,
OR 97210, (503) 226-3755. Transporting,
for or on behalf of the United States
Government, general commodities
(except used household goods,
hazardous or secret materials, and
sensitive weapons and munitions),
between point m the U.S.

MC 158210, filed September 11, 1981.
Applicant: COMPAGNIE
D'AFFRETEMENT ET DE TRANSPORT
U.S.A., INC., 499 Park Ave., New York,
NY 10022. Representative: Alan F.
Wohlstetter, 1700 K St., N.W.,
Washington,JDC 20006, (202) 833-8884.
As a broker of general commodities
(except household goods), between
points m the U.S.

SMC 158240, filed September 8, 1981.
pplicant: SPECIALIZED TRANSPORT

SERVICES, INC., P.O. Box 5236, Lake
Station, IN 46405. Representative:
Edward P. Bocko, P.O. Box 496, Mineral
Ridge, OH 44440-0496, (216) 652-2789.
As a broker of general commodities
(except household goods), between
points in the U.S.
[FR Doe. 81-28511 Filed 9-30-81; 145 am]
BILLNG CODE 7035-01-M

[No. MC-C-10800 (Sub-l)]

Petition for Declaratory Order-
Interpretation of Used Pallet,
Container, and Shipping Devices
.Exemption
AGENCY: Interstate Commerce
Commission.
ACTION: Notice of related de6laratory
order proceeding.

SUMMARY: The Commission is
expanding the scope Df the proceeding
in No. MC-C-10800, same title as above,
46 FR 43114, August 26, 1981, to
encompass specifically the question of
whether the. transportation by motor
vehicle of empty, used beverage
containers is exempt from regulation
pursuaiit to 49 U.S.C. 10526(a)(11). This
action is taken m response to a petition
for interpretation filed by a trade
association.
DATES: Comments are due November 2,
1981.
ADDRESS: Send an original and, if
possible, 15 copies of comments to:
MC-C-10800 (Sub-No. 1), Room 5416,

Office of Proceedings, Interstate
Commerce Commission, Washington,
D.C. 20423
Send one copy of comments to

petitioner's representatives:
Bruce Rea, Jr. and David H. Coburn,

Rea, Cross & Auchmcloss, 700 World
Center Building, 918 16th Street, NW.,
Washington, D.C. 20006

FOR FURTHER INFORMATION CONTACT.

Nancy Hurley, (202) 275-7893 or
Donald J. Shaw, Jr., (202) 275-7292

SUPPLEMENTARY INFORMATION: The
National Motor Freight Traffic
Association has filed a petition which
seeks the Commission's interpretation of
the scope of the exemption from
regulation set forth in section
10526(a)(11) of the Interstate Commerce
Act. We have previously instituted a.
declaratory proceeding with a
somewhat different focus in No. MC-C-
10800, same title as above, 46 FR 43114-
16 (August 26, 1981), to interpret the new
statutory exemption and solicited public
comments. Consequently, it appears that
the most expeditious and practical
course under these circumstances would
be to consider petitioner's mqury here
concurrently with the proceeding m
MC-G-10800. A brief review of
petitioner's interest m tius area is
summarized below.

Petitioner seeks a ruling to determine
whether the statutory words "used
empty shipping containers" embrace,
and thereby exempt from regulation, the
transportation by motor common
carriers of used, empty beverage bottles.
It reviews an underlying dispute
between a carrier and a shipper over the
propriety of employing exempt rates for
the transportation of-used, empty beer
bottles. Petitioner takes the positiop that
the exemption m section 10526(a)(11)
does not embrace the transportation of
used, empty consumer packages, such as
beverage bottles- since the plato terms
of that section do not cover these
articles and since bottles are not

"shipping containers" within the
technical transportation meaqing
derived from trade usage. Potitionor
relies on the definition of a "shipping
container" as this term appears in the
packaging industry's Glossary of Terms,
the Packaging Institute, U.S.A. and
Packaging Machinery Manufacturers
Institute, (5th ed. 1979).

Contrary to the petitioner's arguments
and definitional distinctions, however, It
has been the Commission's long-
standing practice to treat the return
transportation of certain empty
containers, such as used, empty beer
barrels and bottles, as covered by
implied authority and not subject to
separate regulation or licensing
requirements. See 49 CFR 1041.10,
Petitioner contends that the subsequent
passage of the Motor Carrier Act of 1980
limits attention to "shipping containers"
and is therefore not as broad as the
Connussion's earlier rule. Considering
the regulations governing our return
transportation of used, empty bottles,
and given the issue presented by the
Petitioner's arguments concerning the
exemption in section 10520(a)(11), we
believe it would be useful to handle,
petitioner's inquiry in conjunction with
the interpretation efforts already begun
in MC-C-10800. We feel that comments
from interested members of the public
which relate to petitioner's position will
be most helpful to our determination of
the scope of the involved exemption,
and for that purpose a separate
comment period is specified below.

Any person (including the petitioner)
desiring to participate In this proceeding
shall file with the Commission an
original and, if possible 15 copies of
written representations, views, or
arguments. A copy of each
representation also must be filed on the
petitioner's representatives.

This action does not appear to affect
significantly either the quality of the
human environment or conservation of
energy resources.

It is ordered:

Pursuant to 5 U.S.C. 554(e), and In the
sound exercise of our discretion, a
declaratory proceeding is Instituted,
Absent compelling reasons to the
-contrary, this proceeding and the related
proceeding MC-C-10800, as specified
above, will be handled concurrently
following the ,expiration of their
reppective comment periods..

Decided: September 23, 1081.
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By the Commission. Chairman Taylor, Vice any further rate increase." In Ex Parle-
Chairman Clapp, Commissioners Gresham No. 394 Cost Ralio for Recyclables-
and Gilliam. 1980 Deternmnation, 364 I.C.C. 425
James H. Bayne, (1980), we calculated that ratio to be 146
Acting Sqcretary. percent.,Section 204 was further
[FR Doec. 81-2a510 Filed 9-30-8ft8:45 am] interpreted in a recent court decision'
BILLING CODE-7035-01-M which held that the railroads must

immediately reduce their rates to the 146

[Ex Parte No. 290 (Sub-2)] level. National Assn. of Recicling
Industries v. LC.C., -F. 2d- (D.C. Cir.

Railroad Cost Recovery-Procedures 1981). Since the rate reductions have not
yet been made, we may not approve any

AGENCY: Interstate Commerce increase that could produce increases on
Commission. rates above 146 percent. Furthermore,
ACTION'-Notice of approval of railroad considering the wording of section 204.
cost index., and considering, as was emphasized by

the court, that.Congress intended special
SUMMARY-The Conmssin had decded treatment for recyclables, we will be
to approve thee cost index filed by the issuing a notice in Ex Parte No. 290
Association of American Rhilroads- (Sub-No. 2), Railroad Cost Recovery
under the procedures of DocketEx Parte Procedures, to address this matter. In
No. 290 (Sub-No. 2), Railroad Cost view of our affirmative duty under
RecoverPcedures. The application. of Section 204, we believe it necessarythat
the index provides a maximum increase carriers submit specific cost evidence
of 1.4% above, the level prescribed in our demonstrating that any proposed
decision served June25. 1981 (46 F increases for these commodities will not
34425, July 1, 1981). result m rates that exceed the
EFFECTIVE DATE:-October 1, 1981.
FOR FURTHER INFORMATION CONTACT..
.Jane Mackall (202) 275-7656; or
.Raymond Hobbs (techmcal) (?02) 275-
6780.
SUPPLEMENTARY INFORMATION: By,
decision served-April 17, 981 (46 FR,
25594, April 20,1981), we outlined the
procedures for calculatioa of the Interim
Mid-Quarter -Index of railroad costs and
the methodology for computing the Rail
Cost Adjustment Factor. We also
decided to require the Association of
American Railroads (AAR), no later
than 20 days before the end of each
quarter, to calculate and submit to the
Commission the mid-quarter index.

We have receivedAAR's calculations
of the mid-quarter index and have found
that these, calculationscomply vith. the
guidelines outlined m-our decision
served-April'7, 1981.

The indices derived from these
-calculations are shown in the table
below.

The cameris may not apply this
increase to recyclable commodities,
other than scrap iron or steel. We admit
this is an extraordinary action, not
contemplated by the rules established in
this-proceeding.However, we believe it
is required by our special mandate-m
the'recyclables area and recent court
action.

Section 204 of the Staggers Act
defines a revenue-to-variable cost ratio-
to be used as a ceiling for rail rates oh,
these commodities, and states further
that "as long as any such rate equals or
exceeds such average * * * ratio * * *
such rate shall,not be required to bear

permissible level before we will approve
any increase on these recyclables.

We believe that further study is
appropriation as to the manner m which
anticipated wage settlements are
reflected in the index. The rulemaking
portion of tlus proceeding is hereby
reopened on the issue of handling
interest accruing on funds collected but
not disbursed. A notice of proposed
rulemaking will-be issued shortly
describing in detail our concerns on this
issue andperhaps other issues.

This decision will not significantly
affect the quality of the human
environment or conservation of energy
resources. Although this proceeding is
not subject to Pub. L. 96-354, it is our
opinon that It will not have a sfgnificant
adverse impact on a substantial number
of small entities.

Dated: September 24.,1981.
By the Commission. Chairman Taylor,

Vice-Chairman Clapp. Commissioners
Gresham and Gilliam. Chairman Taylor wilt
submit a separate expression at a later date-
James IL Bayne,
Acting Secretary

TABLE I.4INTERIM MID-OUARTER INDEX
(1979. 1001

I1O 1st 2d 3d 4th
_ _ _ _ _ _ " Qafef qtaaer Qcaer

Sattres. wages and supplements 112.6 119.6 119.6 124.7 128.3
uel .153.1 170.8 183.8 186.4 176.8

Other materials and sppi.,- 119.1 , 121.9 123,6 128.0 1283
Other expenses 117.3 121.7 124.7 127.2 128.7

,Weighted averago A 118.6 125.4 127.7 131.4 133.

'Based on the fono, ng 1979 weigiss Sanies, wages wW =ei n±--49.9 p (uet--9.6 pct olher mtals and
suppies-12.5 pct; and other e rpses-2&Ope.

The Rail Cost Adjustment Factors for first, second, third and fourth quarter,
1981, are computed in the following table.

RAIL COST ADJUSTMEUTr FACTOR

The factor of 1.014 (1.4%) applicable to present rates was computed by dividing
the fourth quarter adjustment factor (1.124) by the third quarter adjustment factor
(1.108).

[FR Doec. 81-2Meg Fled 9-30-81: &5 am
BIUIJNG CODE 7035-01-M

-[Ex Parte No. 387 (Sub-50)]

Southern Railway Co. Exemption for
Contract Tariff ICC-SOU-C-0037
AGENCY: Interstate Commerce
Commission.-
ACTION:Notice of provisional
exemption .

SUMMARY: Petitioner is granted a
provisional exemption under 49 U.S.C.
10505 from the notice requirements of 49
U.S.C. 10713(e). Its previously filed
contract tariff may become effective on
one day's notice. This exemption may be
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revoked if protests are filed within 15
days of publication in the Federal
Register.
FOR FURTHER INFORMATION CONTACT:
Jane F Mackall, (2021 275-7656.
SUPPLEMENTARY INFORMATION: Southern'
Railway Company filed a petition on.
September 14, 1981. seeking an
exemption under 49 U.S.C. 10505 from
the statutory notice provisions of 49
U.S.C. 10713(e). It requests that we
advance the effective date of its
contemporaneously filed contract tariff
ICC-SOU-C-0037, now October 11,
1981, so that the effective date would be
on one day's notice. The contract covers
coal movements from a number of mines
to Morehead City, NC.

Under 49. U.S.C. 10713(e); contracts
must be filed on not less than 30 nor
more than 60 days' notice. Thereis no
provision for waiving this requirement.
CF former section 10763(d)(1). However,
the. Comnussion. has granted relief under
our section 10505 exemption authority in.
exceptional situations I

The petition is granted. The shipper
has held back shipments pending
completion of contract negotiations.- As.
a result, the receiver's shipment
requirements are reaching a critical
level because of a heavy vessel schedule
for this fall. Further, a letter from Alla-
Ohio Valley Coals Inc., indicates that
its operation has been impaired in not
having these contract rates.In these
circumstances, authorization of a
provisional exemption is. warranted, and.
Southern's contract-ICC-SOU-C-0037
may become effective on one day's
notice.

We will apply the following
conditions which have been imposed-in'
similar exemption proceedings:

If the Commission permits the contract to
become effective on one day's notice, this
fact neither shall be construed to mean that
this, is a Commission approved contract for
purposes of 49 U.S.G. 10713(g) nor shall it
serve to deprive the Commission of
jurisdiction to institute a proceeding on its-
own initiative or on complaint, to review this
contract and to disapprove it.

Subject to compliance with these-
conditions', under49;U.S.CQ10505(a),we-
find that the 30 day notice requirement
in these instances is not necessary to
carry out the transportation policy of 49
U.S.C. 10101a and is not-needed to
protect shippers from abuse of market
power. Further, we will consider
revoking these exemptions under 49
U.S.C. 10505(c) if protests. are filed
within 15. days of publication in the
Federal Register.

This, action. will- not significantly affect
the quality of the human environment or
the conservation of energy resources.

(49 U.S.C. 10505)
Dated-September'2, 1981.
By the Commission, Division 2,

Commissioners Gresham, Gilliam and Taylor.
Commissioner Taylor did notparticipate.
James H. Bayne,
Acting Secretary.

[FR Doc. 81-28508 Fileci9-30-8i; 8:45aml

BILLING CO0E17035-01-

[Volume No. 1741,

Motor Carriers; Permanent Authority
Decisions; Restriction Removals;
Decision-Notice

Decided: September 28, 1981.

The following restriction removal
applications, filed after December 28,
1980, are governed by 49 CFR 1137 Part
1137 was published in the Federal
Register of December 31, 1980, at 45 FR
86747.

Persons wishing to file a comment to
an. application must follow the rules
under 49 CFR 1137.12. A copy of any
application can be obtained from any
applicant upon request and payment to
applicant of $10:00.

Amendments to the restriction
removal applications are not allowed,

Some of the applications may have
been modified prior to-publication to
conform to the special provisions

-applicable to restriction removal.

Findings:

We find, preliminarily, that each
applicant has demonstrated that its
requested removal of'restrictfons or
broadening of undulynarrow authority
is consistent with 49 U.S.C. 10922(hl.

.In the absence of comments filed
within 25 days of publication of this
decisiounnotice, appropriate xeformed
authority will be issued to each
applicant. Prior to beginning operations
under the newly issued authority,
compliance mustbemade with tha
normal statutory and regulatory
requirements for common and. contract
carers.

By the Commission. Restriction. Removal
Board.Members Sporn Ewing,,and Shaffer.

James H. Bayne,
Acting Secretary.

FF-357 (Sub-1)X, filed September 9.
1981. Applicant: INTERSTATE.
INTERNATIONAL, INC., 5801 Rolling
Road, West Springfield, VA 22152.
Representative: Marshall KIagen, 1919
Pennsyliania Avenue, N.W., Suite 300,
Washington. DC 20006. Applicant seeks
to remove restrictions from its Sub-1
permit to: (1) broaden the commodity
description from used household goods
and unaccompamed baggage and used

automobiles to "household goods,
baggage and transportation equipment
and (2) eliminate the restriction limiting
the transportation of used automobiles
to the transportation of used
automobiles to the transportation of
export and import traffic.

MC 52869 (Sub-102)X, filed September
18, 1981. Applicant- NORTHERN TANK
LINE, P.O. Box 970, Miles City, MT
59301. Representative: Michael E. Miller,
502 First National Bank Building, Fargo,
ND 58126. Applicant seeks to remove
restrictions in. its lead certificate to (1)
broaden all commodity descriptions to
"commodities in-bulk" from petroleum
and petroleum products, liquid
petroleum products, and crude
petroleum, in bulk; (2) authorize, two-
way in lieu of one-way service- and (3)
authorize service at all intermediate
points on the specified regular routes.

MC 59336 (Sub-No. 3OX, filed
September 14, 1981. Applicant: U.S,
TRUCK COMPANY, INC.. 2290-24th.
Street, Detroit, MI 48210. Representative:
Wilber M. Brucker, Jr., 38th Floor City
National Bank Building, Detroit, MI
48226. Applicant seeks to remove
restrictions in its lead and Sub-Nos. 1, 2,
3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 17, 10, 20,
21, 23, 20, 27, 28, and 29F certificates to
(1) broaden the commodity descriptions
to (a) "general commodities (except
classes A and B explosives)" from
uncrated household goods and
commodities generally (with, exceptions)
in Sub-No. 1, commodities generally
(with exceptions) in Sub-No. 3and
general commodities, (with exceptions)
in Sub-Nos. 6, 6, 7, 8, 9,10, 11,12, 13, 14,
17, 19, 21, 23, 26, 27, 28, and 29F, and (b)
"waste orscrap materials not identified
by industry producing" from foam
paddingn Sub-No. 20, andpadded foam
products in Sub-No.;27 (part 1)r (2) allow
service at all intermediate points
between points in MI and Toledo, OH,
in the lead, between Flint and Bay City,
MI, Saginaw and'Durand, MI, and
junction MI Hwys.'78 and 71 and
Corunna, M, in Sub-No. 5, between
junction U.S. Hwy12 and Scfo, ML and
Ann Arbor;, and Scfo, MI, in Sub-No. 0,
and between Toledorand Cincinnati,
OH, Wapakoneta and Lancaster, OH,
Fostoria and Springfield,'OH, and Carey
and Springfield, OH, In'Sub-No. 27; (3)
change one-way to radial authority on
its irregular routes in Sub-Nos, 20 and
27; (4) authorize interstate service and
remove the restriction which limits
service to or from points in Canada In
Sub-No. 21: (5) remove the plantsite
limitations in Sub-Nos. 20, 27, and 20F,
(6) remove the restriction against the
transportation of local and interlining
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traffic moving.between ppmts in
Michigan, on the one hand, and, on the
other, points in that part of Oluo on and
north-of-a line beginning at the-Indiana-
Oluo State line, thence easterly along
U.S. Highway 30 to junction U.S.
Highway 30N near Delphos, Ohio,
thence easterly along U.S. Highway 30N
to junction U.S. Highway 30 near
Mansfield, Ohio, and thence easterly
along US. Highway.30 to the Ohio-
Pennsylvania State line in Sub-No. 27;
and (7) replace off-route points with
county-wide authority as follows: (a)
Perry, Morrice, Bancroft, and Durand
with Shiawassee County, MI, in Sub-No.
1; (b) Chelsea and Clarkston.with
Washtenaw and Oakland Counties, ML
in Sub-No; 3; (c) Romeo with Macomb
CountylMI,n Sub-No. 26; (d) Logan,
Newark, Zanesville, South Zanesville,
-London and-Chillicothe with Hocking,
Licking. Muskingum, Madison, and Ross
Counties, OH, points within 5miles of
Cincinnati, OH, with Hamilton County,
OH, and Kenton Campbell, and Boone
Counties, KY. and points within 3 miles
of Columbus, OH, with Franklin County,
OH, in Sub-Nd. 27; (e) Lyons and
Coopersville with Ioma and Ottawa
Counties, MI, in Sub-No. 28; and (f)
Constantine and Three Rivers with St.
Joseph County, MI, in Sub-No. 29F.

MC 11660i (Sub-8]X, filed September
15,1981. Applicant JAMES F. HERIIHY
TRUCKING CO., INC., 20 Emma St.,
Binghamton, NY 13905. Representative:
Warren A. Goff, 2008 Clark Tower,-5100
Poplar Ave., Memphis, TN 38137
Applicant seeks to remove restrictions
in its. Sub-Nos. 1, 5 andTF certificates to
(1) remove all exceptions from its
general commodities authority except
classes A and B explosives, in all
certificates; (2) remove the restriction-
limiting service to the transportation of
traffic having an immediately prior or
subsequent movement by air, in all
certificates, and (3) broaden the airport
or city-wide authority to county-wide or
city-wide authority. (a) Broome County
Airport to Broome County, NY; Newark
Auport to Newark, NJ; and John F.
Kennedy'International Airport to New
York, NY in Sub-No. 1, (b) Buffalo,
Rochester, Syracuse, Utica, Elmira and
Binghamton, NY to Erie, Niagara,
-Monroe, Onondaga, Oneida, Chemung
and Broome Counties, NY, in Sub-No. 5,
and (c) Binghamton, NY and Broome
County Airporty to Broome County, NY
and Stewart Field Airport to Orange
County, NY, m Sub-No. 7F.

MC 124111 (Sub-69)X, filed August 10,
1981,=published m the Federal Register
of September 2, 1981, and republished as
follows:

MC 124111 (Sub-69X, filed August 10,
1981. Applicant- OHIO EASTERN
EXPRESS, INC., 300 West Perkins, P.O.
Box 2297, Sandusky, OH 44870.
Representative. David A. Turano, 100 E.
Broad St., Columbus, OH 43215.
Applicant seeks to remove restrictions
in its Sub-Nos. 3.4,11,14,15,17.18. 19,
23, 24. 25, 26, 27,29, 31, 32, 35, 38. 39.40,
42,44.45,46, 50, 51, 53, 55, 57, 59F, 60F,
61F, 62F, 65F, certificates and E-l letter
notice, to (1),brOaden the commodity
description to (a) "food and related
products" from meats, meat products,
and meat by-products in Sub-Nos. 3,11.
15, 17,18,19. 24, 27, 59F, and 60F,
bananas in Sub-Nos. 4, 23, 32, 35, 38, 40.
51, 55, 57 and E-1, oleomargarine, salad
dressing, coconut oil, vegetable oil,
vegetable oil-fatty acids, cooking oil.
shortening, stearme, stearate and
mayonnaise in Sub-No. 14, lard in Sub-
No. 15, cheese products in Sub-No. 24,
prepared foods, cabbage, sauerkraut.
pickles, sugar, fresh fruits and
vegetables, packaged vegetables, fresh
tomatoes, tomato pulp, tomato juice.
ketchup in Sub-No. 25, cole slaw, salads,
bakery goods in Sub-No. 26, foodstuffs
in Sub-Nos. 27, 31, and 62F,.frozen foods
andfrozen prepared foods in Sub-Nos.
27, 39, and 42, vegetable oil shortening In
Sub-No. 44, prepared flour mixes and
frosting mixes in Sub-No. 45, food and
food products in Sub-No. 46, frozen
bakery products in Sub-Nos. 50 and 53,
frozen bread, salad dressings, croutons
and popcorn in Sub-No. 61F, and
spaghetti, macaroni, and noodle
products in Sub-No. 6SF, non-
carbonated fruit drinks, chocolate drink.
cider and frozen yogurt in.Sub-No. 29,
(b) "printed matter" from advertising
material in Sub-Nos. 14 and 25, (c)
'metal products" from steelesteel '
stampings, cans and bottle'caps in Sub-
No. 25; (d) "clay, concrete, glass or stone
products" from glass containers,
enamelware and enamelware products
in Sub-No. 25; (e) "rubber and plastic
products" from electric refrigerator parts
in Sub-No. 25; (Q) "waste or scrap
materials"-from scrap metals in Sub-No.
25; (g) "chemical and related products"
from salt in Sub-No. 25; (h) "coal and
coal products" from coal in Sub-No. 25;
and (i) "furniture and fixtures" from
office supplies in Sub-No. 25; (2) replace
facilities limitations and specific point
authority with city-wide or country-wide
authority to (a) Erie County, OH from
Sandusky, OH in Sub-Nos. 3 and 46, (b]
Columbus, OH for facilities at
Columbus, OH in Sub-Nos. 14, 26, and
62F, (c) Highland County, OH for
Greenfield, OH in Sub-Nos. 15 and 17
and facilities at Greenfield, OH in Sub-
No. 59F, (d) Sandusky County, OH for

Fremont, Cincinnati and Clyde, OH in
Sub-No. 25, (e) Huron County, OH for
Bellevue, OH in Sub-No. 25, (f) Ottawa
County. OH for Oak Harbor, OH in Sub-
No. 25; (g) Wood County, OH for
Bowling Green, OH in Sub-No. 25, (h)
Trumbull County, OH for Warren. OH in
Sub-No. 25, (i) Mahoning County. OH for
Youngstown. OH in Sub-Nos. 25. (i)
Mahoning County, OH for Youngstown.
OH in Sub-Nos. 25 and 32. 0( Wayne
County, OH for Orrville, OH in Sub-No.
27. (k) Seneca County, OH for new
Riegel and Tfln . OH in Sub-No. 27, (1)
Cuyahoga County. OH for Bedford
Heights. OH in Sub-No. 61 and facilities
at Solon. OH in Sub-No. 31. (in) Jackson
County, OH for facilities at Wellston.
OH In Sub-No. 42. (n) Dayton, OH for
facilities at Dayton. OH in Sub-No. 60F,
(o) Preble County, OH for facilities at
Lewisburg, OH in Sub-No. 60F, (p) Kane
County, IL for facilities at North Aurora.
IL in Sub-No. 11 (q) Madison County, IL
for Alton. IL in Sub-No. 25, (r) Daviess
County. IN for Washington. IN in Sub-
No. 24, (s) Fayette County, IN for
Connersville, IN m Sub-No. 25, (t) Grant
County, IN for Gas City, IN in Sub-No.
25. (u) Adams County. IN for facilities at
Decatur, IN in Sub-No. 44. (v) Hillsdale
County. MI for Jonesville, MI in Sub-No.
25, (w) Kent County. NI for Grand
Rapids, MI in Sub-No. 32 (x] Detroit. MI
for facilities at Detroit. MI in Sub-No. 39,
(y) Washtenaw County, MI for facilities
at Chelsea, MI in Sub-No. 45, (z) Wayne
County, MI for facilities at Livoma, MI
in Sub-Nos. 50 and 53. (aa) Erie County.
NY for Buffalo. NY in Sub-Nos. 25 and
27, (bb) Onondaga County, NY for
Syracuse, NY in County. NY Nos. 25 and
27, (cc) Chautauqua. Cattaraugus and
Monroe Counties, NY for Jamestown
Olean and Rochester, NY in Sub-No. 25,
(dd) Allegheny County, PA for New
Kensingston PA in Sub-No. 25.tee]
Beaver County, PA for Ambridge, PA in
Sub-No. 25, (ff) New Castle County, DE
for Wilmington. DE in Sub-No. 23, (gg)
Cumberland and Hudson Counties, NJ
for Rosenhayn and Weehawken. NJ in
Sub-No. 55, (hh) Youngstown. OIL with
Mahoning County. OH, Grand Rapids.
MI. with Kent County, MI, Fort Wayne.
IN. with Allen County, IN, in Sub-No. 4;
(ii) Erie, PA, to Erie County, PA. in E-1;
(3) replace existing one-way authority,
with radial authority between cities and
counties-named in (2] and points in
several States throughout the United
States in Sub-Nos. 3.4,11,14,15.17,18,
19, 23. 24,25. 26,27,29, 31, 32, 35, 38, 39.
40,42,44,45.46,50, 51, 53, 55,57, 59F,
60F. 61F, 62F, 65F. and E-1; (4) delete
restrictions (a) originating at the
destined to named points in Sub-Nos. 11,
14,15,17, 24,26,27,31,42 44.45,46,50.
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53, and 59F, (b)'commodities m-bulk, in
tank vehicles in Sub-Nos. 11, 14, 1.; 17,
45, 46, 59F and 60F, (c) in vehicles
equipped with mechanical refrigeration
in Sub-Nos. 14,29, 31, and 62F, (d) hides
and pelts in Sub-Nos. 11, 18 and 19, (e)
animal and vegetable oil, mbulk, in tank
vehicles in Sub-No. 19, (f) meat, meat
products, meat by-products in Sub-No.
27; (5) delete restriction against the
transportation' of trafficrmoviig to points.
in Canada mSub-No.4; (6). delete
restriction to traffic, originating at points.
in Seneca and Wyandot Counties, OH,
in Sub-No. 18; County, (7) delete mixed
loads restriction in Sub-Nos. 23,.57, and
E-1; (8) remove restriction limiting,-
transportation to shipments havinga

.prior movement by waterwith specific
destinations~m Sub-No-23;-and (9)
delete restriction against the
transportation of glass containers from,
three named pointsan PA in Sub-No. 25.

The purpose of this.republication is. to
reflect applicant's original request to
substitute Erie, PA, with Ene-County,
PA, as noted mNo.2(ii).

MC 125674 (Sub-14)X, filed September
16,1981. Applicant, JACK RABBITT
EXPRESSCOMPANY, 3600 N. W. 82nd
Avenue, Miami, FL 33166.
Representative: Warren A. Goff, 2008
Clark Tower. 5100'Poplar Ave., -
Memphis, TN 38137. Applicant seeks to
remove restrictions from its Sub-No. 5
and 13 certificates to.(1J remove all
exceptions except classes A and B
explosives from its general commodity
authorities in Sub-Nos. 5 and-13; (2)
remove the prior or subsequent
movement by airrestriction in Sub-No.
5; (3) remove the restriction against the,
transportation service between the
McCoy Jetport; Orlando, FL and the
TampaTnternational Airport, Tampa,
FL, and, points in thirteen named
counties in FL,. (4) remove the restriction
against transporting any single package
or articleweighfng more than 125
pounds in Sub-No. 13F; and (5) replace
airports located at or near cities with
countywide authority as follows:
Tampa, FLwith Hillsborough County
FL, Daytona-Beach, FL with Volusia
County, FL; Tffusville, FL, with Brevard
County, FL, Orlando, FL, with Orange
County, FL, Melbourne, FL, with Brevard,
County,.FL;' Vero' Beach; FL, with Indian
River County, FL, Ocala, FL, with
Marion County, FL; Gainesville, FL, with
Alachua County, FL.'

MC 134064 (Sub-54)X, filed-September
11, 1981. Applicant: INTERSTATE
TRANSPORT, INC., 1600 Highxay 129
South, Gainesville, GA 30505.
Representative: Charles M. Williams,
665 Capitol Life Center, 1600 Sherman
Street, Denver, CO 80203. Applicant

seeks to remove restrictions in its Sub-
Nos. 32F, 35, 39F, 40F, 41F 42, and 47
certificates to (1) broaden the-
commodity descriptions to: (a) "food
and related products," from alcoholic
liquors in Sub-No. 35, from foodstuffs in
Sub-No. 42, and: from malt beverages in,
Sub-No. 47;-(b) "coal and coal products,
peifoleum, natural gas, andtheir
products, chemicals and related
products, and lumber and wood
products," from charcoal in Sub-No. 39;
and (c) "pulpi paper and related
products," from paper and paper
products m Sub-No. 32; (2) remove
exceptions or"commodities-in bulk'"fn
Sub-Nos. 32,35,39,40, and4l; (3)
remove exceptions of AK and HI in Sub-
Nos. 39 and 40; (4) remove "originating
at and, destined to" restrictions in Sub-
Nos. 35 and 42; (5)' change one-way
authority to radial authority in Sub-Nos.
35, 40, and42; and (6) broaden facilities
and named points. to countywide
authority as.follows: Sub-No. 35,
Sebastian and Crawford Counties, AR
and Sequoyah. and LeFlore Counties,
OK (Ft Smith, AR), Nelson County, KY
(Bardstown, KY), Jefferson, Bullitt and
Oldham Counties, KY and Harrison,
Floyd and Clark Counties, I4 (Louisville,.
KY), Orleans,-St.Bernard, Plaquenunes,
Jefferson, St. Charles, St. John The
Baptist, Lafourche and St. Tammany
Parishes, LA and Hancock County, MS
(New Orleans, LA),. and'Will County,-IL
(Plamfield,. IL; Sub-No. 42, Bergen,
Hudson, Essex and Union Counties, NJ
and Richmond, Kings,.Queens, New
York, and Bronx Counties, NY (Jersey
City; NJ).

MC 144622 (Sub-213)X, filed
September 14,1981. Applicant: GLENN
BROTHERS TRUCKING INC., P.O. Box
9343, Little Rock, AR 72219.
Representativb: J. B. Stuart, P.O. Box
179, Bedford, TX76021. Applicant seeks
to remove restrictions in its Sub-Nos.
33F 34F, 35F, 36F, 38F, 39F, 40F, 59F, 61F,
37F, 71F, 10F, I0iF, 102F, 103, 104, 118Ft
131, 140F, 141,142F, 153F, 157, 159F,
165F, and 166F, to (A) broaden the
commodity'descriptfons'in, each
certificate to "food and related
products,"' from meats, meat products
and byproducts and articles distributed
by meat packinghouses, and
commodities used by meat packers in
the conduct of their businesses, as
described m-the Descriptions case, 61
M.C.C. 209 and 766, from confectionery,
from canned-and preserved foodstuffs,
from canned goods, from foodstuffs,
from frozen meats, front foodstuffs and
food ingredients, and from gift wrapped
and Packaged foods and food products,
and plants and bulbs when transported
m mixed loads with othernamed

commodities; and, in Sub-No. 118 (part
2), to "such commodities as, are dealt in
by retail gift stores" from commodities
dealt in by retail gift shops; (B) delete
exceptions of "hides and commodities in
bulk" and "frozen," and the vehicle
limitation, wherever they appear: (C)
delete exceptions prohibiting service in
AK and HI in Sub-Nos. 71, 118, 140, 157,
159, and 166; (D) delete restrictiohs
limiting the origin and destination of
traffic to the named facilities and
specified destinations; (E) authorize
radial service in place ofone-way
authority; and (F) broaden the facilities
and named points to countywide
authority as follows: Sub-Nos. 33 and 34,
Douglas and Madison Counties, N8 and
Nobles County, MN (facilities at Omaha
and Madison, NE, and Worthington,
.MN); Sub-Nos. 35, 37, 38, and 39,
Woodbury County, IA, Dodge, Madison
and Douglas Counties, N, Beadle
County, SD, and Nobles County, MN
(facilities at Sioux City, IA: Fremont,
Madison, and Omaha, NE: Huron, SD:
and Worthington, MN); Sub-Nos. 36,103,
and 104, Jefferson County, KY (facilities
at Louisville, KY); Sub-No. 40, Freeborn
County, MN, Linn, Cherokee and Polk
Counties, IA, and Saline County, MO.
(facilities at Albert Lea, MN: Cedar
Rapids, Cherokee, and Des Moines, IA.
and Marshall, MO); Sub-No. 59, Cook
County, IL (facilities near Chicago, IL),
and Washes County, NV (Reno, NV);
Sub-No. 61, Allegheny County, PA,
Ottawa County, MI, and Sandusky and
Lucas Counties, OH (facilities near
Pitsburgh, PA: Holland, MI: and Fremont
and Toledo, OH]; Sub-No. 71, Vermilion
and Peoria Counties, IL, Avoyelles and
West Feliciana Parishes, LA, Sampson
County, NC, and Dodge County, WI
(facilities near Hoopeston and
Prmceville, IL. Belledeau and St.
Francisville, LA: Turkey, NC: and
Mayville, WI); Sub-No. 100, Saline
County, MO (facilities at Marshall, MO);
Sub-No. 101, Cass County, IN (facilities
at Logansport, IN); Sub-No. 102,
Freeborn County, MN and Linn County,
IA (facilities at Albert Lea, MN and
Cedar Rapids, IA); Sub-No. 118, Jackson
County, OR (facilities near Medford,
OR); Sub-No. 131, Warren County, NJ
and Lancaster County, PA (facilities at
Hackettstown, NJ, and Elizabethtown,
PA); Sub-No, 140, Buchanan County, MO
(facilities at St. Joseph, MO); Sub-No.
141, Tazewell County, IL (East Peoria,
IL), Oklahoma County, OK (Oklahoma
City, OK), Cass County, IN (Logansport,
IN), Hamilton, Butler and Clermont
Counties, OH and Boone, Kenton and
Campbell Counties, KY (Cincinnati,
OH), Jefferson, Oldham and Bullitt
Counties, KY and Harrison, Floyd and
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Clark Counties, IN (Louisville, KY),
Milwaukee, Osaukee, Waukesha,
Racine and Washmgton- Counties, WI
(Milwaukee, WI), and Washington
County, MS (Greenville, MS); Sub-No.
142, White County, AR (facilities at
Searcy, AR); Sub-No. 153, Dougherty
County, GA (facilities at Albany, GA];
Sub-No. 157, Albermarle County, VA,
and White and Pope Counties, AR
(facilities near Crozet, VA: and Searcy
and Russeilville, AR]; Sub-No. 159, New
Haven County, CT (Naugatuck, CT),
Luzeme and York Counties, PA

-Hazelton and York, PA], Clinton
County, IN (Frankfort, IN,. and
Monterey County, CA (Salinas, TX);
Sub-No. 165, Jefferson County, AL
(Birmingham, AL), Denver, Adams,
Arapahoe, Douglas and Jefferson
Counties, CO (Denver, CO), Duval and
Hillsborough Counties, FL fjacksonville,
and Tampa; FL),Jefferson Parish, LA
(Harahan, LA), Middlesex County, MA
(Watertown, MA], Prince Georges
County, MD (Landover, MD], Cass,
Jackson, Clay and Platte Counties, MO
and Wyandotte, Johnson and
Leavenworth Counties, KS (Kansas City,
MO). Hudson and Camden Counties, NJ
(Bayonne and Camden, NJ), Charleston
and Richland Counties, SC (Charleston
and Columbia, SC], Davidson,
Williamson, Wilson and Summer
Counties, TN (Nashville, TN), El Paso
and Bexar Counties, TX (El Paso and
San Antonio, TX), and King, Snohomish
and Kitsap Counties, WA (Seattle, WA);
and Sub-No. 166, Hidalgo County, TX
(La Joya. TX).

MC 145645 (Sub-1)X, filed September
17,1981. Applicant: NORTON BROS.
TRUCKING CO., INC., P.O. Box 29839,
Dallas, TX 75229. Representative:
William Sheridan, 1025 Metker, P.O.
Drawer 5049, Irving, TX 75063. Applicant
seeks to remove restrictions in its lead
permit to broaden the territorial
description to between all points in the
U.S., under continuing contract(s) with a
named shipper.

MC 146573 (Sub-18)X, filed September
17,1981. Applicant: LA SALLE
TRUCKING, INC., P.O. Box 46, Peru, IL
81354. Representative: E. Stephan
Heisley, 805 McLachlen Bank Building,
666 Eleventh Street, NW., Washington,

. DC 20001. Applicant seeks to remove
restrictions in its Sub-No. 8F certificate
to (1) broaden the commodity
description from "chemicals, and
plastics, m bulk, in tank vehicles," to
"chemicals and related products and
rubber and plastic products," and (2)
broaden the territorial description by (a)
replacing facilities at Ottawa, IL with
county-wide authority in La Salle

County, IL, and (b) eliminate the "except
AK and Hl" restriction.

MC 146783 (Sub-S)X, filed September
18,1981. Applicant: S & L
TRANSPORTATION, INC., 59-21 156th
Street, Flushing, NY 11355.
Representative: George A. Olsen, P.O.
Box 357, Gladstone, NJ 07934. Applicant
seeks to (1) broaden the commodity
description m its Sub-2F certificate to
"metal and metal articles," from copper,
brass, and alloys in bars, sheets, strips,
and rods; (2) delete the exception of
service in AK and HI, and the restnction"
limiting service to that "having a prior
movementby water," and (3) change
one-way service to radial authority,
between New York, NY, New Orleans,
LA, and Houston, TX, on the one hand,
and, on the other, points in the U.S.

MC 148285 (Sub-1)X, filed September
18,1981. Applicant: A. L COUEY, d.b.a.
COUEY TRUCKING COMPANY,
Industrial Boulevard at Southern
Railway, P.O. Box 3244, Dalton, GA
30721. Representative: ZAL C. Ellis, 1001
Market Street, Chattanooga, TN 37402.
Applicant seeks to remove restrictions
in its lead certificate to (1) broaden the
commodity description from general
commodities with exceptions, to

-"general commodities (except Classes A
and B explosives)," in connection with
its service between points in CA and TN
and (2) remove the ex-rail restriction.

MC 148512 (Sub-7)X, filed September
21,1981. Applicant: WESTERN TANK
LINE, INC., 2222 North 11th Street,
Omaha, NE 68110. Representative:
Donald L Stem, 7171 Mercy Road, Suite
610, Omaha, NE 68106. Applicant seeks
to remove restrictions in its Sub-5
certificate to broaden the commodity
description from liquid commodities, in
bulk, (except soybean oil, vegetable oils
and blends thereof), to "commodities in
bulk"

MC 148585 (Sub-1)X, filed September -
21,1981. Applicant: GENERAL
LEASING, INC., 1620 South 15th Street,
P.O. Box 216, Prairie du Chien, WI 53821.
Representative: Michael S. Varda, 121
South Pinckney Street, P.O. Box 2509,
Madison, W1 53701. Applicant seeks to
remove restrictions in its No. MC 126133
and Sub-2, 4F, and 5F permits, and its
No. MC 126133 (Sub-6) certificate, to (1)
broaden the commodity description in
each permit to do "food and related
products" from malt beverages and malt
liquor, and, in Sub-6 certificate, to
"construction materials" from lumber,
lumber products, posts, and ties; (2) Sub-
6 certificate, remove the facilities
restriction, and replace the named
points with countywide authority: Rock
and Crawford Counties, WI (Janesville

and Prairie du Chien, WI]; and (3) in
each permit, authorize service between
points in the U.S., under continuing
contract(s) with the named shippers.

MC 150910 (Sub-1)X. filed September
21,1981. Applicant: RONALD R.
PAYNE, d.b.a. EASTERN PLAINS
EXPRESS, 5565 E. 52nd Ave., Commerce
City, CO 80012. Representative: Lee E.
Lucero, 445 Capitol Life Center, East
loth Avenue at Grant Street, Denver,
CO 80203. Applicant seeks to remove
restrictions in its lead certificate (1) to
remove all exceptions except classes A
and B explosives from'its general
commodities authority, and (2] to
authorize service all intermediate points
between Denver, CO, and Wray, CO.

MC 151788 (Sub-10)X, filed September
21,1981. Applicant: MEL JARVIS
CONSTRUCTION CO., INC., 2934
Arnold Avenue, Salina KS 67401.
Representative. William B. Barker, 641
Harrison Street P.O. Box 1979, Topeka,
KS 66601. Applicant seeks to remove
restrictions in its lead and Sub-No. 6
certificates to (1) broaden the
commodity descriptions as follows: lead
certificate, to "metal products, and
machinery" from agricultural and
industrial trailers, wood burning stoves,
gram dryers, lawn mowers, springtooth

-harrows. iron and steel articles, tractor
cabs and parts for lawn mowers and
tractor cabs; and Sub-6, to "construction
materials" from insulating materials,
mineral wool, and fiberglass; (2] remove
exceptions excluding AK, HI and KS, in
the lead certificate; (3) remove
restrictions limiting the origin and
destination of traffic to the named
facilities and destinations; (5) authorize
radial service in place of one-way
service; and (6) broaden the named
facilities and points to countywide
authority- lead certificate, McPherson
County, KS (Moundridge, KS). Will
County, IL (Joliet, IL), and Harvey
County, KS (Hesston, KS]; and Sub-6.
McPherson County, KS (facilities at
McPherson, KS).

MC 153002 (Sub-3)X, filed September
15,1981. Applicant GEIZINGER
TRUCKING, INC., Morton Avenue.
Rosenhayn, NJ 08352. Representative:
Larry R. McDowell, 1200 Western
Savings Bank Building, Philadelphia, PA
19107. Applicant seeks to remove
restrictions in its No. MC 10183 and Sub-
8F permits, to (1) broaden the
commodity descriptions as follows: (a]
"food and related products and farm
products" from fruits, vegetables, farm
products, poultry and seafood, in the
lead permit, and (b) "food and related
products" from fresh fruits and
vegetables, canned foodstuffs, and
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canned goods, in the lead permit, and
from meats, meat products and articles
distributed by and commodities used by
meat packinghouses, in Sub-8; (2)
remove (a) the seasonal restriction in
the lead permit, (b) the vehicle limitation
in Sub-8, and (c) the exception of named
commodities in Sub-8; and (3) broaden
the territorial descriptions in each
permit to authorize service between
points in the U.S., under continuing
contract(s) with named shippers and
specified classes of shippers.
IFR Doe. 81-28637 Filed 9-30-81; 8:45 am]

BILLING CODE 7035-01-M

[Ex Parte No. MC-122 (Sub-2)]

Lease of Equipment and Drivers to
Private Carriers
AGENCY: Interstate Commerce
Commission.
ACTION: Notice of oral argument on
proposed policy statement.

SUMMARY: At 45 FR 86766, December 31,
1980, the Commission published a notice
which proposed to reexaniine its policy
behind the restrictions which prohibits
owner-operators and others who do not
hold authority from this Commission
from leasing their equipment, with
drivers directly to private carriers.

Because of the extensive interest
expressed in this important proceeding,
the Commission will afford interested
persons the opportunity to make oral
representations for the purpose of
further supplementing the record.
Written comments are not required, but
persons who intend to participate must
notify the Office of the Secretary.
DATES: Notification of intent to
participate may be made by letter or
phone call. Notification must be
received at the Office of the Secretary
by close df business, Monday, October
5, 1981.

Oral argument has been scheduled for
Wednesday, October 14, 1981, at 9 a.m.
ADDRESSES: Notifications of intent to
participate should be addressed to:
James H. Bayne, Assistant Secretary,

Room 2215, Interstate Commerce
Commission; 12th St. & Constitution
Ave., N.W., Washington, DC 20423.
'The oral argument will be held at the

Interstate Commerce Commission
Building, 12th Street and Constitution
Ave., NW., Washington, DC, in Hearing)
Room A.
FOR FURTHER INFORMATION CONTACT.
James H. Bayne (202) 275-7428.
SUPPLEMENTARY INFORMATION: The
Commission is acutely aware of the
importance of this proceeding to owner-
operators and to the national ,

transportation system as a whole. For
this reason, we have determined that
interested persons should be afforded
an additional opportunity to supplement
the record before a final decision is
made. Participation in the oral argument
is not limited to those parties who filed
written comments earlier.

As set forth in the notice of proposed
policy statement, published December
31, 1980 (45 FR 86766), this proceeding
involves a reexamination of policies,
Comussion decisions, and judicial
precedent which, in combination,
generally preclude owner-operators and
others who do not hold operating
authority from leasing their equipment,
with drivers, directly to private carriers.
Attention-is directed to, and oral
argument is sought on, the previously
issued notice of proposed policy
statement, including the options as we
perceive them, alternative courses of
action or areas of consideration, as well
as the implications of owner-operator
leasing to private carriers engaged in
compensated intercorporate hauling
under Section 9 of the Motor Carrier Act
of 1980. Legal-and practical views are
sought.

Any orgamzation or individual
interested in making an oral
presentation to the Commission must
notify (by letter or phone call) the Office
of the Secretary of the Commission on
or before October 5,1981. The -
notification should indicate both (1) the
interest represented (e.g., slpper,
consumer, owner-operator, trade or
business organization, or other) and (2)
the individuals or organizations, if any,
represented. To maximize the
opportunity for participation, we urge
individuals or orgamzations with similar
interests to designate a single
spokesperson to advance their
cohimonly held views or arguments.
Time for oral argument will be allocated
in consideration of the number of
individuals or organizations to be
represented. Participants will be notified
by telephone of scheduling and time
allocation. A schedule of appearances
also will be available on the day of the
oral argument.

Decided: September 25,1981.
By the Commission, Chairman Taylor, Vice

Chairman Clapp, Commissioners Gresham
and Gilliam.
James H. Bayne,
Acting Secretary.

[FR Doe. 81-28636 Filed 9-30-81: 8:45 aml

BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Antitrust Division

United States v. New York County
Lawyers' Association; Competitive
Impact Statements and Final Consent
Judgment

Pursuant to the Antitrust Procedures
and Penalties Act, 15 U.S.C. 18, the
Department of Justice has filed the
following comment, together with Its
Response thereto, on the proposed Final
Judgment in the case of United States v.
New York County Lawyers'Association,
80 Civ. 8129 (LBS).
Joseph H. Widmar,
Director of Operations.

July 29, 1981.
Re: United States v. New York County

Lawyers'Assn., 80 Civ. 6129 (LBS).
Douglas C. Foerster, Esq..
U.S. Department of Justice, Antitrust

Division, 26 Federal Plaza, Room 3030,
New York, NY 10007.
Dear Mr. Foerster: I have reviewed a copy

of the Stipulaton of Settlement dated July 20,
1981, the proposed Final Judgment and the
Competitive Impact Statement. I would like
to take this opportunity to express our
appreciation to you and the other attorneys
involved in this case for this reasonable
resolution of the serious Issues that you had
to grapple with. As I mentioned to you at our
meeting last summer, Citibank did not find
the 196 Statement of Principles to be a
serious impediment to the conduct of
fiduciary business, largely because we
withdrew from the agreement early on. We
are nonetheless pleased that County Lawyers
voluntarily abrogated the agreement. albeit
15 years later. In these intervening years I
think the practice of law has become less
formalized and more competitive, all with the
approval of the courts and the more
progressive state and local bar associations
across the country. In any event you and your
colleagues have been of real assistance to
both the banks involved and the bar In
clarifying the roles of the banks In conducting
fiduciary business.

In reviewing your Competitive Impact
Statement, especially at the bottom of page
three thereof, I note that you, quite correctly
we feel, describe as part of our package of
fiduciary services provided to our cutomers,
the planning of estates, wills, and trusts and
also offering forms of such documents to the
public. Although the final judgment does not
enumerate a laundry list of permissible
activities of banks, I assume that the Justice
Department and County Lawyers are In
agreement that our "providing services" as
described in Part IV of the proposed
Judgment embraces estate planning and
providing forms. I would however appreciate
your comments for our records.
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Sincerely yours,
, Ross R. Scott,

Vice President.

September 24,1981.
Re: United States v. New York County

Lawyers'Assn., 80 Civ. 6129 [LBSJ.
Mr. Ross R. Scott,
Vicezresidnt Citibonk NA, Private

BankingDiwision, One Citicorp Center.
New York, NY. 10043.
Dear.lMr. Scott: Thank you for the

comments in your letter of July 29,1981,
regarding the proposed final judgmenL Your
letter stated, correctly, that the proposed final
judgment does not enumerate "a laundry list
of pernussible activities of banks." You then
asked for our comments on whether the
phrase "providing services" m Section IV of
the proposed judgment "embraces estate
planning and providing forms."

The purpose of the proposed judgment is to
allow banks and other corporate fiduciaries
to offer, consistent with the law of the State
of New York. services in the trusts and
estates business, free from restrictions, as
defined by the proposed 3udgment'by the
NewiYork County Lawyers' Association. It is
not the intent of the proposed final judgment
to attempt to define what may or may not
constitute the unlawful practice of law by
banks or other corporate fiduciaries
operating under the law of the State of New
York.

I hope this is responsive toyour request.
Sincerely yours.

Douglas C. Foerster,
Attorney, Antitrust Division.
[FR Doc. 81-38599 Filed 9-30-e &45 am]

BILLING CODE 4410-01-M

Drug Enforcement Administration

[Docket No. 80-301

Alan 1. Fields, D.O.; Revocation of
Registration

On September 15,1980, the
Admnmstrator of the Drug Enforcement'
Admimstration (DEA} issued an Order
To Show Cause proposing to revoke the
DEA Certificate of Registration of Alan
D. Fields, D.O. (Respondent, of Detroit
and Sterling Heights, Michigan.
Simultaneously, citing his preliminary
finding of imminent danger to the public
health and safety, the Administrator
ordered the immediate suspension of the
Respondent's registration. pending a
final determination in these proceedings.

OnOctober 21,1980, the Respondent,
through an attorney, requested a hearing
on the issues raised by the Order To
Show Cause- In the months that
followed, the Respondent apparently
retained and dismissed a number of
attorneys and the Administrative Law
Judge granted a number of continuances
of this matter m order to afford the
Respondent an adequate opportunity to
decide whether or not he desired to

proceed with a hearing or to othenvise
defend his registration. After a number
of unsuccessful attempts to establish
normal correspondence with the
Respondent's httorneys, the
Adrmistrative Law Judge ordered that
the requested hearing in this matter be
convened in Washington. D.C., on April
14,1981. Notice of the hearing was
served on the Respondent and on the
attorney who originally filed the request
for the hearing. Additionally, notice was
published m the Federal Register, Vol.
46, page 18124, on March 23,1981.

On the morning of April 14,1981,
Administrative Law Judge Francis L.
Young convened the hearing In this
matter. Neither the Respondent nor any
person claiming to represent hur
appeared m the hearing room. The
record shows that Government counsel
was present and prepared to proceed
with the presentation of the
Government's case. However, In view of
the fact that the Respondent had failed
to appear at the hearing scheduled at his
request, Government counsel requested
that the hearing be cancelled and that
this matter be disposed of in accordance
with the provisions of 21 CFR 1301.54(d)
and 1301.54(e). These regulations
provide, m pertinent part. that if a
person who is entitled to a hearing fails
to request one or if he does request a
hearing and fails to appear, the
Administrator may cancel the hearing
and issue Ins final order without the
necessity of a formal evidentiary
proceeding. Indeed, the Order To Show
Cause which was served upon the
Respondent on September 22,1980.
clearly stated that the procedures set
forth m the above-cited regulations
would be invoked in the event of the
Respondent's failure to appear at the
hearing. Accordingly, the Administrative
Law Judge, on behalf of the
Admimstrator, cancelled the hearing
and ordered that this matter proceed to
a final determination pursuant to 21 CFR
1301.54(e).

Subsequent to the cancellation of the
hearing in this matter, a new attorney
wrote to the Administrative Law Judge.
claiming to represent the Respondent,
and requesting that these proceedings
be reopened and a new hearing date
established. In view of the fact that both
the Respondent and his previous
attorney had ample notice of the hearing
and since neither the Respondent nor
anyone acting in his behalf made any
effort to notify this administration of the
Respondents inability to participate in
the scheduled hearing, the
Administrative Law judge denied the
Respondent's request to reopen these
proceedings. The Acting Administrator

concurs m the procedural rulings made
by the Administrative Law Judge In this
matter.

After reviewing the file in this matter.
the Acting Administrator of the Drug
Enforcement Administration. pursuant
to 21 CFR 1301.57, hereby publishes his
Final Order in this matter, based on the
findings of fact and conclusions of law
set forth below.

The Acting Administrator finds that
on March 2.1951, in the United States
District Court for the Eastern District of
Michigan, the Respondnt who was
then using the name Alan F. DeVore,
entered a plea of guilty to the charge of
violating Title 26, United States Code,
Section 2554(a), and was thereupon
convicted of unlawfully selling
morphine, a felony offense relating to a
narcotic drug which is now listed as a
Schedule 11 controlled substance.

The Acting Adminstrator concludes
that there is a lawful or statutory basis
for the revocation of the Respondent's
DEA registration pursuant to 21 U.S.C.
824(a)(2).

The Acting Administrator further
finds that had the Government
presented its case at the scheduled
hearing session its evidence would have
shown that during the course of the
recent investigation of the Respondent's
activities, undercover police officers of
the Detroit. Inkster and Ypsilanti.
Michigan, Police Departments obtained
prescriptions for Preludin, a Schedule II,
nonnarcotic, controlled substance.
which prescriptions were issued by the
Respondent outside the usual course of
professional practice and without
legitimate medical reason. On at least
one occasion, a casual visitor to the
clinic m which the Respondentwas
employed was given a prescription for
Valium, a Schedule IV controlled
substance, without pretense of medical
treatment or need. Governnent
testimony would have further shown
that one phlarmacy filled 5493 of the
Respondent's prescriptions m a 72-day
period. frornJulylo through September
22. 1980, and that a survey of twenty-
five other Detroit area pharmacies"
revealed 9,209 of the Responden's
prescriptions, written during the period
March 27.1980 through September 22,
1980. This extraordinary number of
prescriptions, when considered in light
of the circumstances under which the
undercover police officers obtained
theirs from the Res;p'ondent. le-ads
inescapably to the conclusion that the
vast majority of the Respondent's
prescriptions were issued in a similar
manner, without legitimate medical
reason and outside the course of the
Respondent's professional practice.
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In consideration of all of the foregoing
facts and circumstances, theActing
Administrator has concluded that the
Respondent's registration to handle
controlled substances must be revoked.
Accordingly; pursuant to the authority
vested in the Attorney General by Title
21, United States Code, Section 824, and
redelegated to the Admnimstrator of the
Drug Enforcement Administration, the
Acting Administrator hereby orders that
DEA Certificate of Registration
AD6338215, previously issued to Alan D.
Fields, D.O., of Detroit, Michigan, be,
and it hereby is, revoked effective
immediately.

Dated: September 25, 1981.
Francis M. Mullen; Jr.,
Acting Administrator, DrugEnforcement
Adminstration.
FI Doc. 81-28505 Filed 9-30-8: 8:45 aml

BILLING CODE 4410-09-M

NATIONAL AERONAUTICS. AND

SPACE ADMINISTRATION

[Notice (81-69)1

NASA Advisory Council, Aeronautics
Advisory Committee; Meeting

AGENCY: National Aeronautics and
Space Administration.
ACTION: Notice of meeting.

SUMMARY: In accordance with-the
Federal Advisory Committee Act,Pub.
L. 92-463, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Aeronautics
Advisory Committee, Informal Advisory
Subcommittee on Rotorcraft
Technology.
DATE AND TIME: October 26, 1981, 9 a.m.
to 5 p.m., October 27,1981, 8 a.m. to 4:30
p.m.; October 28, 1981, 8:30 a.m. to 11:30
a.m,
ADDRESS: NASA Ames Research Center,
Building N200, Committee Room, Moffett
Field, CA.
FOR FURTHER INFORMATION CONTACT.
Mr. John F Ward, National Aeronautics
and Space Administration, Code RJL-2,
Washington, DC 20546 (202/755-,2375).
SUPPLEMENTARY INFORMATION: The
Informal Advisory Subcommittee on
Rotorcraft Technology was established
to assist the NASA in assessing the
current adequacy of rotorcraft
technology and recommend actions to
reduce deficiences through modification
of the planned NASA research and
technology program in rotorcraft
aerodynamics, acoustics, structures,
dynamics, propulsion system
components, flight control, and avionics.

The Subcommittee, chaired by Mr. Troy
M. Gaffey, is comprised of seven
members. The meeting will be open to
the public -up to the seating capacity of
the room (approximately 25 persons
including the Subcommittee members
and participants].
Type of meeting: Open
Agenda: October 20,1981

9 a.m.-Summary of NASA Rotorcraft
Research and Technology Program, FY 1981
Accomplishments, FY 1982-1983 Plans.

5 p.m.-Adjourn.
October 27,1981

8 a.m.-Continuation of Summary of NASA
Rotorcraft Research and Technology
Program.

11 a.m.-Assessment of the State of
Rotorcraft Basic Research,

I p.m.-Discussion of NASA Rotorcraft
Research and Technology Program.

4:30 p.m.-Adjourn.
October 28, 1981

8:30 a.m.-Subcommittee
Recommendations on NASA Rotorcraft
Program.

11 a.m.-Areas-for Possible Future
Discussion.

11:30 a.m.-Adjourn.
Russell Ritchie,
DeputyAssociate Administrator for External
Relations.
September 25,1981.
IFR Doc. 81-28470 Filed 9-30-81; 8:45 acl

BILLING CODE 7510-01-M

NATIONAL SCIENCE FOUNDATION

Advisory Committee for Atmospheric
Sciences

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
the National Science Foundation
announces the folljowing meeting:
Name: Advisory Committee for Atmospheric

Sciences.
Date: October 19, 20, and 21, 1981.
Time: 9:00 a.m.--5:00 p.m.
Place: Rooms 642, 643, and 628, National

Science Foundation, 1800 G Street, NW,
Washington, D.C. 20550.

Type of Meeting: Closed-October 19 (all
day) and October 20 (9:00 a.m.-12:00
Noon); Open-October 20 (1:00 p.m.-5:00
p.m.) and October 21 (all day).

Contact: Dr. Eugene W. Bierly, Division
Director, Division of Atmosphenc Sciences,
Room 644, National Science Foundation,
Washington, D.C. 20550, telephone: (202)

"357-9874.

Purpose of Committee: The Advisory
Committee f6r Atmospheric Sciences
provides advice, recommendations, and
oversight concerning support for research
and research-related activities in the
atmospheric sciences area. Provides expert
assistance in carrying out external
oversight which is concerned with the
examination of decisions made, procedures
and policies in effect and focuses on
operations and activities, priorities,
program balance and selection ofawards.

Agenda:

October 19-9.00 a.m. to 5:00 p.m. and
October 20-9:00 a.m. to 12:00 Noon (o0oed/
Rooms 642, 643, and 628.
Committee review of the Atmospheric -

Chemistry, Climate Dynamics, and
Experimental Meteorology and Weather
Modification Programs, including
examination of proposal jackets, reviewer
comments and other privileged material,

October20, 1981 (Open 1:O0 pm.--:0 p.m,)
Room 642.
1:00 p.m.-Remarks by AD/AAEO
1:20 p.m.-Approval of Minutes from ACAS

Meeting April 9-10, 1981
1:30 p.m.-Presentation of Review Reports to

ACAS
1:45 p.m.-Remarks by Chairman, ACAS and

ACAS Members

October 20, 1961
2:00 p.m.-Budgeting Status
2:10 p.m.-Status of National Astronomy and

Ionosphere Center (Arecibo)
2:40 p.m.-Status of Chemistry Proposal

Experiment, Master Grant Experiment,
Special Creativity Grants

3:00 p.m.-Manpower Survey Results in
Atmostpheric Sciences

3:45 p.m.-CCOPE Results
4:00 p.m.-Global Atmospheric Chemistry

Program Acid Rain Research Program
4:45 p.m.-ATM Facility Needs

October21, 1981
9:00 a.m.-UCAR Activities
10:00 a.m.-NCAR Activities
10:45 a.m.-NSBF Status
11:00 a.m.-Role of NCAR for 1080s
12:15 p.m.-Program for Spring ACAS 1982,

Date, ACAS Replacements, Other Items
1:00 p.m.-Adjourn Meeting
1:00-5:00-Breakthroughs, Opportunities and

Trends on Atmospheric Sciences
Reason for Closing: The meeting will deal

with a review of grants and declinations In
which the Committee will review materials
containing the names df applicant
institutions and principal Investigators and
privileged information contained In
declined proposals. This meeting will also
include a review of peer review
documentation pertaining to applicants.
Any nor-exempt material that may be
discussed at this meeting (proposals that
have been awarded) will be Inextricably
intertwiiied with the discussion of exempt
materials and no further separation Is
practical. These matters are within
exemptions (4) and (6) of 5 U.S.C. 552b(c),
the Government in the Sunshine Act.

Authority To Close Meeting: This
determination was made by the Committee
Management Officerpursuant to provisions
of Section 10(d) of Pub. L, 92-403, The
Committee Management Officer was
delegated the authority (o make such
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determinations by the Director, NSF, on
July 6,1979.

M. Rebecca Winkler,
Committee Management Coordinator.
September 28,1981.
FR Doc..-81-28643 Filed 9-30-81 8:45 am]-

BILLING CODE 7555-01-M

Advisory Committee for Physics;
Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
the National Science Foundation
announces the following meeting:
Name: Advisory Committee for Physics.
Date and Time: October 22-24,1981; 9:00

a.m.-5:00 p.m. each day.
Place: National Science Foundation, 1800 G

Street, NW, Washington, D.C. 20550, Room
540 each day.

Type of Meeting: Open.
Contact Person: Dr. Laura P. Bautz, Deputy

Director,'Division of Physics, National
Science Foundation, Washington, D.C.
'20550. Telephone (202) 357-7611.

Summary of Minutes: May be obtained from
Dr. Laura P. Bautz, Division of Physics,
National Science Foundation, Washington,
D.C. 20550.

Purpose of Committee: To provide advice and
recommendations concerning support for
research in physics.

Agenda:

October 22 1981,9.0 o.m.-- 0 p.m.
Oversight review of NSF support of atomc.

molecular, and plasma physics, including
the report of the Subcommittee for the
Review of the NSF Atomic, Molecular, and
PlasmaPhysics Program. Introductory
discussions on long range planning.

October 23,1981,9.00 a.m.-5:0 pm.
Planning for major projects in Elementary

Particle Physics and Nuclear Science.
Status of prospective network for
Computational Physics and of Large Laser
Interfer meter. Continuation of previous
day's discussions.

October 24, 1981,9.00 a.m.-&:O p.m.
Discussion of long range priorities.

Continuation of discussions from previous
two days. Planimng for future meetings.

M. Rebecca Winkler,
Committee Management Coordinator.
September 28,1981.
IFR Doc. 28640 Filed 9-30-81; 8:45 am]
BiLLING CODE 7555-01-M

Ad Hoc Oversight Subcommittee for
the Ceramics Program; Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
as amended, the National Science
Foundation announces the following
meeting: -
Name: Ad Hoc Oversight Subcommittee for

the Ceramics Program, Advisory
Committee for Materials Research.

Date and Time: October 22, 23, 1081-9.00
a.m.--5:00 p.m. each day.

Place: Room 421, National Science
Foundation, 1800 G. Street, NW..
Washington. DC 20550.

Type of Meeting: Closed.
Contact Person: Dr. Ben A. Wilcox. Head,

Metallurgy. Polymers, and Ceramics
Section, Division of Materials Research,
Room 411, National Science Foundation.
Washington. DC. Telephone: (20,) 357-
9789.

Purpose of Subcommittee: To provide advice
and recommendations concerning support
for research in Ceramics.

Agenda:

Thursday, October 22, 1981--.00 o.m. to 5.0
p.m.-Closed
Review and comparison of declined

proposals (land supporting documentation)
with successful awards under the Ceramics
Program, including review of peer review
materials and other privileged matenal

Friday, October 23,. 1981--900 a.m. to 5-C0
p.m.-Closed
9.00 a.m.-Further discussions of declined

proposals and awards.
12:00 noon-Lunch.
1:00 p.m.-Preparaton of report on

Subcommittee rindings and
recommendations.

Reason for Closing: The Subcommittee will
be reviewing grants and declination jackets
which contain the names of applicant
institutions and principal Investigators and
pnvileged information contained In
declined proposals. This session will also
include a review of the peer review
documentation pertaining to applicants.
These matters are within exemptions (4)
and (6) of 5 U.S.C. 552b(c), Government In
the Sunshine Act.

Authority To Close Meeting- This
determination was made by the Committee
Management Officer pursuant to provisions
of Section 10(d) of Pub. L. 92-463. The
Committee Management Officer was
delegated the authority to make such
determinations by the Director, NSF on July
6,1979.

M. Rebecca Winkler,
Committee Management Coordinator.
September 28,1981.
[FR Doc. 81-45 Filed 90-- 8:45 am)
BIWuN CODE 75ss-011

Subcommittee on Molecular Biology,
Group A, of the Advisory for
Physiology, Cellular, and Molecular
Biology, Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
as amended, the National Science
Foundation announces the following
meeting:

Name: Subcommittee on Molecular Biology,
Group A., of the Advlsory'Conudttee for
Physiology, Cellular, and Molecular
Biology.

Date and Time: October 22 and 23,1981; :00
a.m. to 5:00 p.m. each day.

Place: Room 642, National Science
Foundation. 1800 G Street. NW.
Washington. D.C. 20550.

Type of Meeting: Closed.
Contact Person: Dr. Arthur Kowaisky,

Program Director, Biophysics Program.
Room 329, National ScienceFoundation.
Washington. D.C. 20550.

Purpose of Subcommittee: To provide advice
and recommendations concerning support
for research in Molecular Biology.

Agenda: To review and evaluate research
proposals as part of the selection process
for awards.

Reason for Closing The proposals being
reviewed include information of a
proprietary or confidential nature,
including technical information. financial
data, such as salaries, and personal
information concerning individuals
associated with the proposals. These
matters are within exemptions (4) and (6)
of 5 U.S.C. 552b(c), Government in the
Sunshine Act.

Authority to Close Meeting: This
determination was made by the Committee
Management Office pursuant to provisions
of Section 10(d) of Pub. L 92-463. The
Committee Management Officer was
delegated the authority to make such
determinations by the Director. NSF, on
July . 1979.

September 26, 191.
M. R. Winkler,
Committee Management Coordinator.
IF Doc. -=u FLedo- -o-m &4 am]
BIL.NG CODE 7555-01-

Subcommittee for Psychobiology;
Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
the National Science Foundation
announces the following meeting:

Name: Subcommittee on Psychobiology of the
Advisory Committee for Behavioral and
Neural Sciences.

Date and Tune: October 29 and 3,1981, 8:30
a.m.-5.00 p.m. each day.

Place. National Science Foundation. 1800 G
Street. NW., Room 642, Washington. D.C.

Type of Meeting:
Open-October 30, 1M00-2.:00 p.m.
Closed-October 29, all day; October 30, 9

a.m. to noon: 2 p.m. to 5 p.m.
Contact Person: Dr. Fred StolnItz, Program

Director, Psychobiology Program. Room
320, National Science Foundation,
Washington. D.C., 20550. Telephone (202)
357-7949.

Summary Minutes: May be obtained from the
Contact Person, Dr. Fred Stollnitz, at the
above stated address.

Purpose of Subcommittee: To provide advice
and recommendations concerning support
for research In psychobiology.

Agenda:
Closed-October 29 and 30---To review

and evaluate research proposals as part
of the selection process for awards. [1o
29-.all day; 10130-9 a.m: to noon and 2
p.m. to 5 p.m.).

mm -- "
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Open-October3: To discuss possible
subcommittee reorganization in the
Neurosciences area. tnoon-2 p.m.).

Reason for Closing: The proposals being
reviewed includeinformationof a
proprietary or confidential nature,
including-lechmcal information; financial
data, such as salaries; and personal
information concerning individuals
associated with the proposals. These
matters are within exemptions (4) and [6)
of U.S.C. 552b(c), Government inthe --
Sunshine Act.

Authority to Close Meeting: This
deternmnation was made by the Committee
Management Officer pursuant to provisions
of Section 10(d) of Pub. L 92-463. The
'Committee Management Officer was
delegated the authority to make such
deterrmnations by the Director, NSF, on
July 6, 1979.

September 28, 198L
M. Rebecca Winkler,
Committee Management Coorznator.

IFRlor. 81-28D1 Filed 8-0-11: &15 am]

BILLING CODE 7555--01-M

Task Group No. 17; Advisory Council;
Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L. 92-463,
the National Science Foundation
announces the following meeting:

Name: Task Group No. 17 of the NSF
Advisory Council,

Place: Room 1242, National Science
Foundation, 1800 G Street, NW.,
Washington,,D.C. 20550.

Date: Monday, October 19, 1981.
Time: 9:00.a.m. to 5:00 p.m.
Type of leeting: Open.
Contact Person: Ms. Jeanne Hudson,

Executive Secretary of the NSF Advisory
Council, National Science Foundation,
Room 518, 1800 G Street, NW., Washington,
D.C. 20550. Telephone: 2021357-9433.

Purpose of Task Group: The purpose of the
Task Group, composed of-members of the
NSF Advisory Council, is to provide the full
Advisory Council with a mechanism to
consider numerous issues of interest to the
Council that have been assigned by the
National Science Foundation.

Summary Minutes: May be obtained from the
contact person at above stated address.

Agenda: The Task Group is asked to review
current patterns of NSF salary support
across scientific and engineering
disciplines; to consider whether NSF
should change its policy on allowance -of
faculty salaries; to address the need for
and the impact ofpolicies and practices in
program areas that differ from NSF-wide
policies and practices; and to suggest ways
current NSF policy might be modified.

September 28,1981.
M. Rebecca Winkler,
Comnmittee.Alanagemeit Coordinator.

IFR Doc.Ei-2i039 Filed-9-30-81U 5:45 aml
BILLING CODE 7555-01-M

Task Group No. 18; Advisory Council
Meeting

In accordance with the Federal
Advisory Committee Act, Pub. L.-92-463,
the National Science Foundation
announces the following meeting:
Name: Task Group No. 18 of the NSF

Advisory Council:
Place: Holiday Inn O'HaraKennedy. 5440

North River Road, Rosemont, IL.
Date: Monday, October26, 1981.
Time: 9:00 a.m.-5:00 p.m.
Type of Meeting: Open.
Contact Person: Dr. H. Frank Eden, Senior

Science 4ssociate, National Science
Foundation, 1800 G Street NW.,Room 510,
Washington, D.C. 20550. Telephone: (202)
357-7357

Purpose of Task Group: The purpose of the
'Task Group, composed of members of the
NSF Advisory Council, is to provide-the full
Advisory Council with a mechanism to
consider numerous issues of interest to the
Council that have been assigned by the
National Science Foundation.

Summary Minutes: May be obtained from the
contact person at above stated address.

Agenda. The Task Group is asked to consider
how limited resources might be leveraged
to provide greater support for university
instrumentation and in /he .general area of
education.

M. Rebecca Winkler,
Committee Aanagement Coordinator.
September 21, "1981.
iFRIlor. 81-2842Filed 9-M3-51 8:45 am)
BILLING CODE 7555-O-M

NATIONAL TRANSPORTATION

SAFETY BOARD

'[N-ARZI-40]

Reports, Recommendations,
Responses; Availability

e Aircraft Accident Report: Texasgulf
Aviation, Inc., Lockheed JetStarL--1329,
N520S, Westchester CountyArporl,
White Plans, New York, Feb. 11,1981
(N1TSB-AAR-81-13.-As a result of this
accident, and several others involving
general aviation aircraft, the Board has
reiterated recommendations A-78-27
through -29. These recommendations,
issued Apr. 13, 1978, to the Federa
Aviation Administration, concerned
flight recorder standards (43 FR 18073,
4-27-78). FAA responded on Nov. 6,
1980 (45 17R 85532, 12-29-80). Also in
connection with the subject
investigation, the Board on Aug. 26
issued to FAA recommendation A-81-92
concerning Supplemental Type
Certificate SA 1596 CE (46 FR 44312, 9-
3-81).

* Special Investigation Report: Flight
Service Station Weather Briefing
Inadequacies (NTSB-SIR-81-3J.-On.

Aug. 31 the Board issued ,to FAA these
related recommendations:

Audio record all weather briefings
provided by FSS personnel and retain such
records for a reasonable period of time (A-
81-94). Take steps to insure that all FSS
personnel who provideweather briefings
comply with the weather briefing procedures
published in Flight Services Handbook
7110.10 (A-81-95).

Marine Accident Report: Grounding
of the U.S. Tankship S.S. CONiCHO,
Constable Hook Reach of Kill Van Kull,
Upper New York Harbor, Jan. 19, 1981
(NTSB-MAR-81-11).-Following
investigation, .the Board on Aug. 20
issued these recommendations to-

Sabine Towing and Transportatlon
Company: Develop and Issue an operating
manual for the CONCHO which Includbs ii
clear delineation of each officer's
responsibilities, the intended method of
vessel operation, and guidance to the master
in preparing'his standing orders (M-81t-77).

American Bureau of Shippzy: In
conjunction with the U.S. Coast Guard,
review the CONCHO's Load Line Certificate
and Trim andStress Loading Instructions
and, where necessary, make changes so that
Information will be accurate and consistent
with U.S. Coast Guard requirements (M-81-
78).

U.S. Coast Guard Before approving
modified loading restrictions which vary from
the vessel's Load Line Certificate, require rl
approved Tnmand Stability Booklet which
explams aow to use those restrictions, and
require that the American Bureau of Shipping
modify the vessel's Load Line Certificate anti
Loading Manual accordingly (M-81-79). In
conjunction -with the American Bureau of
Shipping, review the CONCHO's Load Line
Certificate, Trim and Stress Loading
Instructions, Stability Letter, and Trim and
Stability 3ooklet and, where necessary, make
changes so that the information is accurate
regarding loading restrictions and conslstent
with USCO requirements (M-81-0).

Each of the above recommendations Is
designated "Class 1I, Priority Action,"

* Recommendation Letter: "Class I,
Urgent Action" recommendations sent
Sept. 21 to the Federal Aviation
Administration concerning an in-flight
accident occurring Sept. 19 on a World
Airways DC-10-30 aircraft en route
from Baltimore-Washington
International Airport to England:

Issue an-Operations Alert Bulletin to all
operators of DC-10 aircraft notifying them of
the circumstances of this accident and
informing them to implement procedures or
temporary circuitry changes which would
prohibit flight attendants in the main cabin
service center from activating the galley
personnel lift upward from the lower lobe
galley without verbal confirmation that all
personnel are clear and the lower lift door
closed (A-1-124). Issued an Airworthiness,
Directive to require affected DC-l0 operators
to immediately comply with the Douglas
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Afrcraft Company's Service Bulletin 25-266
(A-81-125). Require a redesign of the galley
personnel and food cart lift doors and door
frames to relocate the interlock switches to a
position where they would not be susceptible
to damage by food service carts, to
inadvertant contact by personnel attempting
removal of food service carts, and to
contamination by foreign substance (A-81-
126). Review DC-10 operator training
programs for flight attendant personnel and
flightcrews to assure that they include a
description and discussion of the galley lift
system including the electrical circuitry,
location of circuitbreakers, function of door
interlock switches, and emergency operating
procedesef (A-81-127).

a Recommendation Letter. Issued
Aug. 7 to FAA concerning crash on July
31 of a Varga Model 2150A, N8423J, near
Stevensville, Md., after control of the
elevator was lost because of failure of
the elevator horn assembly (P/N VAC
6000K-26):

Issue n emergency Airworthiness
Directive to"require that all P/N VAC 6000K-
26 elevator-hom assemblies installed on
Varga aircraft be inspected before further
flight and therafter at appropriate time
intervals. Horn assemblies should be -
-removed from the aircraft and the mounting
flange areas stripped of paint..The upper aft
comers of the channel bends and the
mounting radii should then be inspected by
an appropriatenondestructive test method.
Horm. assemblies found cracked should be
removed from service (Class I) (A-81-55).
Issue an airworthiness Directive to require
that the flange area on all P/N VAC 6000K-26
elevator horn assemblies installed on Varga
aircraft be visually inspected before each
flight for cracking in the upper aft comers of
the channel bends and m the mounting flange
radius areas. Horn assemblies found cracked
should be removed from service (Class 1) (A-
81-86). Evaluate the design of the P/N VAC
6000K-26 elevator horn assembly and in the
manner in which it is attached to the elevator
(Class H) (A-81-87.

* Responses to NTSB Recommendations
from the FederalAviation Adminfrration-

A-79-58 and -59 (Sept. 10)-All DHC-7's,
except two prototypes, have been modified
with squencing nose gear door systems and
the requirement that these systems be
operational. Canadian authorities have
informed FAA that the nose gear closing
system effectively prevents accumlation of
ice and slush m the nose wheel bay. (44 FR
61478,10-25-79)
' A-81-71 and 72 (Sept. 11.-FAA has
reviewed the reported service-problems of
the tail rotor pitch horn, P/N 350-A12-1368-
01, and reports that the French airworthiness
authority.has issued an AD to require
inspections and to establish a temporary 450-
hour service life; this action duplicates the
manufacture's Telex Service Bulletins Nos.
01-07A and -B. Aerospatiale helicopter
designs are type certified under the import
aircraft provisions of 14 CFR 21.29 and the
U.S./French bilateral airworthiness
agreement; FAA is working closely with the
French authorities and will take whatever
additional corrective action in necessary. (46

- FR 38000,7-23-81)"

A-8-85 through -87 (Sept. 11).
Airworthiness Directive 81-17-05, Issued by
priority mall on Aug. 13. requires Inspection
of the elevator for integrity and, If found to be
cracked, replacement with improved parts; It
also requires repetitive checks prior to zach
flight for a period not to exceed 10 additional
hours' time in service, at which time the
(steel) improved part is to be Installed and
the required repetitive inspections may be
discontinued; AD-81-17-05 supersedes AD
79-15-06. The P/N VAC 6000K-26 elevator
hour assembly will be removed from service
and replaced with an improved steel part
within 10 hours' additional time in service
from the (immediate) effectivity of AD 81-17-
05. (Recommendations reported above.)

Note.-Single copies of Board reports are
available without charges as long as limited
supplies lasL (Multiple copies may be
purchased from the National Technical
Information Service, U.S. Department of
Commerce. Springfield, Va. 22161.) Coples of
recommendation letters, responses and
related correspondence are also free of
charge. Address written requests, Identified
by recommendation or report number, to:
Public Inquiries Section. National
Transportation Safety Board, Washington,
D.C. 20594.
(49 U.S.C. 1903(a)(2), 1906)
Margaret L Fisher,
Federal RegisteraLaison Officer.
September 25,1981.
IFR Dc. 81-..5 Filed 9-3- 81&4 am]
BILLNG CODE 4910-5$-M

NUCLEAR REGULATORY
COMMISSION
[Docket No. STN 50-4830L1

Union Electric Co. (Callaway Plant, Unit
1); Memorandum and Order;,
Modification of Hearing Schedule
September 24,1981.

To provide additional time" for
schedule requrements of the Board and
parties and for consideration of motions
that may be filed. The prior Order
establishing a schedule m this
proceeding is modified as follows:

1. Filing of summary disposition
motions, October 7,1981.

2. Prehearing conference under 10 CFR
2.752, October 26, 1981, on construction
defect contentions.

3. Filing of direct testimony and copies
of exhibits, November 6,1981, on
construction defects contentions.

4. Hearing on construction defects
contentions, November 17,1981.

The preheanng conference and
hearing on these contentions will be
held in St. Louis, Missouri at the Marrot
Pavilion Hotel at I Broadway with both
sessions commencing at 9:00 a.m. Except
for November 19. The hearing place for
November 19 will be announced later.
The Hearing is scheduled to continue

each day through November 24. if
necessary, not including Sunday
November 22.

For the Atomic Safety and Licensig Board.
In Bethesda. Maryland September 24,1981.

James P. Gleason,
A dmn&stwretive Judge.
WD8 8-Zu-n F1re 0--8: &45 aMl
eitumsacoae 1ssO-o -t

Advisory Committee on Reactor
Safeguards; Meeting

In accordance with the purposes of
Sections 29 and 182b. of the Atomic
Energy Act (42 U.S.C 2039, 2232 b.], the
Advisory Committee on Reactor
Safeguards will hold a meeting on
October 15-17,1981, in Room 1046,1717
H Street, NW, Washington, DC. Notice
of this meeting was published in the
Federal Register on September 23,1981.

The agenda for the subject meeting
will be as follows:

Thursday, October 15, 1981

8:30 A.f.-8:45 A.M.. Opening Session
(Open--The Committee will hear and
discuss the report of the ACRS
Chairman regarding miscellaneous
matters relating to ACRS activities.

8'45AM.-1215PM- Shoreham
Nuclear Power Station Unit f (Open)-
The Committee will hear and discuss the
reports of its Subcommittee and
consultants who may be present
regarding the request for a full power
operating license for this facility.
Representatives of the Applicant and
the NRC Staff will also make
presentations and respond to questions
regarding proposed operation of this
unit.

Portions of this session will be closed
as necessary to discuss Proprietary
Information related to this matter.

1:15 P .- 5.15 P .. Crand Gulf
Nuclear Station Units 1 and 2 (Open)-
The Committee will hear and discuss the
reports of its Subcommittee and
consultants who may be present
regarding the request for a full power
operating license for this facility.
Representatives of the Applicant and
the NRC Staff will also make
presentations and respond to questions
regarding proposed operation of this
unit.

Portions of this session will be closed
as necessary to discuss Proprietary
Information related to this matter.

5:15 PX-6:30 P.M.: Integrity of
Primary Coolant System (Open)--The
Committee will hear and discuss reports
of its Subcommittee and consultants
who may be present as well as
presentations by representatives of the

48349



Federal Regster J Vol. 46, No. 190 / Thursday, October 1, 1981 / Notices

NRC Staff and the nuclear industry as
appropriate regarding proposed changes
in the analysis of primary coolant
system pipe failures (WCAP-9558,
Mechanistic Fracture Evaluation of
Reactor Coolant Pipe Containing a
Postulated Circumferential Through
Wall Crack and WCAP-9787, Tensile
Toughness Properties of Piping Weld
Material for Use in Mechanistic Fractre
Evaluation).
Frday, October 16, 1981

8:30 A.M.-:30 A.M. ACRS
Subcommittee Actiyities (Open)-The
Committee will hear and discuss the
reports of designated Subcommittees
and Subcommittee chairmen regarding
the status of current activities including
those related to proposedrevisions of
NRC Regulatory Guides (R.G. 1.23, Rev.
1, Meteorological Programs for Nuclear
Power Plants), Anticipated Transients
Without Scram (10 CFR Part 50),
proposed INRC guide for preparation of
Emergency Operating Procedures, and
the scope/timing of the annual ACRS
reports to the NRC and the U.S.
Congress on the proposed NRC safety
research budget.

The ACRS Subcommittee on the
Sequoyah Nuclear Power Station will
report to the Committee regarding the
proposed system for control of
combustible gasses at this facility as
well as other features of the plant design
and operation.

Portions of this session will be closed
as necessary to discuss Proprietary
Information related to the matters being
considered.

10:30A.M-11:30A.M. Control of -

Combustible Gasses Following a
Serious Accident (Open)-The
Committee will hear and discuss a
report from the NRC Staff regarding the
advantages and disadvantages of
inerting reactor containment as a
method to control comnbustible gasses.

11:30 A.M-1:00 P.M. Discussion of
A CRS Position Regarding Safety
Related Matters (Open)-The
Committee members will discuss
proposed ACRS positions/comments m
preparation for a meeting with the NRC
Chairman and other NRC
Commissioners who may have an
interest regarding safety related matters
including proposed NRC siting criteria
for nuclear power plants, reactor
pressure vessel integrity, use of rules in
the regulatory process to address
technical issues, and the impact of NRC
regulatory activities on applicants/
licensees.

2:00 P.M-3:30 P.M. Meeting with
NRC Chairman and Other NRC
Commissioners (Open)-The Committee

will meet with the NRC Chairman and
other Commissioners to discuss the
safety related andregulatory issues
noted above.

3:30P.M.-3:45 P.M. Anticipated
ACRS Activities (Open)-The
Committee will discuss anticipated
Subcommittee and full Committee
activities.

3:45 P.M.-5:45 P.Mf Floating Nuclear
Plant (Open)-The Committee will hear
and discuss the report of its
Subcommittee and consultants who may
be present regarding resolution of
outstanding techmcal issues for this
project and application of the TMI-2
Lessons Learned to this plant design.
Representatives of the NRC staff and
the applicant for a Manufacturing
License (Offshore Power Systems) will
make presentations and answer
questions as appropriate regarding this
matter.

Portions 'will be closed as necessary
to discuss Proprietary Information
regarding this project.

5:45 P.M-6:30 P.M. Application of
TMI-2 Lessons Learned to DOE
Facilities [Open)-The Committee will
discuss a proposed ACRS position and
comments regarding the application of
TMI-2 Lessons Learned'to DOE nuclear
facilities.

Saturday, October 17, 1981
8:30 A.M-11:30 A.M. ACRS Reports

to the NRC (Open/Closed)-The
Committee members will discuss
proposed ACRS reports to the NRC
regarding the projects considered during
,this meeting.

Portions of this session will be closed
as necessary to discuss Proprietary
Information applicable to the matters
being discussed and to discuss
information which will be involved in an
adjudiciary proceeding.

11:30 A.M-12:30 P.M.. Position
Regarding DOE Application of TMI-2
Lessons Learned (Open)-The
Committee members will discuss
proposed testimony regarding DOE
application of TMI-2 Lessons Learned to
DOE nuclear facilities.

1:30 P.M-3:30 P.M. Concluding
Session (Open)-The Committee will
completediscussion of the items noted
above and will discuss other
miscellaneous matters related to nuclear
safety and regulation including the
results of a recent meeting/visit with
representatives of Japanese regulatory
organizations.

Portions of this session will be closed
as necessary to discuss information
considered privileged and provided in
confidenceby a foreign source.

Procedures for the conduct of and

participation in ACRS meetings Ivere
published in the Federal Register on
October 7,1980 (45 FR 66535). Ir
accordance with these procedures, oral
or written statements may be presented
by members -of the public, recordings
will be permitted only during those
portions of the meeting when a
transcript is being kept, and questions
may be asked only by members of the
Committee, its consultants, and Staff.
Persons desiring to make oral
statements should notify the ACRS
Executive Director as far in advance as
practicable so that appropriate
arrangements can be made to allow the
necessary time during the meeting for
such statements. Use of still, motion
picture and television cameras during
this meeting may be limited to selected
portions of the meeting as determined
by the Chairman. Information regarding
the time to be set aside for this purpose
may be obtained by a telephone call to
the ACRSExecutive Director (R, F.
Fraley) prior to the meeting. In view of
thepossibility that the schedule for
ACRS meetings may be adjusted by the
Chairman as necessary to facilitato the
conduct of the meeting, persons
planning to attend should check with the
ACRS Executive Director if such
rescheduling would result in major
inconvenience.

I have determined in accordance with
Subsection 10(d) Pub. L. 92-463 that it Is
necessary to close portions of this
meeting as noted above to discuss
Proprietary Information relating to the
matter being considered (5 U.S.C.
552b(c){4)), information which will be
involved in an adjudicatory proceeding
(5 U.S.C. 552b(c)(10)), and information
considered privileged and provided In
confidence by a foreign source (5 U.S.C,
552b(c)(4)).

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the'
Chairman'sruling on requests for the
opportunity to present oral statements
and the time allotted therefor can be
obtained by a prepaid telephone call to
the ACRS Executive Director, Mr.
Raymond F. Fraley (telephone ;02/634-
3265], between 8:15 A.M. and 5:00 P.M.
EDT.

Dated: September 28. 1681.

John C, Hoyle,

Advisory Committee Management,

|FR Doe. 81-2M1 Fited 9-.30-01: 43 ari
BILUNG CODE 7590-Ot-M
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NUCLEAR REGULATORY
COMMISSION
State of Washington: Staff
Assessment of Proposed Amended
Agreement Between the NRC and the-
State of Washington
AGENCY: Nuclear Regulatory
Commission.
ACTION: Notice of proposed amended
agreement with State of Washington.

SUMMARY: Notice is hereby given that
the Nuclear Regulatory Commission is
publishing for public comment a
proposed amendment to the existing
Section274b. Agreement between NRC
and the State of Washington which was
effective December 31, 1966. The request
dated August17, 1981 from the Governor
of the State of Washington, if approved,
would permit the State of Washington to
regulate byproduct material as defined
in Section 11e.(2) of the Atormc Energy
Act, as amended, (uramum mill tailings)
after November 8,1981 in conformance
with the requirements of Section 274o. of
the Atomic Energy Act of 1954, as
amended.

A staff assessment of the State's
proposed radiation control program to
implement the amended agreement is
set forth below as supplementary
information to tlusnotice. A copy of the
complete program descriptionsubmitted
by Washington including a narrative
prepared by the State of Washington
and describing the State's proposed
program for control over byproduct
materials as defined in Section le(2) of
the Act and appropriate State
legislation, and Washington regulations
is available for public inspection m the
Commlssion's public document room at
1717 H Street, NW, Washington, D.C.
DATE: Comments must be received on or
before October 19, 1981.
ADDRESS: All interested persons
desiring to submit comments and'
suggestions for the consideration of the
Commission in connection with the
proposed amended agreement should
send them to the Nuclear Regulatory
Commission, Office of State Programs,
Washington, D.C. 20555.
FOR FURTHER INFORMATION CONTACT.

Craig Z. Gordon, Office of State
Programs, Nuclear Regulatory
Commission, Washington, D.C. 20555
Phone: (301) 492-9886.
SUPPLEMENTARY INFORMATION:
Assessment of Proposed Washington
Programs To Regulate Byproduct
Material as Defined in Section 11e(2) of
the Act. Reference: Criteria 29-36 of
"Guidance of States and NRC in
Discontinuance of NRC Regulatory
Authority Thereof by States Through
Agreement," 44 FR 42818.

I. Introduction
The Uranium Mill Tailings Radiation

Control Act of 1978 amended the
.requirements for Section 274 of the
Atomic Energy Act, "Cooperation With
States" and imposed certain
requirements that must be met by
Agreement States in order to regulate
uranium mill tailings after November 8,
1981. Governor John Spellman of the
State of Washington has requested NRC
to amend its agreement with NRC to
permit continued State regulation of
uranium mill tailings after this date. His
request was supported by a description
of the State's program for control or
uranium mill tailings. NRC staff has
completed an assessment of the State's
proposal as follows:

1. Assessment of Proposed State of
Washington Radiation Control Program
for Uranium Mill Tailings

1. Statutes.
State statutes or duly promulgated

regulations should be enacted, if not
already in place, to make clear State
authority to carry out the requirements
of Pub. L. 95-604, Uranium Mill Tailings
Radiation Control Act (UMTRCA).

In the enactment of any supporting
legislation, the State should take into
account the reservations of authority to
the United States in UMTRCA as stated
in 10 CFR 150.15a.

It is preferable that State statutes
contain the provisions of Section 6 of the
Model'Act,1 but the provisions may be
accomplished by adoption ofeither
procedures by regulation or technical
,criteria. In any case, authority for their
implementation should be adequately
supported by statute, regulation or case
law as determined by the State Attorney
General.

In the licensing and regulation of ores
processed primarily for their source
material content and for the disposal of
byproduct material, procedures shall be
established which provide a written
analysis of the impact on the
environment of the licensing activity.
This analysis shall be available to the
public before commencement of
hearings and shall include:

'The reference is to the Model Uranium M111
Radiation Control Act. a copy of which has been
placed in the Commission's Public Document Room.
Section 6 of the Model Act requires that. among
other things. statutory authority must be enacted to
make dear State authority to carry out the
requirements of the Uranium Mill Tailings Radiation
Control Act [UMTRCA of 1978. as amended.
UNITRCA specifies that when States license an
activity involving mill tailings, that has a significant
impact on the human environment. they must
prepare a written Independent analysis of the
impact of such license on the environment.
including any activities conducted pursuant thereto.

a. An assessment of the radiological
and nonradiological public health
impacts;

b. An assessment of any impact on
any body of water or groundwater;

c. Consideration of alternatives to the
licensed activities; and

d. Consideration of long-term impacts
of licenses activities.

A detailed evaluation of the pertinent
Washington Statutes, Chapter 110, Laws
1979-Senate Bill No. 2197, Chapter
70.121 of the Revised Code of
Washington (RCW]: Public Health and
Safety Statute, and Amendments to
Washington Admimstrative Code
(WAC) 402-52 has beenperformed by
NRC staff. The State's statutes provide
sufficient authority for Washington
agencies to comply with the
requirements of UMTRCA. The
evaluation was performed against and
relates to a checklist (which is included
in the Washington proposal) which
outlines each statutory requirement and
section number contained in UMTRCA.
Relevant provisions of the Washington
Statute were cited and reflected as to
how the UMTRCA requirements are
satisfied. Resolution of deficiencies
were made by frequent contacts with
the State's Department of Social and
Health Services [DSHS) and the State's
Attorney General's Office. Where
deficiencies could not be adequately
addressed by regulations, the State has
committed to incorporate necessary
requirements into the licensing process
by appropriate license conditions or
order.

2. Regulations
State regulations should be reviewed

for regulatory requirements, and where
necessary incorporate regulatory
language whch is equivalent to the
extent practicable or more stringent
than regulations and standards adopted
and enforced by the Commission, as
required by Section 274o. (see 10 CFR
Part 40 and 10 CFR 150.31(b)].

On January 1,1980, Title 402 of the
Washington Administrative Code was
amended by WAC 402-22-150 to
incorporate Special Requirements for
Issuance of Specific licenses for Source
Material Milling and by WAC 402-52-
100, Criteria Related to Disposition for
Uranium Mill Tailings or Wastes. These
regulations followed the Suggested State
Regulations of the Council of State
Governments which were deemed by
the staff to be equvalent, to the extent
practicable to the requirements of 10
CFR 40, Appendix A. Satisfactorily
addressed in Title 402 regulations are:
bonding requirements, siting
requirements, criteria for tailings
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management, dam stability analyses,
surety arrangements, requirements for
ownership, and criteria for ongoing
active maintenance for uranium mill
tailings impoundments.
3. Organizational Relationships Within
the States

Organizational relationships should
be established which will provide for an
effective regulatoryprogram for uranium
mills and mill tailings.

When personnel in agencies other
than the lead agency are included in the
professional staffs effort, their
availability on a routinb and continuing
basis must be demonstrated.
Arrangements for availability for such
resources have been proposed by
Washington through interagency
memoranda of understanding with the
Departments of Ecology and Natural
Resources. Contained in each agreement
are duties of the agency, the period
required for their performance, and
procedures to resolve disputes if they
should arise. An organization chart
outlining the organizational
relationships between the Radiation
Control Section and other State agencies
is also included. The proposal
acknowledges that all MOU's between
Radiation Control Section and other
State agencies are only for the work
required by State statutes. Although not
contained in the proposal, commitments
for assistance by various State agencies
assures that consideration for necessary
budgeting has been confirmed.

4. Personnel
Personnel needed in the processing of

the license applications can be
identified or grouped according to the
following skills: Technical,
Administrative, and Support.

In order to meet the requirements of
UMTRCA, current indications are that
2-2.75 total professional person-years'
effort is necessary to process and
evaluate a new conventional mill
license, m-situ license, or major license
renewal. A complete review of m-plant
safety, production of the environmental
assessment, and consultant use are
primary considerations in the total
professional effort for each licensing
case. With respect to clerical support,
one secretary is required to process two
conventional milling applications,

'including the pre-licensmg and post-
licensing phases. Legal support is also
an essential element of the mill program,
and the effort is set at a minimum of Y2
staff-year. In addition, consideration
must be given to such post-licensing
activities as issuance of minor
amendments, mill inspections, and --
environmental monitoring. Professional

-staff effort is estimated at 0.5-1.0
person-years for each year of post-
licensing activities.

Currently, there are two conventional
licensed uranium milling operations in
the State of Washington. We estimate
the total professional staff-years effort
within the Radiation Control Section
(RCS) directly responsible for regulation
of uranium mills and mill tailings to be
well within our guidelines. Specialty
functions and responsibilities of each
staff member have been outlined and
broken down by percentage of time
devoted to the mill program m the
proposal. Eight of the ten professional
positions having full-time and part-time
responsibilities in uranium mill
regulation have been filled. (This does
not include the Supervisor of the
Radioactive Materials Program and a
Radiation Health Physicist H normally
assigned to Special Projects.) State
funds are committed for the remainder
and there is an active effort to fill the
existing vacancies. The make-up of the
Uramum Mill Subunit of the RCS is as
follows:,

a. Nancy P. Kirner, RHP Ill, Supervisor
of Radioactive Materials Program. Will
be responsible for planning, directing,
and supervising the operations and
emergency response activities for the
regulation of urgmum mills and mill
tailings.

b. Terry C. Frazee, RHP II,
Compliance Supervisor, Responsible for
supervision and planning activities of
compliance program and inspection
staff.

c. Donaly C. Peterson, RHP II,
Environmental Radiation Protection
Supervisor. Duties and responsibilities
include supervision of professional staff
for environmental radiation monitoring
at the uranium mill facility.

d. Robert R. Verellen, RHP 11,
Licensing Supervisor. Will direct and
supervise the licensing activities of
source materials and preparelicenses in
final form.

e. Robert H. Bidstrup, RHP I, Manager
of Uranium Milling Control Program.
Responsible for planning and
coordinating licensing and compliance
functions of the uranium mill subunit.
Will also supervise health physicists
responsible for control of uranium
milling operations.

f. Arden C. Scroggs, Kent M.
Prendergast, and Leonard Knowles, RHP
I-Responsible for evaluation of
radiological impacts associated with
regulation of uranium mills and mill
tailings; conducting field inspections at,

- mills-to assure licensee compliance with
license conditions; evaluation of license
applications, license amendments,
preparation of safety evaluation reports;

and environmental impact statements
priorto issuing licenses.

The Radiation Control Section staff
-have attended the following short-term
training courses related to uranium mill
regulation: NRC "Orientation Cohrse In
Regulatory Practices and Procedures"-
Kirner, Frazee, Peterson, Verellon,
Haars; NRC "Inspection Procedures"-
Kirner, Frazee, Hears; NRC "Uranium
Mill Training for State Regulatory
Personnel"-Verellen; NRC
"Radiological Emergency Response
Traming"-Kirner, Frazee, Bidstrup
Verellen; "EPA Groundwater Migration
Course"-Frazee, Peterson, Verellen,
Bidstrup, Eberline Instrument Corp.
"Use of Instrumentation and
Environmental Surveillance at Uranium
Processing Facilities'-Petorson.
Scroggs, Frazee.

During evaluations of license
applications the State must have accest
to speciality resources such as
hydrologists, geologists, and
geotechnical engineers. It is also
recommended that radioactive materials
regulatory personnel have some training
in these areas in addition to specialized
training in uranium mill health physics
and preparation of environmental
assessments. Mr. Knowles has obtained
many years of education and training In
the field of geology; he will serve as
staff geologist. Consultants to provide
hydrological, geological and
geotechnical assistance have been
identified by Washington and are.
adequately qualified. Such consultants
will be utilized to perform an
independent review of a proposed
license application. Memoranda of
Understanding (MOU) or contracts
between the Radiation Control Section
(RCS) and consultants provide for a RCS
evaluation of consultants' work.
Consultants will be compensated on a
fee-for-service basis to be reimbursed
through provisions of State regulation
specific to preparation of environmental
reports.

5. Functions To Be Covered

The State should develop procedures
for licensing, inspection, and
preparation of environmental
assessments.

Each uranium mill license application
will be evaluated against State statutes,
regulations, and NRC Regulatory
Guides. A list of NRC Regulatory Guides
utilized by the State in evaluating
licensing actions has been furnished.
State personnel will perform in-plant
safety reviews. The individual In charge
for licensing is also responsible for
assuring that the in-plant safety review
meets State requirements. The safety
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evaluation report is written under
guidance from the State's Uranium Mill
ProjectManager.

Inspections of all byproduct material
licensees are conducted by Washington
in accordance with general-procedures
outlined in the State Radiation Control
Section's manual. These procedures
which are common to al routine
inspections have been supplemented by
instructions specific to inspections at

.mills. The general procedures have been
judged acceptable during the periodic
NRC review meetings with Washington.
The functions of State inspectors are to
prepare for inspections, conduct on-site
inspections, prepare a written report of'
the inspection, prepare enforcement
letters, and review corrective actions.
With respect to uramummill
inspections, inspectors are required to
review all aspects of mill operations and
tailings control with appropriate
consultation and review by the
division's environmental RCS's
Radiation Subunit. The compliance staff
and the environmental radiation safety
staff conduct both joint and independent
inspections. This is to assure that the
facility's effluents meet the requirements
of-the State Environmental Policy Act
(SEPA). Inspections of each of the two
mills wl'be conducted at least on an
annual basis.

Preparation of an environmental
impact statement by persons outside
State govemment is not specifically
prohibited by State law. However.
Federal statute, i.e., Section 274o.(3)(c)
requires the State to prepare-a written
analysis of the impact on the
environment with Tespect to uranium
mill tailings from proposedoperations.
Sections WAC-402-22-040[5), WAC
402-22-070(6). -and WAC 402-52 of the
Washington Regulations, and SEPA
guidelines (§ 197-10-230(13)) indicate
that DSHS will act as lead agency to
independently prepare the
environmental impact statement (EISJ. 2

On January 5,1981 the State issued its
most recent EIS for the Dawn Mining
Company application to expand the
existing tailings disposal area. With
technical assistance from NRC on-the
radiological assessment, a
determiniation was made that all
requirements and criteria had been
satisfied by Dawn to minimize the

-potential for adverse environmental
effects.3

2WAC-*02-70(6][a(tiJ(B) also requires
consideration oflong-ierm impacts for
decommissionng, decontamination, and
reclamation relevant for the proposed activities.

3 Thls radiological assessment continues to be
refined by NRC and a final radiological assessment
willbe included in the EIS. Renewal of the Dawn
license is expected to be issued by December.-1981.

Procedures for cobrdinating,
organizing, and completing an
environmental impact statement have
been submitted in a separate section of
the proposal. This process, described in
detail, basically is as follows: (1) The
environmental report is received from
the applicant;, (2) A review of the report
is performed by consultant teams; (3)
The consultants' assessments are
reviewed by the Radiation Control
Section and other State agencies; and (4)
These entities submit reports to the
State Uranium Mill Project Manager
who then prepares the environmental
impact statement for issuance.

As a supplement to the reporting
requirements required by regulation or
license conditions, the State should
require the licensee to submit in writing
on a sem-annual schedule reports
specifying the quantity of each of the
principal radionuclides released to
unrestricted areas in liquid and gaseous
effluents from all pathways during the
previous six months, of operations. This
data shall be reported in amanner that

,will permit the regulatory agency to
confirm annual radiation doses to
nearest individuals are within the
requirements of 40 CFR Part 190,
"Environmental Radiation Protection
Standards for Nuclear Power
Operations."

The environmental impact statement
onDawn's facility has identified the
dose contribution from the expansion
operation (with a below-grade-pit) as
having little bearing on overall site
compliance with 40 CFR Part 190. Dose
estimates from the existing operation,
especially the front end of the mill
circuit, indicate a need for better
effluent control. The State has required
Dawn by license condition to keep all
effluent control equipment in good
working order and muse at all times
during milloperations. Furthermore, the
licenses of both mills (the other being
Western Nuclear's Sherwood Facility)
were amended to require a
determination of compliance with 40
CFR Part 190 using on-site data
collected from the licensee's radiological
monitoring programs. The monitoring
programs must conform to specifications
of NRC Regulatory Guide 4.14,
Radiological Effluent and Environmental
Monitoring at Uranium Mills" (issued as
revision 1, April 25,1980). These
amendments require the licensee to
perform land-use surveys, to develop
and maintain a quality assurance
program, emergency response
procedures, data review programs, and
senm-annual reporting specifications.

The Department's Environmental
Radiation Subunit is responsible for

review and verification of the licensee's
environmental monitoring data. Dose
assessments have been made at both
mills. The assessment for Dawn was
completed by NRC using computer
models. At Western Nuclear's Sherwood
Facility, the Department's report of the
assessment shows the mill to be in
compliance with 40 CFR Part 190. This
finding was based upon field data taken
during the period of July 1979-Jne 1980.
Both mills are required to submit their
own dose assessments by May 1,1982
which will be based on data collected
during CY 1981. The Environmental
Subunit will then assess and confirm
that radiation doses to nearest receptors
are within the limits of 40 CFR Part 190.

6. .mitrmmentalion
The State should have available both

field and laboratory instrumentation
sufficient to ensure the licensee's control
of materials and to validate the
licensee's measurements.

The Radiation Control Section has
utilized a portion of funds authorized
under its UMTRCA grant to purchase
field equipment for monitoring and
surveillance purposes. The submitted
list shows the following detection
capabilities:

a. Samplini of air particulates-The
State has four (4) area air samplers to
detect natural uranium, Ra-226, Th-230,
and Pb-2i0 in addition to adequate
personal air sampling equipment (lapel
samplers).

b. Sampling of radioactive gases-
scintillation detectors with compatible
scintillation cells (ZnS) are utilized for
detection of Radon-222.

c. Site surveillance-The State owns
two portable survey meters designed to
be used vith interchangeable detector
probes, i.e., proportional, Geiger-
Mueller. and scintillation probes for
detection of alpha, beta, and gamma
radiations, respectively. A micro-R
meter for counting of low-level gamma
does rates also has been obtained.
There are two general purpose survey
meters providing versatility for use in
field and laboratory. Alpha scintillation
probes are currently being used with
these surveymeters.

d. Equipment calibration-Procedures
have been developed and staff has been
trained in calibration of radiation
detection equipment. National Bureau of
Standards traceable sources for
calibration of counting equipment have
been identified and are utilized. The
State is currently working with the
University of Washington to establish a
regional calibration facility.

The Environmental Radiation
Laboratory is a division within the
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State's Office of Public Health
Laboratories and Epidemiology and ,
provides direct support to the Radiation
Control Section in the areas of
environmental monitoring and
processing of samples. Ithas all
necessary equipment to analyze and
evaluate environmental samples taken
around milling activities including alpha
counters for uranium and thorium, alpha
spectrometer, alpha scintillation

"counter, intrinsic Germanium-Lithium
detector, and automatic TLD analyzer.

Procedures have been developed for
determining uranium and radium-226
concentration by precipation methods.
Development of procedures for Thorium-
230 analysis began in July 1981. All
laboratory methods are derived from
NRC Regulatory Guide 4.14 and EPA
procedures and guides used for
laboratory support of a uramum will
control program. The laboratory also
participates regularly in the inter-
laboratory quality assurance{(QA)
program offered by EPA. A full-time
chemist contributes to the main staffing
effort and is responsible for carrying out
effective QA. This is done by
supplementing environmental samples
with standards, spiked samples and
blank samples for evaluation. The State
has committed to further developing
procedures for evaluating Ra-226 by
emanation, Pb-210 analysis, Po-210
analysis, and familiarizing staff with
alpha spectroscopy evaluation.
7. Conclusion

Based on the foregoing, the NRC staff
concludes that the State of Washington
has met the criteria for an amended
agreement.
III. Amendment to Agreement Between
the-United States Nuclear Regulatory
Commission and the State of
Washington for Discontinuance of
Certain Commission Regulatory
Authority and Responsibility Within the
State Pursuant to Section 274 of the
Atomic Energy Act of 1954, as Amended

Whereas, the United States Atomic
Energy Commission 4 (hereinafter
referred to as the Commission) entered
into an Agreement (hereinafter referred
to as the Agreement of December 6, 1966
with the State of Washington under
section 274 of the Atomic Energy Act of
1954, as amended (hereinafter referred
to as the Act], which Agreement became
effective. on December 31, 1966 and
provided for discontinuance of the

4 Under the pkovsions of the Energy
Reorganization Act of 1974, the regulatory functions
formerly carried out by the Atomic Energy
Commission are now carried out by the Nuclear
Regulatory Commission as of January 19,1975.

regulatory authority of the Commission
within the State under Chapters 6,7, and
8, and Section 161 of the Act with
respect to byproduct materials as
defined in section 11e.[1' of the Act,
source materials, and special nuclear
materials in quantities not sufficient to
form a critical mass; and

Whereas, it is necessary to enter into
this amendment in order to implement
new requirements of section 274 of the
Act which become fully effective on
November 8, 1981; and

Whereas, the Commission found on
that the program of the State

for the regulation of materials co ered
by this amendment is in accordance
with the requirements of section 274o. of
the Act and in all other respects
compatible with the Commission's
program for the regulation of such
materials and is adequate to protect the
public health and safety; and

Whereas, this amendment is entered
into pursuant to the provisions of the
Atomic Energy Act of 1954, as amended;

Now, therefore, it is hereby agreed
between the Commission and the
Governor of the State, acting on behalf
of the State, as follows:

Section 1. Article I of the Agreement
of December 6,1966 is amended by
adding "as defined in section 11e.(1), of
the Act;" after the words "byproduct
materials" in paragraph A., by
redesignating paragraphs B. and C. as
paragraphs C. and D., and by inserting
the following new paragraph
immediately after paragraph A.:

"B. Byproduct materials as defined in
section 11e.(2) of the Act;".

Section 2. Article II of the Agreement
of December 6, 1968 is amended by
inserting "A." before the words "This
Agreement," by redesignating
paragraphs A. through D. as
subparagraphs 1. through 4., and by
adding the following at the end thereofi

"B. Notwithstanding this Agreement,
the Commission retains the following,
authorities pertaing to byproduct
materials as defined in section lle.(2) of
the Act:

"1. Prior to the termination of a State
license for such byproduct material, or
for any activity that results in the
production of such material, the
Comnumssion shall have made a
determination that all applicable
standards and requirements pertaing
to such material have been met.

"2. The Commission reserves the
authority to establish minimum
standards governing reclamation, long
term surveillance or maintenance, and
ownership of such byproduct material.
Such reserved authority includes:

"a. The authority to establish terms

and conditions as the Commission
determines necessary to assure that,
prior to termination of any license for
such byproduct material, or for any
activity that results in the production of
such material, the licensee shall comply
with decontamination,
decommissioning, and reclamation
standards prescribed by the
Commission; and with ownership
requirements for such materials and ItN
disposal site;

"b. The authority to require that prior
to termination of any license for such
byproduct material or for any activity
that results in the production of such
material, title to such byproduct
material and its disposal site be
transferred to the United States or the
State at the option of the State (provided
such option is exercised prior to
termination of the license];

"c. The authority to permit use of
surface or subsurface estates, or both, of
the land transferred to the United States
or the State pursuant to subparagraph
B.2.b. of this Article;

"d. The authority to require the
Secretary of the Departmbnt of Energy,
other Federal agency, or State,
whichever has custody of such
byproduct material and Its disposal site,
to undertake such monitoring,
maintenance, and emergency measures
as are necessary to protect the public
health and sqfety, and other actions as
the Commission deems necessary; and.

"e. The authority to enter Into
arrangements as may be appropriate to
assure Federal long term surveillance or
maintenance of such byproduct material
and its disposal site on land held in trust
by the United States for any Indian tribe
or land owned by an Indian tribe and
subject to a restriction against
alienation imposed by the United
States.". .. ..

Section 3. Article III of the Agreement
of December 6, 1960 is amended by
inserting "otherwise licensable by the
State under Article I of this Agreement"
after the words "special nuclear
material."

Section 4. Article VII of the
Agreement of December 6, 1960 is
amended by inserting "all or part or'
after the words "terminate or suspend,"
by inserting "(1)" after the words "finds
that," and by adding at the end before
the period the following:

A or (2) the State has not complipd
with one or more of the requirements of
section 274 of the Act. The Commission
shall periodically review this Agreement
and actions-taken by the State under
this Agreement to ensure compliance

48354



I - Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Notices

with the provisions of section 274 of the
Act"

Section 5. Article VIII of the
Agreementof December 6, 1966 is
amended by redesignating it Article IX
and by:inserting a new Article VIII as
follows:
"In the licensing and regulation of

byproduct-material as defined in section
lie.(2) of the Act, or of any activity
which results in production of such
material, the State shall comply with the
provisions of section 274o. of the AcL If,
in such licensing and regulation, the
State requires financial surety
arrangements for the reclamation or
long term surveillance or maintenance
of such-matenal,
"A. The total amount of funds the

State collects for such purposes shall be
transferred to the United States if
custody of such material and its
disposal site is transferred to the United
States upon termination of the State
license'for such material or any activity
which results in the production of such
material. Such funds include, but are not
limited to, sums collected for long term
surveillance or maintenance. Such funds
do not, however, include mames held as
surety where no default has occurred
and the reclamation or other bonded
activity has been performed; and

"B. Such State surety or other
financial requirements must be
sufficient to ensure compliance with
those standards established by the
Commission pertaining to bonds,
sureties, and financial arrangements to
ensure adequate reclamation and long
term management of such byproduct
material and its disposal site."

-This amendment shall becomed
effective on
DbIfe al Olympia, State of Washington, in

triplicate, this day of
For the State of Washingon.

John Spelhnan,
Governor.

D6ne at Waslungton, D.C., m triplicate, this
day of

For the United States Nuclear Regulatory
Cdmmission.
Nunzio 1.Palladino,
Chairman.

Dated at Bethesda. Maryland, this 11th day
of September, 1981.

For the United-States Nuclear Regulatory
Commission.
G. Wayne Kerr,
Director, Office of State Programs.

[FR Domt Ii-27130 Filed 9-16-81; &45 am]

BILUNGCODE 759-01-M

OFFICE OF MANAGEMENT AND
BUDGET

Agency Forms Under Review

Background
September 23,1981.

When executive departments and
agencies-propose public use forms,
reporting, or recordkeeping "
requirements, the office of management
and budget (OMB) reviews and acts on
those requirements under the Paperwork
Reduction Act (44 U.S.C. Chapter 35).
Departments and agencies use a number
of techniques including public hearings
to consult with the public on significant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the act also
considers comments on the forms and
recordkeeping requirements that will
affect the public.

List of Forms Under Review

Every Monday and Thursday OMB
publishes a list of the agency forms
received for review since the last list
was published. The list has the entries
for one agency together and grouped
Into new forms, revisions, extensions
(burden change), extensions (no
change), for reinstatements. The agency
clearance officer can tell you the nature
of any particular revision you are
Interested in, Each entry contains the
following informatiom

The name and telephone number of
the agency clearance officer (from
whom a copy of the form and supporting
documents is available).

The office of the agency issuing this
form.

The title of theform.
The agency form number, If

applicable.
How often the form must be filled out.
Who will be required or asked to

report.
The standard industrial classification

(SIC) codes, referring to specific
respondent groups that are affected.

Whether small businesses or
organizations are affected.

A description of the Federal Budget
functional category that covers the
information collection.

An estimate of the number of
responses.

An estimate of the total number of
hours needed to fill out the form.

An estimate of the cost to the Federal
Government.

An estimate of the cost to the public.
The number of forms in the request for

approval.
An indication of whether section

3504(h) of Pub. L 96-511 applies.

The name and telephone number of
the person or office responsible for OMB
Review and

An abstract describing the need for
and uses of the information collection.

Reporting or recordkeeping
requirements that appear to raise no
significant issues are approved
promptly. Our usual practice is not to
take any action on proposed reporting
requirements until at least ten working
days after notice in the Federal Register
but occasionally the public interest
requires more rapid action.

Comments and Questions

Copies of the proposed forms and
supporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency nime. The agency
clearance officer will send you a copy of
the proposed form, the request for
clearance (SF83), supporting statement,
instructions, transmital letters, and other
documents that are submitted to OMB
for review. If you experience difficulty
in obtaining the information you need in
reasonable time, please advise the OMB
reviewer to whom the report is assigned.
Comments and questions about the
items on this list should be directed to
the OMB reviewer or office listed at the
end of each entry.

If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer of your intent as early as
possible.

The timing and format of this notice
have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
Improvements to this notice, please send
them to Jim J. Tozzi, Deputy
Administrator, Office of Information and
Regulatory Affairs, Office of
Management and Budget, 726 Jackson
Place, Northwest, Washington, D.C.
20503.

DEPARTMENT OF AGRICULTURE

Agency Clearance Officer-Richard J.
Schnmper-202-447-6201

New
9 Science and Education Administration
Aquaculture Information Sources

Directory
Nonrecumng
State or local governments/businesses

or other institutions
Profit, non-prof. assocs, st. and Fed.

Gov. enter.
SIC: 823, 892
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Small businesses or orgamzations
Agricultural research and services. 700

responses,; 117 hours; $25,000 Federal
costs; j. form; $1,170 public cost;,not
applicable under 3504' (h'

Charles A. Ellett, 202-395-7340-
Implementation of the mandate of the

National Agriculture Act of 1980.
Directory designed to avoid creation of

new programs which would duplicate
existing aquaculture information
centers and resources.

* Agricultural Marketing Service
Florida Tomato Committee forms- -

Marketing Order No. 966
Admin. cttee forms
On occasion, annually
Farms/businesses or other institutions
Tomato handlers in the productions area
SIC: 514, 016
Small businesses or organizations
Agricultural research and services: 407'

responses; 20 hours; $516 Federal cost;
6 forms; $108 public cost; not
applicable under 3504(h)

Charles A. Ellett, 202-395-7340
The forms are used by the committee

to ensure compliance by handlers who
wish to be exempted from grade, size,
pack or contaier requirements of the
order.

DEPARTMENT OF COMMERCE-

Agency Clearance Officer-Edward
Michals--202-377-3627

New
* Bureau of the Census
Selected Office Supplies and Accesories

(Shipments)
MA-26B
Annually
Businesses or other institutions
Manuf. of selected converted paper and'

board prod. and blankbks.
SIC: 264, 278
Small businesses or organizations
Other advancement and regulation of-

commerce: 1,065 responses; 800 hours;
$0 Federal cost; 1 form; not applicable
under 3504(h)

Off. of Federal Statistical Policy' and
Standard, 202-673-7974

This survey will provide the only
intercensal data available of
manufacturers' shipments of converted
paper and board office supplies, and
blankbooks. The figures are used
extensively by Government agencies to
monitor procurement, forecasting,- and
price index calculation. Industry
analysts use the data to monitor market
share and shifts mproduct types.
* Bureau of the Census
Paint and AlliedProducts
MA-28F
Annually

Businesses or other institutions-
Manufacturers of paints and allied

products
SIC: 285
Small businesses or organizations
Other advancement and regulation of

commerce:'700 responses; 350 hours;
$35,183 Federal cost; 1 form; not
applicable under 3504(h)

Off. of Federal StatisticaL Policy and
Standard, 202-673-7974,

Survey results will be used by
Government agencies, business firms,
and, trade associations for market
analysis and to monitor and forecast
trends in the industry.

* Bureau of the Census
1982 Farm and Ranch Identification

Survey
82-A4 and 82-A4-L1
Nonrecurring
Farms
Farmers, ranchers and agricultural

related respondents
SIC: multiple
Othe advancement and regulation of

commerce: 3,500,000 responses;
317,100 hours; $60 Federal cost; 1 form;
not applicable under 3504(h)

Off. of Federal Statistical Policy and
Standard, 202-673-7974

This report form will be used to
screen nonagricultural related persons
and duplicates from the census mailing
list. Successors and. other "new"
operators will be identified and-added
to the mailing list.

Revisions

* Bureau of the Census
Ingoranic Chemicals (Shipments and

Production)
MA-28A
Annually
Business or other institutions
Manufacturers of inorganic chemicals
SIC: 281. 287
Small businesses or organizations
Other advancement and regulation of

commerce: 1,000 responses; 1,000
hours; $41,690 Federal cost; 1 form; not
applicable under 3504(h)

Off. of; Federal Statistical Policy and
Standard, 202-673-794

Survey results are usedby
Government agencies, business firms,
and trade associations for market
analysis, including analysis-of import
penetration, and to forecast long-term
growth and changes in the industry.

* Bureau of the Census
Inorganic Chemicals (Production and

Stocks)
'M-28A (formerly M-28A.1)
Monthly
Businesses or other institutions
Manufactuers of inorganic chemicals

SIC. 281
Small businesses or organizations
Other advancement and regulation of

commerce: 4,200 responses, 1,400
hours;'$59,702 Federal cost; 1 form: not
applicable under 3504(h):

Off. of Federal Statistical Policy and
Standard, 202-673-7974
This survey provides the only monthly

data on production of the specified
chemicals. Governmept and industry
analysts use these data to monitor the
trends of productionfor chemicals
which have a wide range of industrial
and commercial use. Stock data are
used to measure the available supply of
these products.
* Bureau of the Census
Methods Development Survey

Questionnaire
MDS-2F and. MDS-2G
Monthly
Individuals or households
Households in four areas
Other advancement and regulation of

commerce: 18,000 responses; 2,340
hours; $612,000 Federal cost; Z forms;
not applicable under 3504(h)

Off. of Federal Statistical Policy and
Standard, 202-673-7974
This survey instrument provides a

means of testing various labor force
concepts for the purpose of Improving
the quality and reliability of the
employment and unemployment
statistics collected in the current
population survey.
9 Bureau of the Census
Construction Machinery Shipments
MA-35D
Annually
Businesses or other institutions
Manufacturers of excavators and cranes
SIC: 353
Small businesses or organizations
Other advancement and regulation of

commerce: 65 responses; 4 hours-
$21,648 Federal cost; 1 form; not
applicable under 3504(h)

Off. of Federal Statistical Policy and
Standard, 202-073-7974
This survey was begun in 1942 to

provide quantity and value of shipments
and exports data for construction
machinery. Government agencies use
data for trade analysis, measurement,
and forecasting. Business firms and
trade associations use the data for
marketing analysis and long-term
planning.
- Bureau of the Census
Pulp,.Paper, and Board
MA-26C
Annually
Businesses or other institutions
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Pulp, paper, and board mills
SIC: 262, 261, 263, 266, 249

- Small businesses or organizations
Other advancement and regulation of

commerce: 700 responses; 700 hours;
$35,183 Federal cost; 1 form; not
applicable under 3504(h)

Off. of Federal Statistical Policy and
Standard, 202-673-7974

This survey provides detailed
statistics on selected wood, pulp, paper,
and board products. The data are used
extensively by government and industry
analysts, and in conjunction with the
related monthly survey, provide a
benchmark to related surveys conducted
by industry associations.

ExtensonI(Burden Change)

* Bureau of the Census
Pamt,.Varmsl and Lacquer (Shipments]
M-28F
Monthly
Businesses or other.institutions
Manufhichifrrs of paints, varmshes and,

- lacquers
SIC: 285
Small businesses or organizations
Other advancement and regulatibn of

commerce: 1,800 responses; 1,050
hours; $33;949 Federal cost; 1 form; not
appic able under 3504(h)

Off. of Federal Statistical Policy, and
Standard, 202-673-7974

Survey results are used by
Government agencies, business firms,
and-trade associations for market
analysis and to forecast long-term
growth and changes m the industry. The
data are also used by the Federal
Reserve Board for its index of industrial
production.

Extensions (JVo Change)

* Bureau of the Census
Commercial Steel Forgings
MA-34C
Annually
Businesses or other institutions
Manufacturers of commercial steel

forgIngs
SIC: 346.
Small-businesses or organizations
Other advancement and regulation of

commerce: 240 responses; 160 hours;
$25,798 Federal cost; 1 form; not
applicable under 3504(h)

Off. of Federal Statistical P.olicyand
Standard, 202-673-7974

This survey provides measures of the
quantity and value of shipments for
commercial steel forgings. The products
have-a wide range of industrial uses,
and the survey data are widely used by
the Government and the private sector.

Reinstatements

t.Bureau.of the.Census

1982 Census of Governments Local
Government Directory Survey

G-25, 26, 27, 28, 29, 30, and 31
Nonrecurring
State or local governments
Local government officials
SIC: multiple
Other advancement and regulation of

commerce: 71,000 responses; 17,750
hours; $249,000 Federal cost- 7 forms;
not applicable under 3504(h)

Off. of Federal Statistical Policy and
Standard, 202-673-7974
These forms will be used for

interrelated surveys in the "local
government directory" phase of the 1982
Census of Governments. The
information requested on these forms Is
sunilar to that requested in the
governmental organization phase of the
1977 Census of Governments.

DEPARTMENT OF EDUCATION

Agency Clearance Officer-Wallace
McPherson-202-426-5030

New

* Office of Educational Research and
Improvement

Fall Enrollment in Institutions of Higher
Education, 1983

Ed (NCES) 2300-2.3B
Biennially
Businesses or other institutions and

community colleges
SIC: 822
Research and general education aids:

3,300 responses; 5,940 hours; $208,000
Federal cost; 1 form; $330,000 public
cost; not applicable under 3504(h)

Federal Education Data Acquisition
Council, 202-426-5030

College enrollment data are needed
by the Department of Education, States,
educational researchers, planning and
budget offices, and individual colleges
for use in economic and financial
planning and policy formation,
deforming funding allocation standards,
and assess the manpower flow through
college training and development.

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Agency Clearance Officer-Joseph
Stmad-20-245-7488

New

* Health Care Financing Adminstration
To Improve Medicare Assignment Rate

Pre-Clearance
81-3-007 demonstration
Nonrecurring
Businesses or other institutions
Physicians
SIC: 999
Small businesses or organizations
Health: $0 Federal cost; I Form; not

applicable under 3504(h)

Richard Esinger, 202-395-6880
Testing of various methods to improve

the rate of acceptance of assignment
under part B of the medicare program.
Methods to be tested would not include
Increases in the amount of monies paid
to part B suppliers.
e Human Development Services
Reporting and Recordkeepmg

Requirements of Pub. L 97-35 on the
Community Services Block Grant
Program -

Annually
State or local governments
State agen. admin. or superv. the admin.

of the com., etc.
SIC: 839
Social services: 57 responses; 110,000

hours; $75,000 federal cost; $1,100,000
public cost; I form; not applicable
under 3504(h)

Barbara F. Young, 202-39F-6880
Under Pub. L 97-35, to participate in

the community services block grant
program, A State must submit an
application to the Secretary which
provides assurances that requirements
of statute will be met. Also, a State must
submit a plan and a pre-expenditure
report.
a Social Security Administration
Low Income Home Energy Assistance
Annually
State or local governments
State agencies designated to operate

liheap
SIC: 944
Other income security: 57 responses;

32,490 hours; $0 Federal cost; I form;
not applicable under 3504(h)

Robert Neal, 202-395-6880
This reporting requirement is to

comply with Pub. L. 97-35, Sec. 2610(a) -
which calls for an annual report to
Congress.

DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Agency Clearance Officer-Robert G.
Masarsky-202-755-5184

Revisions

o Housing Programs
Report on Occupancy for Public and

Indian Housing
HUD 51234 -
Annually
State or local governments
Public housing authorities
SIC: 915
Mortgage credit and thrift insurance:

2.800 responses; 2,800 hours; $112,000
Federal cost; 1 form; not applicable
under 3504(h)

Richard Sheppard, 202-395-6880
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To measure the utilization ofpublic
and Indian housmg-units by low income
families. Occupancy informationis used-
on a project and national level to (1)
ensure maximum efficiency and
effectiveness are achieved with Federal
assistance funds, (2) monitor program
performance and (3) analyze for
planning and budgeting purposes.
Extensions (No Change)
* Housing Programs
Title I-Transfer of Note Report
FH-6 (9-77)
On occasion
Businesses or other institutions
Banks, savings & loans, credit unions,

State gov't
SIC: 616, 651.
Small businesses or organizations
Mortgage credit and thrift insurance:

2,000 responses; 400 hours; $6,700
Federal cost; 1 form; not applicable
under 3504(h)

Richard Sheppard 202-395-6880
Section 7(d), 79 Stat. 670 (42 1f.S.C.

3535(d), section 2, 48 Stat. 1246 (12
U.S.C. 1703]), provides that the insured
shall not assign or otherwise transfer
any loan reported for insurance to a
transferee not holding a contract Qf
insurance under title I of the National
HousingAct. This~form is used-to
transfer a loan from one insured lender
to another.
e Housing Programs
Title I Refinancing Report
FH-5
Other-see SF83
Businesses or other institutions,
Banks, savings. and loans, credit unions,

State government
SIC: 612, 614, 616, 651
Mortgage credit and thrift insurance:

30,000 responses;, 6,000 hours; $67,000
Federal cost; 1 form; not applicable
under 3504[h)

Richard Sheppard, 202-395-6880
Statute (see item 28 below) provides

that new obligations to liquidate loans
previously reported for insurance may
or may not include an, additional amount
advanced, and which may include the
maximum finance charge permissible,
will be covered by insurance if the new
obligation meets sec. 201.9 of the CER.
These new obligations are reported to
HUD on the FH-5.

Reinstatements
* Housing Programs
Lenders Request for Termination of

Home Mortgage Insurance
HUD 2344
On occasion
Businesses or other institutions
Business firms
SIC: 616

Mortgage credit and thrift insurance:
238,000 responsesz 59,500 hours; $3,475
Federal cost; Iform; not applicable
under-3504(h)

Richard Sheppard, 20Z-395-6880

Form necessary to transmit from
mortgagees to HUD concerning
mortgage transactions

* Housing Programs -
Fiscal Data n Support of Claims for

Insurance Benefits
FHA-2742
On occasion,
Businesses or otherinstitutions
FHA approved mortgagees
SIC: 616
Mortgage credit and thriftimsurance: 300

responses; 75 hours; $1,110 Federal
cost; 1 form; not applicable under
3504(h)

Richard Sheppard, 202-395-6880

Needed by mortgagee to make a claim
for insurance benefits.
* Housing Programs
Insurance information
HUD 5460
On dccasion
State or local governments
Public housing agencfes
SIC: 953
Disaster relief and insurance- 1

response; 800 hours; $24,000 Federal
cost; 1 form; not applicable under 3504
(h)

Richard Sheppard, 202-395-6880

The annual contributions contract
requires public housing agencies to
maintain certain insurance coverages.
This form-provides the record of
insurance contract in force and is also a
tool for us in determining insurance
amounts needed and in companng
competitive proposals.

DEPARTMENT OFJUSTCE

Agency Clearance Officer-Larry E.
Miesse-202-633-4312

Revisions

* Office of Justice Assistance, Research
and Statistics

Request for Advance or Reimbursement
(H-3)-

OJARS 7160/3
Monthly
State or local governments/businesses

or other institutions
Grant
SIC: 941
Criminal justice assistance: 8,400

responses; 4,200 hours; $124,740
Federal cost; $37,191 public cost; 1
form; not applicable under 3504 (h)

Andy Uscher, 202-395-4814

This form.is used by grantees to
requestfunds wher the letter-of-credit
method is not used. The form is

I

prescribed by OMB Circulars A-102
(attachment H) and A-110 (attachment
G).
Extensions (Burden Changej
* Legal Activities
Exhibit A to Registration Statement

(Foreign Agents)
OBD-7 (CRM)
On Occasida
Individuals or households
Foreign agents
Conduct of foreign affairs: 5 responses;

38 hours; $21,360 Federal cost; $380
public cost; 1 form; not applicable
under 3504 (h)

Andy Uscher, 202-395-4814
Form is used to register foreign agent

as required by 22 U.S.C. 611, et seq. must
be utilizedwithin ten days of date
contact is made or when'Initial activity
occurs (whichever Is first).

Extensions (No Change)
& Legal Activitiesr
Exhibit B to Registration Statement

(Foreign Agents)
OBD-65 (CRM)
On occasion
Individuals or households
Foreign agents
Federal litigative and judicial activities:

75 responses 25,hours; $21,360
Federal cost; $250 public cost; I form;
not applicable under 3504 (h)

Andy Uscher, 202-395-414
Form is used to augment the

registration statement of foreign agents
as required by the provisions of 22
U.S.C. 611 et seq., within ten days of the
dafe a contact is made or when initial
activity occurs, whichever is first.
* Legal Activities
Short Form Registration Statements of

Individuals (Foreign Agents) (ODD
Criminal)

OBD-66 (CRM)
On occasion
Individuals or households
Foreign agents
Federal litigative and judicial activities:

350 responses; 150 hours; $50,960
Federal cost; $1,500 public cost; I
form; not applicable under 3504 (h)

Andy Uscher, 202-395-4814
Form is used to register Foreign agents

as required bV 22 U.S.C. 611 et seq.
* Legal Activities
Dissemination Report (Transmittal of

Political Propaganda),
OBD-69 (CRM)
On occasion:
Individuals or households
Foreign agents
Federal litigative and judicial activities:

3,600 responses; 1,800 hours; $40,200
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Federal cost; $18,000 public cost; -L
form- not applicable under 3504 (h)

Andy Uscher, 202-395-4814

Form used reporting on the
dissemination of political propaganda,
within 48 hours of initial dissemination
of political propaganda under the
requirements of22 U.S.C. 611 et seq.

* LegalActivities
Amendment to Registration or

Supplemental Registration Reports
(Foreign Agents)

OBD-68 OBD-68 (CRM)
On occasion
Indivduals or households
Foreign agents
Federal litigative and judicial activities-

200 responses; 300 hours; $46,280
Federal cost; $3,000 public cost; 1
form; not applicable under 3504 (h)

Andy Uscher, 202-395-4814

Form is used in registration of Foreign
agents when changes are required under
provisions of'22 U.S.C. 611 et seq.

* Legal Activities
Supplemental.Registration, Statements of

Individuals (Foreign Agents)
OBD-64 (CRM)
Semiannually
Individuals or households
Foreign agents
Conduct of foreign affairs: 2,400

responses; 3,300 hours; $153,080
Federal cost; $33,000'public cost; 1
form; not applicable under 3504 (h)

Andy Uscher, 202-395-4814

Form contains supplemental
registration and information used in
registering-foreign agents under 22
U.S.C. 611.

* Legal Activities
Registration Statements of Individuals

(Foreign Agents)
OBD-63 (CRM)
On occasion
Individuals or households
Foreign agents
Conduct of foreign affairs: 100

responses; 150 hours; $10,680 Federal
cost $1,500 public cost; 1 form; not
applicable under 3504 (h)

Andy Uscher, 202-395-4814

Form contains registration statement
and information used -for registering
Foreign- agents'under 22 U.S.C 66 et seq.

DEPARTMENT OF TRANSPORTATION

Agency Clearance Officer-John
Wimdsor-202-426-1887

NeRw

* Coast Guard
Applications for Formal

Admeasurement and Subapplications
On-occasion

Individuals or households/state or local
governments/businesses br other In
institutions

Owners, maritime design consult. firms,
builders & shipyards

SIC: 373, 441, 442, 444
Small businesses or organizations
Water transportatfom 7,103 responses:

28,412 hours; S1,042,296 Federal cost;
$265,019 publid cost; 0 form: not
applicable under 3504 (h)

Wayne Leiss, 202-395-7340

46 U.S.C. 71(A]tC(D)(F), 72, 74,.
77(F)(1)(3](G)(1), 83A-All United States
commercial merchant vessels over 5 net
tons require admeasurement. Shipyards.
builders and owners are required to
apply for admeasurement.
Admeasurement produces the register
tonnages and the legal description of
these vessels as required by law.
* Coast Guard
State Reports. of Marine Sanitation

Device Regulations
Violations
Monthly
State or local governments
State gov. entered into voluntary

agreement w/Coast Guard
SIC: 922
Water transportation; 600 responses; 600

hours; $25,000 Federal cost; 0 forms;
$12,000 public cost not applicable
under 3504(h)

Wayne Leiss, 202-395--7340

Under Section 312(k) of the Federal
-Water Pollution ControlAct, the States
may~by agreement, participate in the
enforcement of the Marine Sanitation
Device (MSD) Regulations. However.
because the States are preempted from
issuing State MSD laws, they are unable
to penalize violators they detect. They
must forward copies of the violation
reports to the Coast Guard for penalty
action.

- Coast Guard
Master/Mate Uninspected Vessel

Exams
CG 4814
On occasion
Individuals or households
Appl. for original master or mate of

uninspected vessel lic.
Water transportation: 1,001 responses;

12,012 hours; $12,947 Federal cost; I
form; not applicable under 3504[h)

Wayne Leiss, 202-395-7340

This exam is used by the Coast
Guard, to assure that applicants possess
a mimmum level of qualifications when
applying for a iiaster or mate of
uninspqcted vessels license.

e Coast'Guard
Amendment to Operations Manual
On occasion
Businesses or other institutions

Owner/operators of bulk liquid
waterfront facilities

SIC: 291
Small businesses or organizations
Water transportation: 200 responses; 100

hours; $3,800 Federal costz0 form:
SZOOO public cost. not applicable
under 3504(h)

Wayne Leiss, 202-395-7340

Changes to a waterfront facility's
operations manual may be required from
time to time. The changes may be
proposedby the Coast Guard Captain of
the Port or the facility owner or
operator. This report is the mechanism
used to make the amendment.

& Coast Guard
Lifeboatman Examination
Answer sheet CG 4814
On occasion
Individuals or households
Applicants for Lifeboatman

endorsement
Water transportation. 1.859 responses;

1.859 hours; $23,742 Federal cost: 1
form; not applicable under 3504

Wayne Leiss; 202-395-7340

These examinations are used by the
Coast Guard to assure that lifeboatmen
possess a nirmum level of
qualifications when applying for the
lifeboatman endorsement.

- Coast Guard
Signalling Examination for original Deck

Officer License
tG 4814
On occasion
Individuals or households
Applicants for original deck officer

license
Water transportation: 610 responses; 610

hours; S7,03Z Federal cost; 1 form: not
applicable under 3504(h)

Wayne Leiss, 202-395-7340

This examination is used by the Coast
Guard. in conjunction with the deck
officer examination, to assure that
applicants for original deck officer
license possess a mimmum level of
qualifications.

* Research and Special Programs
Administration

Drum Retester ID Registration
Nonrecurring
Businesses or other institutions
Drum reconditioners
SIC 341
Other transportation: 50 responses; 25

hours; $1,250 Federal cost; I form; not
applicable under 3504(h)
Wayne Leiss, 202-395-7340

To verify to the MTB and drum
owners that drum retesters have the
proper equipment documentation and
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reference material necessary to
recondition drums.
* Coast Guard
Applications for Optional Simplified

Admeasurement for Pleasure Vessels
On occasion
Individuals or households/businesses or

other institutions
Yacht owners, smalland large

businesses
SIC: 441 442 444
Small businesses or organizations
Water transportation: 9,075 responses;

18,150 hours; $134,968 Federal cost; 0
form; not applicable under 3504 (h)

Wayne Leiss; 202-395-7340 '

46 U.S.C. 71(B), 46 CFR 69.17-Yacht
owners of vessels over 5 net tons have
the option to license or "enroll and
license" as a vessel'of the United States.
This simplified method greatly reduces
the burden-on the public and the Federal
GoVernment.
* Coast Guard
Establishment of Regulated Navigations

Areas
On occasiop,
Individuals or households/businesses or

other institutions -

All waterway users
SIC: 444
Small businesses or organizations
Waler trasportation:'l responses; 6

hours; $89 Federal cost; $75 public,
cost; 0 forms; not applicable under
3504 th)

Wayne Leiss, 202-895-7340
Regulated navigation areas are a

water area under the jurisdication of the
Coast GuardCaptain of the Port for
which special regualtions have been
promulgated. Any person may request
that the'Captain of the Port establish a
regulated navigation area.
"9 Coasi Guard
Engineer Officers Original Examinations

(Chief Engineer, First Assistant,
Second Assistant, Third Assistant)

CG 5164
On occasion
Individuals or households
Applicants for original issue engineer

officer license
Water transportation: 2,820 responses;

69,090 hours; $148,621 Federal cost; 1
form; not applicable under-3504 (h)

Wayne Leiss, 202-395-7340
These examinations are used by-the

Coast Guard to assure that engineering
officers possess a minimum level of
qualifications when applying for an
originial license.

Extenszons (Burden Change)
* Federal Railroad Administration
Locomotive-Daily Inspection Record

Quarterly
Businesses or other institutions
Railroads
SIC: 401
Ground transportation: 8,936,220

responses; 148,937 hours; $0 Federal
cost; $2,233,980 public cost; I form; not
applicable under 3504 (h)

Donald Arbuckle, 202-395-7340
The Locomotive Inspection Act 45

U.S.C. section 22-34, requires railroads
to inspect, repair and maintain
locomotives so they are safe, free of
defects and that they can be placed in
service without unnecessary peril to life
or limb.

Extensions (No Change)
* Office of the Secretary
Contractor's request for Progress

Payment
-4220.2
On occasion
Businesses or other institutions
Contractors of the transportation

industry
SIC: 401, 411, 421
Small businesses or organizations
Other transportation: 2,500 responses;

7,500 hours; $200 Federal cost; I form;
not applicable under 3504 (h)

"WayneLeiss, 202-395-7340
Provides contractor's opportunity to

request financial assistance in the form
of progress payment when authorized by
their contract with the Department of
Transportation. The data are used to
support all invoices and determine
eligibility of costs and amount to be
paid.
* Department of Transportation
Request for Establishment of Additional

Wage Rates
4220.10 DOT F4220-10
On occasion
Businesses or other institutions
Contractors of transportation industry
SIC: 401, 411, 421, 442
Small businesses or organizations
Other transportation: 500 re'sponses;

2,500 hours; $200 Federal cost, 1 form;
not applicable under 3504 (h)

Donald Arbuckle, 202-395-7340
Contractor is required to provide data

to the Secretary of Labor regarding
wage rate(s). Data are used to establish
work classification(s) and wage rate(s)
which are not contained in the contract
when reqested by the contractor and
determined by the Department of Labor.

DEPARTMENT OF THE TREASURY
Agency Clearance Officer-Ms. Joy
Tucker-202-634-5394
New
9 Internal Revenue Service
Supplemental Information for Internal

Revenue Agent Applications

RL 1-177 (10-80), RL 1-183 (8-81) and RL
1-183-A (8-81), RC-C 1-582 (Rev. 8-
81)

On occasion
Individuals or households
Individual applicants for IRS agent

positions
Central fiscal operations: 2,160

responses; 258 hours; $3,300 Federal
costs; 5 forms; not applicable under
3504(h)

Irene Montie, 202-395-8880

5 U.S.C. 1302 requires that
employment of Federal agency
personnel be based on examinations for
competitive service. These forms help
IRS determine and aplicant's
qualifications and availability for
current and future employment
vacancies ,

9 Internal Revenue Service
Request for Authorization From

Principal Officers To Receive
Transcript of Business Accounts

FL-1916 (Rev 12-80)
On occasion
Farms/businesses or other institutions
Principal officers of corporations

requesting transcripts
SIC: All
Small businesses or organizations
Central fiscal operations: 150 responses;

150 hours; $305 Federal cost; I form;
not applicable under 3504(h)

Irene Montie, 202-395-6880
Corporations send IRS requests for

transcripts of accounts. AL-1916 is sent
to the corporation requesting the
corporation to submit a request signed
by a principal officer and attested to by
another officer or the corporation
secretary authorizing IRS to release the
transcript of account. This authorization
is required by IRC sec. 6103(E)(1)(D)(II).
* Internal Revenue Service
IRSTax Protester Questionnaire
DIR-DET 4-302
On occasion
Individuals or households/businesses or

other institutions
Taxpayers who invested in minister tax

shelter.
SIC: All
Small businesses or organizations
Central fiscal operations: 750 responses;

563 hours; $31,116 Federal cost; I form:
not applicable under 3504(h)

Irene Montie, 202-395-8880
The Internal Revenue Service is

examining all returns filed by tax
protesters or is filing returns for them
where not returns have been filed.
Without this questionnaire, Internal
Revenue Service may overlook pertinent
areas of examination and will be unable
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to deterniine the taxpayer's intent for
investing in the tax shelters.

- Internal Revenue Service
Underpayment of Estimated Tax 5128
On occasion
Farms/businesses or other institutions
All taxpayers doing business as,

corporations
SIC: All
Small businesses or organizations
Central fiscal operations" 12;400

responses; 3,100 hours; $10,574 Federal
cost; 1 Form; not applicable under-
3504(h)

Irene Montie, 202-395-6880

26 U.S.C. 6154(A) requires
corporations to make installment
payments of estimated tax.Form 5128 is
sent to corporations who fail to pay the
required installments and notifies them
,of additional tax due plus penalty and
interest. The corporations respond if
there is a dis&epancy in records.

• Internal Revenue Service
Pre-Employment Availability Statement
ROWR-3062
On occasion
Individuals or households
Individuals-job applicants
Central fiscal operations: 5,000

responses; 2,500 hours; $306 Federal
cost; 1 form; not applicable under
3504(h)

Irene Montie 202-395-6880

All job applicants whose name'
appears on the OPM IRS Jobs Register
will be given this form during the pre-
employment meeting to help us
determine where to place them.

* Ifiternal Revenue Service
-Correspondence Examination Pattern

Paragraphs
1479(p) through 1501(p)
On occasion
Businesses or other institutions
Charitable and certain other tax-exempt

organizations
SIC: Multiple
Small businesses or organizations
Central fiscal operations: 5,329

responses; 15,329 hours; $24,975
Federal cost; 23 forms not applicable
under 3504(h)

Irene Monte, 202.-395--6880

Used for correspondence
examinations of small organizations
whose returns contain only one or
several questionable items. The
information is used to determine if the"
organization's exempt status has been-
jeopardized or if it may be liable for
income or excise-taxes on certain *

activities.

* Internal Revenue Service -

Contact Letter for Examinmation, Where
the Taxpayer Cannot

Be Reached by Telephone-1398 (do)
On, occasion
Businesses' or other institutions
Exempt organizations under

examination SIC: Multiple
Small Businesses, or organizations
CentraL fiscal. operations: 5:000

responses: 5,000 hours; S3,830 Federal
cost; 1 form; not applicable under
3504(h)

Irene Montie, 202-395-6880

Under IRC Section 7602, returns of
exempt organizations are subject to
examination. Letter 1398(d) is needed to
schedule examinations where the
taxpayer is not reachable by telephone.
The types of records needed are listed.
IRS uses the iformation to determine
the proper tax status and tax liability of
the organizations.

* Internal Revenue Service
Request for Information Needed To

Process Return of Exempt
Organization-Copy of Exemption
Status Not on File

993 (do)
Nonrecurring
Businesses or other institutions
Organizations claiming tax-exempt

status SIC: Multiple
Small businesses or organizations
Central fiscal operations: 50,000

responses; 16,667 hours; $61,216
Federal cost; 1 form: not applicable
under 3504(h)

Irene Montie, 202-395-6880

Letter993(DO] requests information
regarding an exempt organization return
filer's exempt status, name change, or
change in accounting period. This
information is needed before the filed
return can be processed byIRS. Where
appropriate, the letter asks for a return
to be filedon the proper form for the
organization's established accounting
period.

• Internal Revenue Service
Letter Advising Organization of the

Need for IRC Section 6110 Information
P-6110-11
On occasion
Individuals or households/businesses or

other institutions
Exempt organizations and certain

persons requesting LTR rule SIC:
Multiple

Small businesses or organizations
Central fiscal operations: 470 responses;

117 hours; $1,131 Federal cost; 1 form:
not applicable under 3504(h)

Irene Montie, 202-395-6880

As part of letter ruling request
procedures, the requester must indicate
what information in the request and
supporting document should not be
subject to public disclosure, under IRC
section 6110. P-6110-11 is needed to

obtain such information from the
requester. IRS uses the information to
determine permissible deletions.
9 Internal Revenue Service
Letter Requesting Advance Ruling

Supporting Information and Letter
Requesting Public Support
Information

1046(do)
Nonrecurring
Businesses or other institutions
Tax-exempt charitable organizations
SIC: Multiple
Small businesses or organizations
Central fiscal operations: 7,917

responses: 7,919 hours; $29,414 Federal
cost; 2 forms: not applicable Under
3504(h)

Irene Montie, 202-395-6880
Under income tax regulation Sections

1.170A-9[e](5) andll.509(a)-3(dl. an
organization may receive an advance
ruling that it is to be treated as a
publicly supported organization and not
as a private foundation during an
advance ruling period. Letter 1046(do]
for a similar individual prepared letter if
an advance ruling is not received) is
needed, prior to the end of the advance
ruling period, to obtain information IRS
uses to make a final determination of
the organization.
Revisions
* Internal Revenue Service
Employer's Annual Railroad Retirement

Tax Return
CT-1
Annually
* Businesses or other institutions
All railroad'employers
SIC: 401
Central fiscal operations: 3,000

responses; 4,271 hours $15,699
Federal cost; 1 form. not applicable
under 3504(h)

Irene Montie. 202-395-6880
Railroad employers are required to

file an annual return to report employer
and employee Railroad Retirement Tax
Act (RRTA] taxes. Form CT-1 is used
for this purpose. IRS uses the
information to insure that the employer
has paid the correct tax.
Extensions (Burdeir Change]'
• Bureau of Alcohol. Tobacco and

Firearms
Wholesale Liquor Dealers Report of

Receipts Wholesale Liquor Dealer's
Report of Disposal.

ATF 52A/52B (5170.9]
On occasion
Businesses or other institutions
Wholesale distributors of beer wine &

distilled spirits
SIC: 518
Small businesses or organizations
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Federal Law EnfoicementActivities: 0
responses; 0 hours; $500 Federal cost;,
1 form; not applicable under 3504 (h)

Irene Montle, 202-395-6880.
The law requires that every wholesale

dealer In liquors submit a report of
distilled spirits received and disposed of
by him as the regulations require. The
reports are submitted on these forms.
* Bureau of Alcohol, Tobacco and

Firearms
Wholesale Dealers Records of Receipt

of Alcoholic Beverages, Disposition of
Distilled Spirits, Daily Recap Record,
and Copies of Commercial Invoices

ATF REC 5170 /2
On occasion
Businesses or other institutions
Wholesale dealers in alcoholic

beverages
SIC: 518
Small businesses or organizations
Federal Law Enforcement Activities:

2,675,400 responses; 222,950 hours;
$165 Federal cost; 1 form; not
applicable under 3504 (h)

Irene Montie, 202-395-6880.
Accounting tools, audit trail. Part of

the accounting process shows to whom
sold, amount andprovides a daily
inventory of amounts on premises and
sales activities. Protection of the
revenue,

* Bureau of Alcohol, Tobacco and
Firearms

Wholesale Liquor Dealer's Semi-Annual
Report

ATF F 338 (5110.48)
Semiannually
Businesses or other institutions
Wholesale distributors of beer, wine &

distilled spirits
SIC: 518
Small businesses or organizations
'Federal Law Enforcement Activities: 0

responses: 0 hours: $0 Federal cost; 1
form; not applicable under 3504 (h)

Irene Montie, 202-395-6880.
This report is an accounting of all

distilled spirits received and disposed of
during the 6-month period. This report is
filed only when required by the regional
regulatory administrator.
e Internal Revenue Service
Authorization and Consent of

Subsidiary Corporation To Be
Included in a Consolidated Income
Tax Return

1122
Nonrecurring
Businesses or other institutions
Subsidiary corporations
SIC: all
Central fiscal operations: 11,000

responses; 5,386 hours; $6,693 Federal
cost; 1 form; not applicable under 3504
(h)

Irene Montie, 202-395-6880.
Form 1122 is filed by each subsidiary,

corporation and attached to the
consolidated return (form 1120) for the
first time a consolidated return is filed.
This information is used to verify that
an affiliated group of corporations may
properly file a consolidated return.

e Internal Revenue Service
Split-Interest Trust Information Return
5227
Annually
Individuals or households/businesses or

other institutions,
Fiduciaries for split-interest trust
SIC: 673
Small businesses or organizations
Central fiscal operations: 18,500

responses; 122,744 hours; $79,092
Federal cost; I form; not applicable
under 3504 (h)

Irene Montie,.202-395-6880.

The data is used to verify the
beneficiaries of a charitable remainder
trust include the correct amounts in their
tax returns, and that the trust owes no
income tax or private foundation taxes.

* Comptroller of the Currency
Reports of Condition and Income (Call

Reports-Interagency)
FFIEC 0135, 011, 011J, 013 012, 014 010,

015
Quarterly, semiannually, annually
Businesses or other institution
Nat'l banks
SIC: 999
Other advancement and reguations of

commerce;, 28,596 responses; 351,948
hours; $1,400,000 Federal cost; 9 forms;
$6,730,045.public cost: not applicable
under 3504 (h)

Irene Monte, 202-395-6880.

This is the interagency of uniform call
reports, or reports of condition and
income collected by each of the three
Federal Bank Regulatory Agencies. Form
and content are established by the
Federal financial institutions
exanumation council. These reports and
the brief special supplementary report
covered in a separate sibmission
present all of the regularly obtained
statistical and supervisory data of the
OCC.

Extensions (No Change)

9 Internal Revenue Service
Corporate Report of Nontaxable

Dividends
5452
On occasion
Business or other institutions
Corporations making non taxable

distributions
SIC: all
Central fiscal operation: 1,000 responses;

1,000 hours; $8,676 Federal cost; 1
form; not applicable under 3504(h)

Irene Montle, 202-395-6880

Form 5452 i used by, corporations to
report their nontaxqxble distrlbutlons.
The information is sed by IRS to chock
compliance on the part of the
shareholders.

* Comptroller of the Currency
Annual Compliance Report
None
On occasion
Businesses or other institutions
National banks
SIC, 602
Small businesses or organizations
Other advancement and regulation of

commerce: 4,425 responses; 2,212
hours; $4,250 Federal cost: I form:
$41,834 public cost; not applicable
under 3504(h)

Irene Montle, 202-395-6880

This report certifies compliance with
12 CFR 21.5 concerning records of
consultation, reports on security
devices, external crime reports and
special reports.

CIVIL AERONAUTICS BOARD

Agency Clearance Officer-Clifford M.
Rand-202-673-6042

New

* Essential Air Service Survey
Nonrecurring
State or local governments
Municipal chief executives and States

Aeronautics Commissions
SIC: Multiple
Air transportation: 1,130 responses:

2,260 hours' $8,000 Federal cost, 0
form; not applicable under 3504(h)

Wayne Leiss, 202-395-7340

The questionnaire will be used to
review essential air service
determinations for commuters under the
guaranteed air service program of
section 419 of the Federal Aviation Act.
The act directs the board to obtain
community and State Input in making
this determination and this
questionnaire meets this statutory
requirement,

FEDERAL'COMMUNICATIONS COMMISSION

Agency Clearance Officer-Richard D.
Goodfriend-202-632-7513

Revisions

• Application for Reneal of Radio
Station License in Specified Services

405
Other-see SF83
Businesses orother' institutions
Common carriers in domestic public

radio services
SIC: 481 482 489
Small businesses or organizations
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Other advancement and regulations of
commerce: 2,700 responses; 1,134
hours; $148,514 Federal cost; I form:
ndt'applicable under 3504(h)

William T Adams. 202-395-4814
Application must be filed by the

licensee between 30 and 60 days prior to.
the expiration date of the license sought
to be renewed. The data is used to
renew authorization for current
licensees.

Extensions (no change]
* Application for Airport Radio Station

License
404
On occasion
State or local governments/businesses

or other institutions
Anyone who requests a new aircraft

radio station license
SIC: 481,482,489
Small businesses or organizations
Other advancement and regulation of

commerce: 28,000 responses; 14,000
hours; $0 Federal cost;-1 form; not
applicable under 3504(h)

William T. Adams, 202-395-4814
Filing is required when applying for a

new license, modifying an existing
license, or renewing/modifying a license
for a aircraft radio station within the
aviation services.
* License expiration notice, renewal

application short form
405-B
On occaion
Individual or households/State or local

Governments/businesses or other
institutions

Anyone who holds a ship or aircraft
license

SIC: 481,482,489
Small businesses or organizations
Other advancement and regulation of

commerce: 50,000 responses; 8,000
hours; $92,000 Federal cost; 1 form; not
applicable under 3504 (h)

William T. Adams, 202-395-4814
Prepared by FCC when sending out

expiration notices to licensees, and
returned by applicants to renew ship
(voluntarily equipped and title III, part
III vessels) and aircraft radio station
licenses when there is no change or only
minor changes to the existing license.

FEDERAL DEPOSIT INSURANCE CORPORTION

Agency Clearance Officer-Panos
Konstas-202--389-4481

Extensions (no change)

* Recordkeepmg and Confirmation
Requirements for Securities

Transactions
On occasion
Businesses or other institutions

Insured banks not members of the
Federal Reserve System

SIC: 602 603
Small businesses or organizations
Mortgage credit and thrift Insurance:

191,700 responses, 94,154 hours;
$141,990 Federal cost; 1 form; not
applicable under 3504 (h)

Irene Montie, 202-395-§880
Part 344 of the FDIC rules and

regulations is to ensure that purchasers
of securities in transactions effected by
an insured nonmember bank are
provided adequate information
concermng the transactions. It Is also
required that insured nonmember banks
maintain adequate records and controls
with respect to securities transactions
they effect.

FEDERAL HOME LOAN BANK BOARD

Agency Clearance Officer-rank .
Crowne--202-377-6025
New
* Thrice-Monthly Survey of Deposit

Balances
Bytype
Other-see SF83
Businesses or other Institutions
FSLIC-insured Savings and Loan

Associations
SIC: 612
Mortgage credit and thrift Insurance:

8,640 responses; 5,789 hours; $20,752
Federal cost; I form, not applicable
under 3504 (h)

Irene Montie, 202-395-6880
Only means of monitoring volume and

structure of deposit flows at
associations between monthly reports.
Used for determining and projecting
deposit trends that may requirb changes
in FHLBB credit and regulatory policy.
Used by FRB for preliminary estimates
of the monetary aggregates used In
establishing monetary policy.

Revisions
• Registration of Class of Securities

Under SEA of 1934
Monthly, quarterly, annually
Businesses or other institution
Savings and loan associations
SIC: all
Mortgage credit and thrift insurance:

1,050 responses; 45,000 hours; $6,070
Federal cost; 1 form not applicable
under 3504 (h)

Irene Montie, 202-395-6880
To provide for regulation and control

by officers, directors and principal
security holders, to perfect the
mechanisms of a national market sysfem
for securities, a national system of,
clearance and settlement of securities
and to insure the maintenance of fair

and honest markets in securities
transactions,

Application for Mutual to Stock
Conversion

Monthly, quarterly, annually
Businesses or other institution
Savings and loan associations
SIC: all
Mortgage credit and thrift insurance: 50

responses; 28,000 hours; $41,145
Federal cost; iform; not applicable
under 3504 [h)

Irene Montie, 202-395-6880
Mutual to stock conversion

application is a one time submission by
mutual associations who wish to
convert to stock form. The disclosure
required is for the benefit of the
Investing public to assure a fair and
equitable plan of conversion and
adequate disclosure.

Extensions [burden change)

Application for conversion to a
Federal Charter

159-M, 159-S, 602
Nonrecurring
Businesses or other institutions
Savings and loan industry
SIC: 999
Mortgage credit and thrift insurance: 4&

responses; 644 hours; $4,285 Federal
cost; 3 forms; $4,285 Public cost;, not
applicable under 3504 (h]

Irene Montie, 202-395-6880
12 CFR 543.8 and 552.-, and section

SU of the Home Owners Loan Act
requires that the bank board act on
requests by State-chartered Savings and
Loan Associations for permission to
convert to a Federal charter. The
application to convert to a Federal S&L
charter Is used to evaluate the financial
history and condition of the applicant,
Its future earnings prospects,
management and performance n..helping
to meet community credit needs.

Application to Organize a Federal
Savings and Loan Association (vID)

138 139 601 6T
7T OT
Nonrecurring
Businesses of other institutions
Savings and Loan Industry
SIC: 999
Mortgage credit and thrift insurance; 10

responses; 1,100 hours; $4,285 Federal
cost; $4,285 public cost; 7 forms; not
applicable under 3504[h)

Irene Montie, 202-395-6880
12 CFR 543.2 and section 5(a) of the

Home Owners Loan Act requires that
the Bank Board Act on requests by
organizing groups for permission to
establish a new Federal association. Th'e
application for a Federal association
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charter is used to evaluate whether the
applicant group has met the statutory
and regulatory criteria, and , _
establishment of the new association
would not place an undue risk on'the
FSLIC.
- Application for Merger
709 710 712 713
714 718 719
Nonrecurring
Businesses of other institutions
Savings and Loan Industry
SIC: 999
Mortgage credit and thrift insurance; 182

responses; 13,650 hours; $4,285 Federal
cost; $4,285 public cost; 15 forms; not
applicable under3504(h)

Irene Montle, 202-395-6880
12 CFR 563.22 and 546.2 and section

403(b) of the National Housing Act
requires FSLIC-insured associations ,to
obtain Bank Board approval to merge
with or acquire the assets of another
institution. The merger application is
used to evaluate the financial,
competitive and legal aspects of the
transaction.
* Applicationfor Membership in the

FHLB System
450
Nonreourring
Businesses of other irstitutions
Savings and Loan Industry
SIC: 999
Mortgage credit and thriftinsurance; 20

responses; 40 hours; $4,285 Federal
cost; $4,285 public cost; I form; not
applicable under 3504(h)

Irene Montie,-202-395-6880
12 CFR 523.1 and section 4 of the

Federal Home Loan Bank Act require
that the Bank"Board Act on applications
by financial institutions for membership
in the Federall4ome Loan Bank system.
The bank membership application is
used to evaluate whether the applicant
meets the statutory criteria for'
membership and its 'financial condition
is adequate to support bank advances.
* Application to Establish Branch Office
700 743
Nonrecurring
Businesses of other institutions
Savings and Loan Industry
SIC: 999
Mortgage credit and thrift insurance; 588

responses; 27,048 hours; $4,285 Federal
cost; $4,285 public cost; 2 forms; not
applicable under 3504(h)

Irene Montle, 202-395-6880
12 CFR 545.14-16 requires Federal

associations to submit applications for a
branch or agency office. The purpose of
this application is to determine where a
branch office canbe established without
supervisory concern and undue injury to
other local thrift institutions. 12 CFR

563E and the community'remvestment
act requires the board to consider an
association's community service record
when it evaluates a-branch application.
* Association to Change Office Location
850
Nonrecurring
Businesses of other institutions
Savings and Loan Industry
SIC: 999
Mortgage credit and thrift insurance; 146

responses; 2,336 hours; $4,285 Federal
cost; $4,285 public cost; i form; not
applicable under 3504(h)

Irene Montie, 202-395-6880
12 CFR.545.15 requires Federal

associations to submit to the-Bank
Board applications to change the
location of an existing branch office.
The purpose of this application is to
determine if the branch can be
established at the new location without
supervisory concern and undue injury to
other local thrift institutions.
* Request to Amend Assoc By-Laws
On occasion
Nonrecurring
Businesses of other institutions
Savings andLoan Industry
SIC: 999
Mortgage credit and thrift insurance; 88

responses; 176 hours; $0 Federal cost;
I. form; not applicable under 3504[h)

Irene Montle, 202-395-6880
12 CFR 544.6 requires Federal

associations to obtain Bank Board
approval of any change in its by-laws,
which is not preapproved by regulation.
The purpose of the by-law amendment
applicati6n is to evaluate whether The
by-law char~ge is justified and will not
negatively impact the association or its
members.
• Application for Insurance of Accounts
140, 141, 142, 186
300, 458, 603
Nonrecurring
Businesses or other institutions
Savings and Loan Industry
DIS: 999.
Mortgage credit and thrift insurance; 54

responses; 4,752 hours; $4,285 Federal
cost; $4,285 public cost; 8 forms; not
applicable under 3504(h)

Irene Monte, 202-395-6880
12 CFR 563.1 and section 403(b) of the

National Housing Act require the Bank
Board to approve requests by State-
chartered associations for FSLIC deposit
insurance. The insurance of accounts
application is -used to evaluate the
management, and financial condition of
the applicant to assure that granting of
insurance would not pose an undue risk
to the FSLIC.

Extensions (No Change)
- Publicnformation on Requests
FHLBB 213
Businesses or other institutions/Stato or

local governments/individuals or
households

State & municipal governments, corps.
'law firms, brokers.

SIC: 999
Small businesses or organizations
Mortgage credit and thrift insurance;

3,000 responses; 150 hours; $0 Federal
cost; 1 form; not applicable under 3504
(h]

Irene Montle, 202-395-6880
Section 552 of title 5 of the United

States Code, whiqh relates to public
information; agency rules, opinions,
orders, and proceedings, is referred to as
the Freedom of Information Act. The
Federal Home Loan Bank Board has
adopted Part 505 of the general
regulations-availability and character
of records-pursuant to section 552 of
title 5 of the United States Code.
Information services of the office of
GeneralCounsel receives, and
completes, requests from the public.
* SemIannual Report,{of Savings and

Loan Associations):
Special Section: L deposit balances of

office
FHLBB 248
Annually
Businesses or other institutions
FSLIC-insured savings and loan

associations
SIC:'612
Mortgage credit and thrift insurance

4,000 responses; 5,000 hours, $20,690
Federal cost; 1 form; not -applicable
under 3504[h)

Irene Montle, 202-395-6880
Provides only data on deposits at

associations by office location.
Consequently, it is essential for the
analysis of market share of deposits
needed for evaluating the competitive
impact of merger and branching
applications on whichFHLBB must nct.
Usedby other agencies [FRB, FDIC, CC,
Justice) for similar purposes,

FEDERAL. MARITIME COMMISSION

Agency Clearance Officer-Donald D.
Murphy-202-523-5326
Extensions (Burden Change)
• Security for the Protection of the

Public-46 CFR 540
46 CFR 520
On occasion
Quarterly
Semiannually
Annually
Businesses or other institution
Embark. psgr at U.S. pts.
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SIC: 441,442
Water transportation; 154 responses; 639

hours; $18,300 Federal cost; 1 form; not
applicable under 3504(h)

William T. Adams, 202-395-4814

Maildated by sections 2(d) and 3(d) of
Public Law 89-777 (46 U.S.C. 817 d and
e). The Commission is charged with the
responsibility to ascertain that
passenger. vessel operators are
financially -esponsible to pay personal
injury and death claims and refund
fares.

Extensions (No Change)

- Application for Certificate of
Financial Responsibility

(performance/casualty)
Form 131
On occasion
Businesses or other institutions
passgr yes. oper. (FGN & Amer.)

embark. passgr at U.S. pts.
SIC: 441,442
Water transportation; 50 responses; 300

hours; $40,000 Federal cost;, I form; not
applicable under 3504(h)

William T. Adams, 202-395-4814

In order to process and issue a
certificate (performance) and/or a
certificate (casualty), an application
form (Form FMC-131) must be
completely filled out by a prospective
certificant.

FEDERAL RESERVE SYSTEM

Agency Clearance Officer-Carolyn B.
Doying--202-452-2983

Extensions (No Change)

Senior Loan Officer Opinion Survey
on Band Lending Practices

FR 2018
Quarterly
Businesses or other institutions
Sample of large comimercialbanks
SIC: 602
General government; 240 responses; 60

hours; $7,500 Federal cost; $900 public
cost; 1. form; not applicable under
3504(h)

Irene Montie, 202-395-6880

Report collects subjective information
from a sample of large member banks on
recent changes in bank lending policies
with respect to commercial and
industrial loans. This information
supplements statistical information
collected on the FR 2039 and FR 2028A-
B reports and is used in analyzing
business loan developments and bank
responses to monetary policy.

INTERSTATE COMMERCE COMMISSION

Agency Clearance Officer-Carroll
Stearns-20-633-0204

E ,ensions (Burden Change)
* Small Community Service Study
Semiannually
Farms/Businesses or other Institutions
Shippers & receivers in small comm.

throughout 48 states
SIC: 421
Ground transportation; 3,000 responses;

1,050 hours; $147,321 Federal cost; 1
form; not applicable under 3504(h)

Donald Arbuckle, 202-395-7340
This questionnaire is used to gather

information about the adequacy of truck
service to small communities and how
the motor carrier act of 1980 has
impacted that service.

NUCLEAR REGULATORY COMMISSION

Agency Clearance Officer-Stephen
Scott-301-492-8585

Extensions (Burden Change)
• Waiver of reduction of fees under the

Freedom of Information Act, 10 CFR 9
On occasion
Individuals or households
Those interested m req. info. under the

Freed. of Info. Act
Small businesses or organizations
Energy information, policy, and

regulation; 10 responses; 30 hours;
$1,288 Federal cost; 1 form; not
applicable under 3504(h)

Jefferson B. Hill, 202-395-7340
Provides basic data for review in

request for waiver or reduction of fees
under the Freedom of Information Act.

SECURITIES AND EXCHANGE COMMISSION

Agency Clearance Officer-George G.
Kundahl-202--2142

New
* Form 18-K, Annual Report for Foreign

Governments and Political
Subdivisions With Securities Listed
on a U.S. Exchange

Sec 1797
Annually
Individuals or Households
Foreign governments w/securities listed

on a U.S. exchange other
advancement and regulation of
commerce; 30 responses; 240 hours,
$1,834 Federal cost; $15,600 public
cost; I form; not applicable under
3504(h)

Robert Veeder, 202-395-4814
Form 18-K elicits material information

from foreign governments and political
subdivisions with securities listed on a
U.S. securities exchange in order that
investors may make informed and
knowledgeable investment decisions.
(

* Form 18, Registration for Securities of
Foreign Governments and Political
Subdivisions with Securities listed on
a U.S. Exchange

Sec 1421
On occasion
Individual or households
Foreign governments listing securities

on U.S. exchanges other advancement
and regulation of commerce; 5
responses; 40 hours; $1,855 Federal
cost; $2,600 public cost; 1 form; not
applicable under 3504(h)

Robert Veeder, 202-395-4814

Form 18 elicits material information
from foreign governments or political
subdivisions that list their publicly-held
securities exchanges in the United
States in order that investors may make
informed and knowledgeable investment
decisions.

* Report on Income andExpenses. Rule
17A-10

Annually
Businesses or other institutions
Registered securities brokers'and

dealers
SIC: 621
Small businesses or organizations
Other advancement and regulation of

commerce; 7,000 responses; 7,000
hours; $14,000 Federal cost; $70,000
public cost; 1 form; not applicable
under 3504(h)

Robert Veeder, 202-395-4814

Rule 17A-10 was adopted in 1968. The
rule was designed to obtain economic
and statistical data necessary for an
ongoing analysis of the securities
industry.

* Rule 17A-5 Under Securities
Exchange Act of 1934, reports to be
made by certain brokers and dealers

Monthly
Quarterly
Annually
Businesses or other institution
Registered securities brokers and

dealers
SIC: 621
Small businesses or organizations
Other advancement and regulation of

commerce; 53,000 responses; 636,000
hours; $900,000 Federal cost;
$9,540,000 public cost; 0 form: not
applicable under 3504(h)

Robert Veeder, 202-395-4814

Rule 17A-5 and form X-17A-5 were
adopted in 1942. Form X-17A-5 was
replaced by the current form X-17A-5 in
1975. The Rule and related form are the
basic documents for reporting the
financial and operational condition of
brokers and dealers.
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VETERANS ADMINISTRATION

Agency Clearance Officer-R.C. Whitt-
202-389-2146

New

Application for participation in the
Veterans Administration Health
Professional scholarship program

10-0003
Nonrecurring
Individuals or households
Students enrolled in an accredited

educational institn.
Hospital and medical care for veterans;

6,000 responses; 3,000 hours; $69,1211
Federal cost, 1 form; not applicable
under 3504(h)

Robert Neal, 202-395-6880
This application would be used to

determinate the eligibility and
suitability of applicants to be awarded
scholarships under the provisions of title
II, Pub. L. 96-330 when funds are
appropriated.
Arnold Strasser,
Acting, AssislantAdmimistrator ForReports
Management.
[FR Doec. 81-28140 Filed 9-30-81; 8:45 am]
BILLING CODE 3110-01-M

PENSION BENEFIT GUARANTY
CORPORATION

Privacy Act of 1974; System of
Records, Annual Publication

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Annual Privacy Act Notice;
notification of new routine uses.

SUMMARY:'This document sets forth the
annual notice of the systems of records
maintained by the Pension Benefit
Guaranty Corporation, (PBGC) as
required by the Privacy Act of 1974. This
document also provides notice of one
amended routine use and one new
routine use under established systems of
records.
EFFECTIVE DATE: The annual notice is
effective on October 1, 1981. The
amended and new routine uses shall
become effective without further notice
on November 2, 1981 unless comments
are received on or before that date
which would result in a contrary
determination and a notice is published
to that effect.
ADDRESSES: Send comments to the
Office of the General Counsel, Pension
Benefit Guaranty Corporation, 2020 K
Street, N.W., Washington, D.C. 20006.
Written comments will be available for
public inspection at the PBGC, Suite
7000, at the same address, on weekdays
between 9 A.M. and 4 P.M.

FOR FURTHER INFORMATION CONTACT.
Ms. Nina R. Hawes, Staff Attorney,
Office of the General Counsel, Pension
Benefit Guaranty Corporation, 2020 K
Street, N.W., Washington, D.C. 20006,
(202) 254-3010.

SUPPLEMENTARY INFORMATION: As
required by the Privacy Act, .5 U.S.C.
552a(e](4), this documentsets forth the
annual notice of the existence and
character of the systems of records
mamtamed-by the Pension Benefit
Guaranty Corporation ("PBGC"). There
are changes in several systems to reflect
changed procedures within PBGC. The
changes are in the PBGC-1, regarding
retrievability, safequards and retention
and disposal of the record; m the PBGC-
4, regarding safequards of the records; in
the PBGC-6, regarding the system
manager and retention and disposal of
the records;, in the PBGC-7, regarding
the retention and disposal of the ,
records; and in the PBGC-9, regarding
the retention and disposal of the
records. In addition, notice is given of an
amended routine use under the PBGC-6,
Plan Participant and Beneficiary Data
and a new routine use under the PBGC-
7, Equal Employment Opportunity
Discrimination Complaints.

Technical Changes

In the PBGC-1, the section entitled
Retrievability has been changed to
reflect the fact that this system is
indexed by name of the correspondent
or by the name of the plan. Also in the
PBGC-1, the section entitled Safeguards
has been changed to reflect the fact that
not all records in this system are kept in
lockable file cabinets. Some records are
kept in areas of restricted access which
are locked after office hours. The
section entitled Retention and Disposal
in the PBGC-1 has been changed to
reflect the PBGC's program of records
management. That program provides
that correspondence with regard to
specific cases is transferred to the
Federal Records Center one year after
the end of the fiscal year in which the
correspondence was received or sent,
and destroyed when 15 years old.
Correspondence with members of
Congress is detroyed one year after the
end of the fical year in which it is
received or sent. Miscellaneous
correspondence not related to an active
case is destroyed one year after the end
of the fiscal year ih which it is received
or sent.

In the PBGC-4, the section entitled
Safeguards has been changed to reflect
the fact that records are kept in areas of
restricted access, but not necessarily in
lockable file cabinets.

In the PBGC-6, the section entitled
Retention and'Disposal has been
changed to reflect PB3GC's program of
records management. This program
provides that records for vested plan
particpants are destroyed one year after
'final payment to, or death of, the last
participant and/or lseneficiary in the
plan. Records for non-vested plan
participants are destroyed 7 years after
written notification to the particpant.
Also in the PBGC-6, the System
Manager was changed from the Director,
Office of Program Operations and
Director, Internal Audit, to the Chief,
Division of Benefits Administration,
Office of Program Operations. '

In the PBGC-7, the section entitled
Retention and Disposal has been
changed to reflect the fact that an
Official Discrimination Complaint file of
a complaint which is resolved by EEOC
or by the United States Court, as well as
those resolved within the PBGC, Is
destroyed 4 years after the resolution of
the case.

In the PBGC-9, the section entitled
Retention and Disposal has been
changed to reflect the fact that the
Internal Revenue Service (IRS) allows
PBGC to return records to IRS for
disposal or to destroy the records at
PBGC.

Routine Uses

The PBGC proposes to amend Routine
Use 2 to the PBGC-6, Plan Participant
and Beneficiary Data and to add
Routine Use 5 to the PBGC-7, Equal
Employment Opportunity Discrimination
Complaints.

Routine Use 2 to the PBGC-- currently
provides that disclosure of information
in this system may be made to an
employer maintaining the plan. Several
instances have arisen in which an
individual who was intended to be able
to receive information in this system
was not the employer maintaining the
plan. In some cases, the individual was
an employer who formerly maintained
the plan; in other cases, the individual
was a member of a controlled group
which included the employer
maintaining the plan. Accordingly,
because the langauage of the routine use
did not implement its purpose, the
agency wishes to clarify this routine use
by making clear, that it applies to the
employer who maintained the plan,
including any predecessor or successor
employer and to any member of a
controlled group of which the employer
is a part.

The PBGC also proposes to add to a
new routine use to the PBGC-7, Equal
Employment Opportunity Discrimination
Complaints. This routine use would

v m I
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allow disclosure of information in this
system to the United States Attorney's
Office for the purpose ofpreparing a
case for litigation or conducting the
litigation itself. This new use will assist
the PBGC and the United States
Attorney's Office m litigation.

Section 552a(e](11) of the Privacy Act
requires that notice of an intended
routine use of records be published at
least 30 days prior to the
implementation of the use and that the
public be given an opportunity to
comment. The proposed routine uses are
set forth below. They will become final
on November 2,1981. unless PBGC
publishes a notice to the contrary.

The revised Routine Use 2 to the
PBGC-6 will read as follows:

"2. Disclosure, in furtherance of
- proceedings under Title IV of the
Employee Retirement Income Act of
1974 as amended, of plan participant
and beneficiary data to an employer
who maintained the plan, including any
predecessor or successor employers and
to any member of a controlled group of
which the employer is a purL"

The new Routine Use 5 to the PBGC-7
will read as follows:

"5. Disclosed to the United States
Attorney's Office for the purpose of
preparing-for, or conducting litigation."'

Interested persons are invited to
submit written data, views or comments-
on the proposed routine uses. The
routine uses may be-changed m light of
the comments received.
(Secs. 4002,4022 and 4041, Pub. L 93-406.88
Stat 1004.1016,1020 (1974), as amended by
Secs. 406,403(c) and 403(d), Pub. L 96-364,94
Stat. 1303,1301, (1980) (29 U.S.C. 1302,1322,
and 1341)]
Robert E. Nagle,
Executive Director, Pension Benefit Guaranty
Corporation.

Table of Contents
1. Correspondence Between PBGC and

Persons Outside PBGC-PBGC.
2. Disbursements-PBGC.
3. Employee Payroll.'Leave and

Attendance Records-PBGC.
4. Employee Travel Records-PBGC.
5. Personnel Records-PBGC.
6. Plan Participant and Beneficiary

Data-PBGC.
?.._Equal Employment Opportunity

Discrimination Complaints-PBGC.
8. Employee Adverse Action Files-

"PBGC.
9. Plan Participant and Beneficiary

Address Identification.File-PBGC.

Prefatory Statement of General Routine,
Uses

The following routine uses, except for
number 3. apply to and are incorporated
by reference into each system of records

set forth below except PBGC-9. Routine
use number 3 applies to and is
incorporated by reference Into systems
1-5 and 7-8 set forth below. None of the
routine uses apply to PBGC-9.

1. Routine Use-Law Enforcement: In
the event that a system of records
maintained by the PBGC to carry out its
functions indicates a violation or
potential violation of law, whether
criminal civil or regulatory in nature,
and whether arising by general statute
or particular program pursuant thereto.
the relevant records in the system of
records may be referred to the
appropriate agency, whether federal.
state, local or foreign, charged with the
responsibility of investigating or
prosecuting such violation or charged
with enforcing or implementing the
statue, or rule, regulation or order issued
pursuant thereto.

2. Routine Use-Disclosure When
Requesting Information: A record from
this system of records may be disclosed
as a routine use to a federal, state or
local agency maintaining civil, criminal
or other relevant enforcement
information or other pertient
information, if necessary to obtain
information relevant to a PBGC decision
concerning the hiring or retention of an
employee, the issuance of a security
clearance, or the letting of a contract.

3. Routine Use-Disclosure of
Requested Information: A record from
this sytem of records may be disclosed
to a federal agency, in response to its
request, in connection with the hiring or
retention of an employee, the issuance
of a security clearance, the reporting of
an investigation of an employee, the
letting of a contract, or the Issuance of a
license, grant, or other benefit by the
requesting agency, to the extent that the
information is relevant and necessary to
the requesting agency's decision on the
matter.

4. Routine Use-Disclosure During
and in Anticipation of Litigatiom A
record from this system of records may
be disclosed-during litigation. including
disclosure to all counsel m the course of
discovery or settlement negotiations and
during the presentation of evidence to a
court, magistrate or administrative
tribunal, or during proceedings in
reasonable anticipation thereof.

5. Rputine Use-Disclosure of 0MB: A
record contained in this system of
records will be disclosed to the Office of
Management and Budget in connection
with the review of private relief
legislation as set forth in OMB Circular
No. A-19 at any stage of the legislative
coordination and clearance process as
set forth in that Circular.

6. Routine Use-Congressional
Inquiries: Disclosure may be made to a

congressional office from the record of
an individual in response to an inquiry
from the Congressional Office made at
the request of that individual

PBGC-1

SYSTEM NAME:

Correspondence Between PBGC and
Persons Outside PBGC-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, 2020 K Street. N.W..
Washington. D.C. 20006, and Pension
Benefit Guaranty Corporation. Los
Angeles Regional Office. Room 4033A.
300 N. Los Angeles Street. Los Angeles.
California 90012.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals who have corresponded
with PBGC and with divisions of the
PBGC and individuals who have
received replies m response to their
correspondence with the PBGC.

CATEGORIES OF RECORDS IN THE SYSTEJ:
Correspondence containmn the name

and address of the correspondent and
other information regarding various
aspects of the PBGC and Title IV of the
Employee Retirement Income Security
Act of 1974. Correspondence is kept by
the Office Director to whom the
correspondence was addressed or the
Office Director who replied to the
correspondenL

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

29 U.S.C. 1302.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES

Used for regulatory purposes
including use in evidence in proceedings
before the PBGC and the courts.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained manually in
file folders.

RETRIEVABILITY:

Indexed by name of correspondent or
plan.
SAFEGUARDS.

Records are kept m rile cabinets in
areas of restricted access which are
locked after office hours.

RETENTION AND DISPOSAL:

General requests for Information
involving no administrative action,

v . I
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policy decisions or special research are
destroyed 3 months after reply.

Correspondence, with regard to
specific cases is transferred to the
Federal Records Center one year after
the end of the fiscal year in which the
correspondence was-received or sent,
and destroyed when 15 years old.
Correspondence with members of
Congress is destroyed-one year after the
end of the fiscal year in which it is
received or sent. -

Miscellaneous correspondence not
related to an active case is destroyed
one year after the end of the fiscal year
in which it is received or sent.

SYSTEMS MANAGER(S) AND ADDRESS:

Office of Executive-Director, Director
of Office of Financial Operations,
Director of the Office of Information
Management, Director of the Office of
Program Operations, and Geneial
Counsel, Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.,
Washington, D.C. 20006, and Special
Assistant for Field Lialson,'Los Angeles
Regional Office, Pension Benefit
Gudrnty Corporation, Room 4033A, 300
N. Los Angeles Street, Los Angeles,
California 90012.

NOTIFICATION PROCEDURE:

Procedures are-detailed in PBGC
regulations: 29 CFR Part 2607.

RECORD ACCESS PROCEDURES:

Same as notification procedure.

CONTESTING RECORD PROCEDURES:

Same as notifiction procedure.

RECORD SOURCE CATEGORIES:

Individuals writing to the PBGC and
the PBGC responses.

PBGC-2

SYSTEM NAME:

Disbursements-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.,
Washington, D.C. 20006,

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Consultants and vendors to PBGC.

CATEGORIES OF RECORDS IN THE SYSTEM:

Payment vouchers, including SF 1081.

AUTHORiTY FOR MAINTENANCE OF THE
SYSTEM:

1 29 U.S.C. 1302.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Transmittal of data to United States
Department of the Treasury to effect
payments to consultants and vendors.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained manually in
file folders.

RETRIEVABILITY:

Indexed by name.

SAFEGUARDS:

- Records are kept in lockable file
cabinets in areas of restricted access
which are locked after office hours.

RETENTION AND DISPOSAL:

Records created after June 30, 1975 are
destroyed 6-years and 3 months after
date of voucher.

SYSTEMS MANAGER(S) AND ADDRESS:

Controller, Office of Financial
Operations, Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.;
Washington, D.C. 20006.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 29 CFR Part 2607

RECORD ACCESS PROCEDURES:

Same as notification procedures.

CONTESTING RECORDS PROCEDURES:

Same as notification procedures.

RECORD SOURCE CATEGORIES:

Subject consultant or vendor.

PBGC-3

SYSTEM NAME:

Employee Payroll, Leave and
Attendance Records-PBGC.

SYSTEM LOCATION:

Pension Benefit-Guaranty
Corporation, 2020 K Street, N.W.,
Washington, D.C. 20006, and Los
Angeles Regional Office, Pension
Benefit Guaranty Corporation, Room
4033A, 300 N. Los Angeles Street, Los
Angeles, California 90012.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Employees of PBGC.

CATEGORIES OF RECORDS IN THE SYSTEM:

Name address; social security
number and employee number, earnings
records; leave status and data; jury duty
data; military leave data; time and
attendance records, including number of
regular, overtime, holiday, Sunday and

other hours worked, co-owner and/or
beneficiary of bonds, marital status and
number of dependents; and
"Notification of Personnel Action". The
individual records listed herein are
included only as pertinent or applicable
to the individual employee.

AUTHORITY FOR MAINTENANCEOF THE
SYSTEM:

29 U.S.C. 1302.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

1. Transmittal of data to United States
Department of Labor to effect issuance
of paychecks to employees and
distribution of pay according to
employee directions for savings bonds;
allotments, financial institutions, and
other authorized purposes and to effect
tax withholdings and other authorized
deductions.

2. Pursuant to Title VII of the Civil
Service Reform Act, pertinent records
from this system may be furnished to a
labor organization upon its request
when needed by that organization to
perform its duties as the recognized
collective bargaining representative of
PBGC employees in the bargainifig unit.

POLICIES AND PRACTICES FOR STORINGt
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEMS:

STORAGE:

Records are maintained manually in,
file folders and in machine readable
form.

RETRIEVABILITY:

Indexed by name and/or employee or
social security number.

SAFEGUARDS:

Records are kept in lockable file
cabinets in areas of restricted access
which are locked after office hours.
Magnetic tapes and computer records
are kept under restricted access.

RETENTION AND DISPOSAL:

Payroll Records are transferred to the
National Personnel Records Center and
destroyed 56 years after date of last
entry.

Leaveand Attendance Records are
destroyed three years after the close of
the leave year.

SYSTEM MANAGER(S) AND ADDRESS:

Controller, Office of Financial
Operations, Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.,
Washington, D.C. 20006, and Special
Assistant for Field Liaison, Los Angeles
Regional Office, Pension Benefit
Guaranty Corporation, Room 4033A, 300
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N. Los Angeles Street. Los Angeles,
California 90012.

NOTIFICATION PROCEDURE:

Procedur-es ar-e detailed in PBGC
regulations: 29 CFR Part 2807.

RECORD ACCESS PROCEDURES.
Same as notification procedure.

CONTESTING RECORD PRECEDURES
Same as notification procedure.

RECORD SOURCE CATEGORIES:
Subject individual and Office of

Personnel Management.

PBGC-4

SYSTEM NAME:

Employee Travel Records-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty'
Corporation 2020 K Street N.W.,
Washington D.C. 20006, and Los Angeles
Regional Office, Pension Benefit
Guaranty Corporation, Room 4033A, 300
N. Los Angeles Street, Los Angeles,
California 90012.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Employees of PBGC who have filed
travel vouchers and related-documents.

CATEGORIES OF RECORDS IN THE SYSTEM:

Travel vouchers and related
documents filed by emplyees of PBGC.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

29 U.S.C. 1302.

ROUTINE USES OF RECORDS MAINTAINED IN
-. THE SYSTEM, INCLUDING CATEGORIES OF

USERS AND THE PURPOSES OF SUCH USES:
Transmittal of data to United States

Department of Treasury to effect
reimbursement to employees for travel
expenses.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETRAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained manually in
file folders.

RETRIEVABILITy:

Indexed-by name.

SAFEGUARDS:

Records are kept-m file. cabinets in
areas of restricted accesswhich. are
locked after-office hours.

RETENTION AND DISPOSAL:

Retained for 3 years and then
destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Controller, Office of Financial
Operationi. Pension Benefit Cuaranty
Corporation, 2020 K Street, N.W.,
Washington. D.C. 2000, and Special
Assistant for Field Liaison. Los Angeles
Regional Office. Pension Benefit
Guaranty Corporation. Room 4033A. 300
N. Los Angeles Street. Los Angeles,
California 90012.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 29 CFRPart 2607

RECORD ACCESS PROCEDURES:.

Same as notification procedure.

CONTESTING RECORD PROCEDURES:

Same as notification procedure.

RECORD SOURCE CATEGORIES:

PBGC employee executing vouchers.

PBGC-5

SYSTEM NAME:

Personnel Records-PBGC.

SYSTEM LOCATION=

Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.,
Washington, D.C. 20006.

CATEGORIES OF INDIVIDUALS COVERED BY THE

SYSTEM:

Employees and applicants for
employment with PBGC.

CATEGORIES OF RECORDS IN THE SYSTEM;

Personnel records that the PBGC
maintains, including applications and
related information for attorneys
maintained by the Office of the General
Counsel. (Records included in the
Permanent Official Personnel File are
maintained as a system of records by
the Office of Personnel Management
and are not included in this system of
records).

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

29 U.S.C 1302.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

1. These records are used to carry out
authorized personnel programs.

2. Pursuant to'Title VII of the Civil
Service Reform Act records from this
system may be furnished to a labor
organization upon its request when
needed by that organization to perform
properly its duties as the collective
bargaining representative of PBGC
employees in the bargaining unit.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OFRECORDS IN THE SYSTMt

STORAGE:

Records are maintained manually in
file folders and m machine readable
form.

RETRIEVABILITY:

Indexed by name.

SAFEGUARDS=

Records are kept in areas of restricted
access which are locked after office
hours. Magnetic tapes and computer
records are kept under restricted access.

RETENTION AND DISPOSAU
Temporary Personnel File records are

destroyed when the employee leaves
PBGC or one year after the file was
established, whichever is sooner.
Applications for employment are
destroyed after the receipt of Office of
Personnel Management inspection
report or 2 years after date of
application, whichever is sooner.
Applications for training are destroyed 5
years after date of application.

SYSTEM U.ANAGEI(S) AN ADDRESS:
Chief, Division of Personnel Programs

and Services, Office of Management
Services, Pension Benefit Guaranty
Corporation. 2020 K Street, N.W.,
Washington. D.C. 20006, and the
Management Officer. Office of the
General Counsel. Pension Benefit
Guaranty Corporation; Suite 7200,2020
K Street. N.W., Washington. D.C. 20006.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 29 CFR Part 2607.

RECORD ACCESS PROCEDURES:
Same as notification procedure.

CONTESTING RFCORD PROCEDURES:

Same as notification procedure.

RECORD SOURCE CATEGORIES:
Subject individuals, present and past

employers, references given by subject
individuals and responses to security
investigations.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OFTH9ACfl

This system is exempt from access
and contest and certain other provisions
of the Privacy Act 5 U.S.C. 552a (c)(3),
(d), (e](1), (e](4) (G), (H] and (I], and (f),
to the extent It includes material which
would reveal the identity of a source
who furnished information to the PBGC
under an express promise that the
identity of the source would be held in
confidence or prior to September 27.
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1975, was provided to the PBGC under
an implied promise of confidentiality.

PBGC-6

SYSTEM NAME:

Plan Participant and Beneficiary
Data-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, 2020 K Street, N.W.,
Washingotn, D.C. 200006.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Participants and beneficiaries in
terminated pension plans covered by
Title IV of the Employee Retirement
Income Security Act of 1974.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records contain name, address,
telephone number, sex, social security
number and other social security data,
date of birth, date of hire, salary, martial
status, time of plan participation,
participant status, pay status, benefit-
data, health data, and insurance
information where plan benefits are
guaranteed by private insurers. The
individual records listed herein are
included only as pertinent or applicable
to the individual plan participant or
beneficiary.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

29 U.S.C. 1302, 1322 and 1341.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS-AND THE PURPOSES OF SUCH USES:1. Disclosed to third parties, such as
banks, insurance companies and.
trustees, for the purpose of paying
benefits to plan participants and
beneficiaries.

2. Disclosure; in furtherance of
proceedings under Title IV of the
Employee Retirement Income Security
Act of 1974, of plan participant and
beneficiary data to an employer who
maintained the plan, including any
predecessor or successor employers and
to any member of a controlled group of
which the employer is a part.

3. Disclosure may be made to an
official of a labor orgaritzatiol which is
the duly recognized collective
bargaining representative of the
individual about whom the request is
made.

POICIES AND PRACTICE FOR STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained manually in
file folders and in machine readable
form. .

RETRIEVABILITY:

Indexed by plan and participant and/
or beneficiary name.

SAFEGUARDS:

Manual records are maintained in
lockable file cabinets which are locked
after office hours, in areas of restricted
access. Magnetic tapes and computer
records are kept under restricted access.

RETENTION AND DISPOSAL:

Records for vested plan participants
are destroyed one year after final
payment to, or death of, the last
participant and/or beneficiary in the
plan. Records for nonvested plan
participants are destroyed 7 years after
written notification to the participant.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Division of Benefits
Admnistrtion, Office of Program
Operations, Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, D.C. 20005.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 29 CFR Part 2607

RECORDS ACCESS PROCEDURES:

Same as notification procedure.

CONTESTING RECORD PROCEDURES:

Same as notification procedure.

RECORD SOURCE CATEGORIES:

Plan administrators and Social
Security Administration.

PBGC-7

SYSTEM NAME:

Equal Employment Opportunity
Discrinination Complamts-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, Equal Employment
Opportunity Office, Room 4300-A, 2020
K Street, NW., Washington, D.C. 20006.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

PBGC employee and applicant
complainants.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records contain names, work
locations, dates, Social Security
numbers, and other information as
included on affidavits, interviews,
informal and formal discrimination
complaint reports and investigative files
of complaints.

AUTHORITY FOR MAINTENANCE OF THE •
SYSTEM:

29 CFR Part 1613.

~wm~mw .-.-

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Purpose-Used by EEO Officer, staff
of Equal Employment Opportunity
Commission, staff of the Merit System
Protection Board, Complaints
examiners, Contract EEO investigators,
PBGC EEO investigators and PBGC EEO
counselors to investigate complaints of
alleged discrimination and to evaluate
the effectiveness of the EEO program:

Use-
1. Disclosed to complainant's

representative.
2. Portions may be disclosed to the

alleged discriminating official and his/
her representative.

3. Disclosed to Equal Employment
Opportunity Commission and Merit
System Protection Board to carry out
authorized investigations, to adjudicate
appeals and of discrimination
complaints, and make recommendations
regarding discrimination complaints.

4. Disclosed to Contract EEO
investigators,

5. Disclosed to the United States
Attorney's Office for the purpose of
preparing for or conducting litigation,

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained manually in
file folders, binders and marked
exhibits.

RETRIEVABILITY"

Indexed by complainant's name.

SAFEGUARDS:

Records are kept in lockable file
cabinets which are locked after office
hours in rooms with restricted access.

RETENTION AND DISPOSAL!

An official Discrimination Complaint
case file which Is resolved in the agency,
by EEOC or by a United States Court Is
destroyed 4 years after the resolution of
the case. The background record is
destroyed 2 years after the resolution of
the case.

SYSTEM MANAGER(S) AND ADDRESS:

Equal Employment Opportunity
Officer, Division of Personnel Programs
and Services, Office of Management
Services, Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, D.C. 20006.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 20 CFR Part 2607.
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RECORDS'ACCESS PROCEDURES:

Same as notification procedure above.

CONTESTING RECORD PROCEDU1qES:

Same as notification procedure above.

RECORD SOURCE CATEGORIES:

Information is received from the
complainants, respondent and from
investigations and interviews.

PBGC-8

SYSTEM NAME:

Employee Adverse Action files-
PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, 2020 IC Street, NW.,
Washington, D.C.'20006.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

PBGC employees against whom an
adverse action covered by this system
has been initiated,.or a PBGC employee
who has initiated a grievance.

CATEGORIES OF RECORDS IN THE SYSTEM:

Notice to employees of disciplinary
actions, pjerformance warning letters,
adverse actions, reductions:in-force,-
employees' replies to notices, employee
notice of grievance, employee notice of
appeal, records of hearing proceedings,
appeal decisions and rebuttals, notice of
action, investigative reports and related
information.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM: -

5 U.SC. 301.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Purpose-
Provide a record keeping system, 1)

for grievances and related appeals filed
by an employee who alleges his rights
regarding compensation, benefits, or
other terms and conditions of
emplbyment have been adversely
affected and, 2] for adverse actions
brought agamst a PBGC employee.

Use-
1. Disclosed to employee's

representative.
2. Disclosed to the Office of Personnel

Management and Merit Systems
Protection Board to carry out their-
authorized functions.

3. Pursuant to Title VII of the Civil
-Service Reform Act, records from this.
system may be furnushed-to a labor
organization upon its request when
needed by the organization to perform
properly its duties as the collective
bargaining representative of PBGC
employees in the bargaining unit.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING ,AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Information is retained manually in
file folders.

RETRIEVABILITY:

Indexed by employee name.

SAFEGUARDS:.

Records are kept in lockable file
cabinets which are locked after office
hours in areas of restricted access.

RETENTION AND DISPOSAL*

Grievance files are destroyed 3 years
after the case is closed. Adverse action
files are destroyed 4 years after the case
is closed.

SYSTEM MANAGER(S) AND ADDRESS:

Director of Division of Personnel
Programs and Services, Pension Benefit
Guaranty Corporation, 2020 K Street.
N.W., Washington, D.C. 20006.

NOTIFICATION PROCEDURE:

Procedures are detailed in PBGC
regulations: 29 CFR Part 2607.

RECORD ACCESS PROCEDURES:

Same as notification procedure above.

CONTESTING RECORD PROCEDURES:

Same as notification procedure above.

RECORD SOURCE CATEGORIES:

Information is received from an
employee who initiates a grievance, or
against whom an adverse action is
initiated, employee's supervisors, and
other PBGC employees and from
investigations and interviews.

PBGC-9

SYSTEM NAME:

Plan Participant and Beneficiary
Address Identification File-PBGC.

SYSTEM LOCATION:

Pension Benefit Guaranty
Corporation, 2020 K Street. NW.,
Washington, D.C. 20006.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Certain plan participants and
beneficiaries in terminated pension
plans covered by Title IV of ERISA.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records contain name, social security
number, name of pension plan, and
address received from the Internal
Revenue Service;

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

29 U.S.C. sections 1302,1322 and 1341,
26 U.S.C. section 6103;

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Disclosure may be made only to the
extent permitted by 26 U.S.C. section
6103 and 26 CFR section 404.6103.

POUCIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM

STORAGE:

Records are maintained manually in
file folders.

RETRIEVABILITY:

Indexed by participant or beneficiary
name and social security number.

SAFEGUARDS:

Records are kept in locked file
cabinets in areas of restricted access
under procedures that meet Internal
Revenue Service safeguarding
standards.

RETENTION AND DISPOSAL:

Records for participants in PBGC-
trusteed plans for which the address is
verified are transferred to PBGC-6 on
verification. Records for which IRS has
no address, for which the address was
not verified, qnd records for participants
in sufficient plans or plans with a third-
party trustee will be retained for two
years froni the date the request was sent
to the Internal Revenue Service and then
will be sent to Internal Revenue Service

.for disposal or destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Division of Benefits
Administration, Office of Program
Operations, Pension Benefit Guaranty
Corporation, 2020 K Street. NW.,
Washington, D.C. 20006.

NOTIFICATION PROCEDURE:

. Procddures are detailed in PBGC
regulations: 29 CFR Part 2607

RECORD ACCESS PROCEDURES'

Same as notification procedures
above.

CONTESTING RECORD PROCEDURES:

Same as notification procedures
above.

RECORD SOURCE CATEGORIES:

Information is received from the
Internal Revenue Service.
IF Ro m 01-=-l FIdg-ZD.o:&45amI
BILLING CODE 7703-01-14'
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POSTAL RATE COMMISSION

[Docket No. MC76-5]

Mail Classification Schedule; 1976;
Hearing
September 25, 1981.

Notice is hereby given that pursuant
to the "Presiding Officer's Notice Of
Conference", dated September 25, 1981,
a Conference is scheduled to be held on
October 21, 1981, at 9:00 a.m., Hearing
Room, Postal Rate Commission, 2000 L
Street, N.W., Suite 500, Washington,
D.C: 20268, to afford the Commission an
opportunity to inquire further of the
parties as to the future direction of the
study program.

Copies of the Presiding Officer's
Notice are available to all interested
parties in the Commission's Docket
Room at the above-listed address, or by
calling the Docket Room at Area Code
202-254-3800.
David F. Hams,
Secretary.
[FR Doe. 81-28540 Filed 9-30-81; 8:45 am]

SILUNG CODE 7715-01-M

[Docket No. MC78-3]

Electronic Mail Classification Proposal,
1978 (Remand); Prehearing
September 28,1981.

Notice is hereby given that pursuant
to the "Presiding Officer's Notice
Rescheduling Prehearmg Conference,"
dated September 28,1981, the Second
Prehearing Conference scheduled to be
held in this proceeding on OctoberI,
1981, at 9:00 a.m., is rescheduled to be
held on October 6, 1981, at 10:00 a.m.,
Hearing Room, Postal Rate Commission,
2000 L Street, N.W., Suite 500,
Washington, D.C. 20268.
David F. Hams, -

Secretary.
[FR Doe. 81-28541 Filed G-30-81; 8:45 am]

BILLING CODE 7715-01-M

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 22206; 70-6645]

American Electric Power Co., Inc.;
Proposed Indemnification by Holding
Company In Connection With
Subsidiaries' Surety Bonds
September 25,1981.

American Electric Power Company,
Inc., 180 East Borad Street, Columbus,
Ohio 43215 ("AEP"), a registered holding
company, has filed a declaration with
this Commission pursuant to Section
12(b) of the Public Utility Holding

Company Act of 1935 ("Act") and Rule
45 promulgated thereunder.

AEP proposes to enter into an
agreement of agreements of indemnity
with one or more surety bonding
compames providing for indemnification
by AEP of liabilities mcurred-by any
such surety bonding company or
compames in connection with the
issuance of surface mining reclamation
surety bonds, self-insurance workmen's
compensation surety bonds, and self-
insurance pneumocomosis (black lung)
disability bonds that are required by
certain AEP system companies
operating in Virginia, West Virginia,
Ohio, and Utah. The maximum amount
of indemnity from AEP at any one time
outstanding with respect to each type of
bonds will not exceed $45,000,000,
$39,000,000, and $5,000,000, respectively.

The declaration and any amendments
thereto are available for public
inspection through the Commission's
Office of Public Reference. Interested
persons wishing to comment or request
a hearing should submit their views in
writing by October 26,1981, to the
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549,
and serve a copy on the declarant at the
address specified above. Proof of
service (by affidavit or, in case of an
attorney at law, by certificate) should be
filed with the request. Any request for a
hearing shall identify specifically the
issues of fact or law that are disputed. A
person who so requests will be notified
of any hearing, if ordered, and will
receive a copy of any notice or order
issued in this matter. After said datethe
declaration, as filed or as it may be
amended, may be permitted to become
effective.

For the Commssion, by the Division of
CorporateRegulation,.pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doec. 81-28825 Filed 9-4-81; 8:45 am]
BILLNG CODE 8010-01-M

[Release No. 11959; 812-4866]

Royal Bank of Canada; Application
Exempting Applicant From All
Provisions of the Act

Notice is hereby given that the Royal
Bank of Canada c/o Lawrence J. Hohlt,
Esq., Sage Gray Todd & Sims, Two
World Trade Center, New York. New
York 10048 ("Applicant") filed an
application on April 27,1981, and an
amendgient thereto on August 26,1981,
for an order of the Commission pursuant
to Section 6(c) of the Investment
Company Act of 1940 ("Act") exempting

Applicant from all provisions of the Act,
All interested persons are referred to the
application on file with the Commission
for a statement of the representations
contained therein, which are
summarized below.

The application states that Applicant
is Canada's largest bank and one of the
largest banks in the world. Applicant
states that at the close of its fiscal year
ended October 31, 1980, it had $53.4
billion in assets, $41.4 billion in total
loans and total deposits of $46.2 billion.
According to the application, income
from loans accounted for approximately
87% of Applicant's total revenue and
interest paid on deposits represented
80% of its total expenses. Applicant
states that it provides a full range of
personal and corporate banking services
in Canada, including checking, savings
and term deposit accounts, consumer
loans pind credit card programs,
mortgage lending, and business and
commercial loan facilities. The
application states that Applicant is also
engaged in international banking and
currently provides extensive corporate
and retail banking sesyices to
international companies and Individuals
around the world.

Applicant represents that it is a
Canadian chartered bank organized
under the provisions of the Bank Act of
Canada. which governs in detail
Applicant's organization, powers and
activities. The application states that the
Bank Act of Canada provides for the
appointment of an Inspector General of
Banks who is charged with examining
the affairs of each chartered bank to
determine whether the bank is In sound
financial conditioi and in order to
protect the interests of bank creditors,
depositors and shareholders. Applicant
states that an, examination of the affairs
of each chartered bank Is conducted
annually by two auditors acting jointly
who are members of different chartered
accounting firms and are appointed by
the bank's shareholders. According to
the application, chartered banks are
limited in the types of loans they may
make and the types of assets In which
they may invest in order to ensure
satisfactory liquidity and the protection
of creditors, depositors and
shareholders. In addition, Applicant
states that in it Is registered as a bank
holding company under the Bank
Holding Company Act of 1950, which
subjects itto regulation by the Board of
Governors of the Federal Reserve
System and requires It to file annual
reports respecting its operations.

According tomthe application,
Applicant proposes to issue and sell
prime quality commercial paper notes in
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minimum denominations of $100,000 in
the United States. Applicant represents
that notes will be sold through one or
more major registered securities dealers
to the types of institutional and other
sophisticated investors who normally
purchase commercial paper and will not
be advertised or otherwise offered to the
general public. Applicant presently
anticipates that during the first year in
which notes are sold the aggregate
amount of notes outstanding at any one
time is unlikely to exceed $500 million.
The application states that the notes
will be direct liabilities of Applicant and
will rank paripassu among themselves
and equally with all other unsecured,
unsubordinated indebtedness of
Applicant, including deposit liabilities
other than deposits of the government of
Canada and of the Canadian provinces,
which have a superior position. The
notes will rank prior to any
subordinated indebtedness of Applicant
and to the rights of shareholders.
Applicant plans to sell the notes without
registration under the Securities Act of
1933 (the "1933 Act"), in reliance on the
written opinion of its legal counsel in the
United States to the effect that the notes
will qualify for the exemption from the
registration requirements of the 1933 Act
provided by section 3(a)(3) thereof.
Applicant states that it will not offer or
sell any of its notes until it has received
such opinion letter. Applicant does not
request Commission review-or approval
of such opinion letter and the
Commission expresses no opinion as to-
the availability of any such exemption.
Applicant further represents that the
notes and any future issue of
Applicant's securities (assuming such
securities are eligible to receive a rating
of the type discussed below) in the
United States will have received, prior
to issuance, one of the three highest
investment grade ratings from at least
one of the nationally recognized
statistical rating organizations and
Applicant's United States counsel will
have been notified in writing by
Applicant of the receipt of such rating.
No such rating will be obtained,
however, if, in the opfnion of Applicant's
legal counsel in the United States, an
exemption from registration is available
under Section 4(2] of the 1933 Act (after
due consideration of the doctrine of
"integration").

Applican undertakes to ensure that
each dealer in the United States through
which it sells the notes -will provide to
each offeree, prior to sale, a
memorandum which describes
Applicant's business and contains a
balance sheet and income statement for
the most recent fiscal year which is

audited m accordance with Canadian
accounting principles applicable to
chartered banks, and, as publicly
-available, an unaudited copy of
Applicant's financial statements for the
most recent fiscal quarter. Applicant
states that the memorandum and
financial statements will describe any
material differences between Canadian
accounting principles applicable to
chartered banks and United States
generally accepted accounting principles
applicable to commerical banks, will be
at least as comprehensive as those
customarily used in commercial paper
offerings by bank holding companies In
the United States, and will be updated
periodically to reflect material changes
in Applicant's financial status.

Applicant further represents that any
future offering of debt securities by
Applicant in the United States will be
made only pursuant to a registration
statement under the 1933 Act or
pursuant to an applicable exemption
from registration under such Act and
any such offering will be made on the
basis of a disclosure document
appropriate and customary for such
registration or exemption and in any
event as comprehensive as those used In
offerings of similar debt securities in the
United States by United States Issuers.
Applicant undertakes to ensure that
such a disclosure document will be
provided to each offeree who has
indicated an interest in such securities
prior to any sale of such securities to
such offeree, except that in the case of
an offering made pursuant to a
registration statement under the 1933
Act such a disclosure document will be
provided to such persons and in such
manner as may be required by the 1933
Act and the pertinent rules and
regulations thereunder. Applicant
consents to having any order granting
the relief requested under Section 6(c)
expressly conditioned upon its
compliance with the foregoing
undertakings regarding disclosure
documents.

Applicant represents that It will
appoint an agent to. accept service of
process in any suit, action or proceeding
on the notes or with respect to the offer
or sale of the notes and any other debt
securities it may offer in the United
States in the future. Applicant further
represents that it will expressly submit
to the jurisdiction of any state or federal
court located in the city and county of
New York in any such suit, action or
proceeding. Applicant states that the
appointment of its agent to accept
service of process and the consent to
jurisdiction will be irrevocable until all
amounts due and to become due in

respect of the notes and any future debt
securities have been paid or set aside.

Section 3(a)(3) of the Act defines
Investment company to mean "any
issuer which Is engaged or proposes to
engage in the business of investing,
reinvestment, owning, holding, or
trading in securities, and own's or
proposes to acquire investment
securities having a value exceeding 40
per centum of the value of such issuer's
total assets (exclusive of Government
securities and cash items] on an -
unconsolidated basis." Applicant states
that there is uncertainty as to whether
ornot a commercial bank organized and
based outside the United States would
be considered an investment company
as defined under the Act.

Section 6[c) of the Act provides, in
pertinent part that the Commission, by
order upon application. may
conditionally or unconditionally exempt
any person, security or transaction, or
any class or classes of'persons,
securities, or transactions, from any
provision or provisions under the Act or
any rule or regulation thereunder, if and
to the extent that such exemption is
necessary or appropriate in the public
interest and consistent with the
protection of investors and the purposes
fairly intinded by the policy and
provisions of the Act.

Applicant requests an order pursuant
to Section 6(c) of the Act exempting it
from all provisions of the Act. Applicant
submits that it is not the type of
institution intended to be regulated by
the Act. Applicant also submits that
granting the application pursuant to
Section 6(c) of the Act would benefit
institutional and other sophnsticated
investors in the United States by making
Applicant's securities more readily
available to them. Applicant concludes
that granting an order of exemption
pursuant to Section 6(c) of the Act
would be appropriate in the public
interest and consistent with the
protection of investors and the purposes
fairly intended by the policy and
provisions of the Act.

Notice is further given That any
interested person may. not later than
October 20,1981, at 5:30 p.m., submit to
the Comussion in writing a request for
a hearing on the application
accompanied by a statement as to the
nature of his interest, the reason for
such request. and the issues, if any, of
fact or law proposed to be controverted.
or he nfay request that he be notified if
the Commission shall order a hearing
thereon. Any such communication
should be addressed. Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
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request shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certificate) shall be filed
contemporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the Act,
an order disposing of the application
will be issued as of course following
said date unless the Commission
thereafter orders a hearing upon request
or upon the Commission's own motion.
Persons who request a hearing, or
advice as to whether a hearing is
ordered, will receive any notices and
orders issued in ths matter, including
the date of the hearing (if ordered) and
any postponements thereof.

For the Commissi6n, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.
FR Doec. 81-28024 Filed 9-30-81; 8:45 am]

BILLING CODE 801G-01-M

[Release No. 11955; 811-3102]

Biotech Capital Corp.; Proposal To
Terminate Registration
September 24, 1981.

Notice is-hereby given that the
Commission proposes, pursuant to
Section 8(f) of the Investment Company
Act of 1940 C'Act"), to declare by order
on its own motion that Biotech Capital
Corporation ("Biotech"), 11 Hanover
Square, New York, New York 10005,
registered under the Act as a closed-
end, non-diversified, management
investment company, ceased to be an
investment company required to be
registered under the Act, effective as of
the date that Biotech elected to be
treated as business development
company.

Information contained in the files of
the Commission indicates that Biotech
was organized under the laws-of
Delaware on December 19, 1979, and
registered under the Act on October 20,
1980. On October 24, 1980, Biotech filed
a registration statement pursuant to the
Securities Act of 1933 and the 1940 Act.
This statement was declared effective
on January 22, 1981. On the same date,
Biotech filed a Notification of Election to
be treated as a business development -

company pursuant to Section54 of the
Act.

Section 6(f) of the Act provides in part
that any closed-end company which
elects to be treated as a business
development company pursuant to
Section 54 of the Act will be exempt

from registration pursuant to Section 8
of the Act.

Section 8(f) of the Act provides in part
that whenever the Commission on its
own motion finds that a registered
investment company has ceased to be
an investment company it shall so
declare by order.

Notice is further given that any
interested person may, not later than
October 19, 1981, at 5:30 p.m., submit to
the Commission in writing a request for
a hearing accompamed by a statement
ad-to the nature of his or her interest, the
reasons for such request and the issues,
if any, of fact or law proposed to be
controverted, or he or she may request
that he or she be notified if the
Commission-shall order a hearing
thereon. Any such communication
should be addressed: Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
request shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certificate] shall be filed
contemporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the Act,
an order will be issued as of course
following said date unless the
Commission thereafter orders a hearing
upon request or upon the Comnumssion's
own motion. Persons who request a
hearing; or advice as to whether a
heanng is ordered, will receive any
notices and orders issued in this matter,
including the date of the hearing (if
ordered] and any postponements
thereof.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.

[FR Doc. 81-28518 Filed 9-30-81; 8:45 am]

BILLING CODE 8010-01-A

Cincinnati Stock Exchange;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing
September 24, 1981.

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to Section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges in the following
stocks:

Mercantile Texas Corporation Common
Stock, $5 Par Value (File No. 7-6055)

Republic of Texas Corporation Common
Stock, $5 Par Value (File No. 7-6056)

These securities are listed and
registered on one or more other national
securities exchanges and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before October 10, 1981
written data, views and arguments
concerning the above-referenced
applications. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
Washington, D.C. 20549. Following this
opportunity for hearing, the Commission
will approve the applications if It finds,
based upon all the information available
to it, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent with the
maintenance of fair and orderly markets
and the protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegate
authority.
George A. Fitzshnmons,
Secretary.
[FR Dec. 81-28518 Filed 9-30-; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 11956; 811-3065, 811-30661

Fluid Power Pump Corp. and Fluid
Capital Corp.; Filing of Application for
an Order Declaring That Applicants
Have Ceased To Be Investment
Companies Required To Be Registered
Under the Act.
September 24, 1981.

Notice is hereby given that Fluid
Capital Corporation, a New Mexico
corporation, and Fluid Power Pump
Company, a Delaware corporation
("Applicants"), 200 Lomas Blvd. NW,
Suite 527, Albuquerque, New Mexico
87102, registered under the Investment
Company Act of 1940 ("Act") as closed-
end, non-diversified, management
investment companies, filed
applications oii October 0, 1980 for an
order of the Commission pursuant to
Section 8(f) of the Act declaring that
Applicants have ceased to be
investment companies required to be
registered under the Act as of the date
that each Applicant elected to be
treated as a business development
company. All interested persons are
referred to the applications on file with
the Commission for a statement of the
representations contained therein,
which are summarized below.

Applicants represent that they are
operated for the purpose of making
investments in securities described In
Section 55(a) (1] through (3) of the Act
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and make available significant
managerial assistance with respect to
the issuers of such securities. Applicants
also represent they are corporations
which have a class of equity securities
registered under Section 12 of the
Securities Exchange Act of 1934.
Applicants further represent that on
September 30,1980, their boards of
directors resolved that Applicants elect
to be-subject to the provisions of
Sections 55 through 65 of the Act.
Finally, on January 5,1981, Fluid Power
Pump Company filed with the
Commission a Notification of Election to
be treated as a business development
company pursuant to Section 54 of the
Act. Fluid Capital Corporation filed its
Election on March 13, 1981.

Section 6(f) of the Act provides in part
that any closed-end company which
elects to be treated as a business
development company pursuant to
Section 54 of the Act will be exempt
from registration pursuant to Section 8
of the Act.

Section 8(f) of the Act provides in part
that whenever the Commission upon
application finds that a registered
investment company has ceased to be
an investment company it shall so
declare by order.

.Notice is further given that any
interested person may, not later than
October 19,1981, at 5:30 p.m., submit to
the Commission in writing a request for
a hearing on the application
-accompanied by a statement as to the
nature of his or her interest, the reasons
for such request and the issues, if any, of
fact or law proposed to be controverted,
or he or she may request that he or she
be notified if the Commission shall order
a hearing thereon. Any such
communication should be addressed-
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549. A
copy of such request shall be served
personally or by mail upon Applicant at
the address stated above. Proof of such
service (by affidavit or, in the case of an
attorney-at-law, by certificate) shall be
filed contemporaneously with the
request. As provided by Rule 0-5 of the
rules and regulations promulgated under
the Act, an order disposing of the
application herein will be issued as of
course following said date unless the
Commission thereafter orders a hearing
upon request or upon the Commission's
own-motion. Persons who request a
hearing, or advice as to-whether a
hearing is ordered, will receive any
notices and orders issued in this matter,
including the date of the hearing (if

ordered) and any postponements
thereof.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 81-,8519 Filed 9-30-81; 845 am)

BILUNG CODE 8010-01-M

Midwest Stock Exchange, Inc.;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing

September 24,1981.
The above named national securities

exchange has filed applications with the
Securities and Exchange Commission
pursuant to Section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges m the following
stocks:
Chicago & North Western Transportation

Company: Class A Common, S.28 Par Value
(File No. 7-0057).

Flow General Incorporated: Common Stock.
S.10 Par Value (File No. 7-058).

Integrated Resources Incorporated: Common
Stock. S.10 Par Value (File No. 7-059).

Payless Cashways Incorporated: Common
Stock. S.50 Par Value (File No. 7-W60).

These securities are listed and
registered on one or more other national
securities exchanges and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before October 16.1981
written data, views and arguments
concerning the above-referenced
applications. Persons desiring to moke
written comments should file three
copies thereof with the Secretaryof the
Securities and Exchange Commission,
Washington, D.C. 20549. Following this
opportunity for hearing, the Commission
will approve the applications if it finds,
based upon all the information available
to it, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent with the
maintenance of fair and orderly markets
and the protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Dec. 81-2M517 Filed 9-30-l: 8:45 =1
BILUNG CODE 80O-o-M

SMALL BUSINESS ADMINISTRATION

[Application No. 09/09-03001

Hamco Capital Corp.; Application for a
License To Operate as a Small
Business Investment Company

Notice is hereby given that an
application has been filed with the
Small Business Administration pursuant
to § 107.102 of the regulations governing
small business investment companies
(CFR 107.102 (1981)) under the name of
Hamco Capital Corporation, 235
Montgomery Street, San Francisco,
California 94104, for a license ta operate
as a small business investment
company, under the provisions of the
Small Business Investment Act of 1958
as amended (the Act) (15 U.S.C. 661 et
seq.), and the Rules and Regulations
promulgated thereunder.

The proposed officers, directors and
stockholders are as follows:

Name and title
William R. Hambrecht. President, Director

[100 percent], 235 Montgomery Street. San
Francisco, CA 94104

Colleen E. Curry, Vice President, Secretary.
Director, 235 Montgomery Street. San
Francisco, CA 94104

Sara P. Hambrecht. Vice President. Director,
235 Montgomery Street. San Francisco. CA
94104

The Applicant, which is a California
Corporation, proposes to commencq
operations with private capital of
$600,000 and intends to purchase
convertible subordinated obligations or
other securities of small business
concerns located throughout the United
States.

Matters involved in SBA's
consideration of the application include
the general business reputations of the
owner and management, and-the
probability of successful operations of
the new company, in accordance with
the Act and Regulations.

Notice is further given than any
person may, on or before October 16,
1981, submit to SBA. in writing, relevant
comments on the proposed licensing of
this company. Any such
conunumcations should be addressed to:
Associate Adnmstrator for Investment,
1441 "L" Street, N.W., Washington. D.C.
20416.
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(Catalog of Federal Domestic Assistance
Program No. 59.011, Small business
Investment Companies)
Peter F. McNeish,
Acting Associate Administrator for
Investment

Dated: September 25, 1981.
iFR Doe. 81-28027 Filed 9-30-81; 8:45 ami

BILUNG CODE 8025-01-M

[Application No. 09/09-02901

San Marino Capital Corp.; Application
for a License To Operate as a Small
Business Investment Company

Notice is hereby given that an
application has been filed with the
Small Business Administration pursuant
to § 107.102 of the Regulations governiiig
small'business investment companies
(CFR 107.102 (1981)) under the name of
San Marino Capital Corporation, 57 Post
St., San Francisco, California 94104, for
a license to operate as a small business
investment company, under the
proisions of the Small Business
Investment Act of 1958 as amended (the
Act) (15.U.S.C. 661 et seq.), and the
Rules and Regulations promulgated
thereunder.

The proposed officers, directors and
stockholders are as follows:
Name and title
Bruce F. Glaspell, President. Director,

Treasurer [50 percent] 57 Post Street, Suite
813, San Francisco, CA 94104

Jane E. Barnett, Secretary, Director, 57 Post
Street, Suite 813, San Francisco, CA 94104

Lee H. Stein, Vice President, Director [50
percent] 57 Post Street. Suite 813, San
Francisco, CA 94104

The Applicant which is a California
Corporation, proposes to commence
operations with private capital of
$500,000 and intends to purchase
convertible subordinated obligations or
other securities of small business
concerns principally m the State of
California and other areas within the
United States.

.Matters involved in SBA's
consideration of the application include
the general busihess reputations of the
owner and management, and the
probability of successful operations of
the new company, in accordance with
the Act and regulations

Notice is further given than any
person may, not later than fifteen (15)
days from the date of publication of this
Notice, submit to SBA, in writing,
relevant comments on the proposed
licensing of this company. Any such
communications should be addressed to:
Associate Administrator for Investment;
1441 "L" Street, NW, Washington, D.C.
20410.

(Catalog of Federal Domestic Assistance
Program No. 59.01, Small Business
Investment Companies)
Peter F. McNeish,
Acting Associate Administrator for
lavestment;
Dated: September 24,1981.
[FR Doc. 81-28628 Filed 9-30-81: 8:45 am]
BILLING CODE.8025-01-M

[Declaration of Disaster Loan Area #20111

Texas; Declaration of Disaster Loan
Area

As a result of the President's major
disaster declaration, I find that Lavaca
County and adjacent counties within the
State of Texas constitute a disaster area
because of damage resulting from revere
storms and flooding beginning on or
about August 30,1981. Eligible persons,
firms and organizations may file
applications for loans for physical
damage until the close of business on
November 20, 1981, and for economic
injury until close of business on June 21,
1982, at: Small Business Admimstration,
District Office, 727 East Durango, Room
A513, Federal Building, San Antonio,
Texas 78206, or other locally announced
locations. Inforniation on recent
regulatory changes (Pub. L. 97-35;
approved August 13,1981) is available
at the above mentioned office(s).

Dated: September 28,1981.
Donald R. Templeman,
Acting Adidnistrator.
[FR Doc. 81-28628 Filed 9-30-81; &45 ami

BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard
[CGD81-073]

Port Access Routes Study-
AGENCY: U.S. Coast Guard, DOT.
ACTION: Notice of study results.

The purpose of this notice is to
publish results of the Port Access Route
study announced on April 16, 1979, in
the Federal Register (44 FR 22543) and
modified on January 31,1980 (45 FR
7026). Only the results for study areas 13
to 20 (including the Coast of South
Carolina, Georgia and the Florida
Peninsula) are published in this notice.
Results for the remaining Study Areas (1
to 12 and 21 to 32) will be published in
future Federal Registers.

Background
The Ports and Waterways Safety Act

(PWSA) (Pub. L. 95-474,92 Stat. 1473),
mandated that the Coast Guard

"undertake a study of the potential
traffic, density and the need for safe
access routes." The

Federal Register for April 16,1979 (44 FR
22543), announced the scope of the study
and included a description of each area
to be studied. Coast Guard district staff
officers were assigned responsibility for
executing the study, and it has been
conducted under the standards
contained in sections 4 and 5 of the
PWSA. As a result of the study,
appropriate ships' routing measures,
such as safety fairways and traffic
separation schemes, may be proposed.
Where the study indicates that no now
routing measures are to be designated In
an area, notice of such a conclusion is to
be published in the Federal Register.
However, areas for which results are
published may be studied again In the
future as changes in conditions may
warrant re-evaluation.
Summary

Based on the Port Access Route
Study, conducted in accordance with the
PWSA, the establishment of new vessel
traffic routing measures is considered
unnecessary at the present time for
Study Areas 13 to 20, which Include the
coast of South Carolina, Georgia and the
Florida Peninsula. The conclusion not to
designate routing measures in these
areas is based on contact with the
marine industry, state and federal
government agencies, and the general
public, as well as analysis of available
statistics and results of surveys
conducted specifically for the study.

Method
The study is an attempt to determine

the vessel traffic density in approaches
to ports and over the Outer Continental
Shelf (OCS) as well as to assess the
need for and feasibility of establishing
routing measures in approaches to US.
ports. This has required determining the
volume of traffic from merchant
shipping, recreational and fishing
vessels, military operations, and thd
extent of OCS exploitation. At the
outset of the study of Areas 13 to 20, two
premises were developed by the project
staff in the Seventh Coast Guard
District:

(1) As stated in the PWSA
(subsections 2(a)-and 4(c)(1)), vessel and
navigation safety and protection of the
marine environment are of national
importance; also, the right of navigation
shall be paramount over other uses,
while it is reconciled with other
reasonable uses as far as practicable, in
designated areas.
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- (2) In order to facilitate development
of objectively-based study conclusions.
a quantitative survey was desirable.

In accordance with the PWSA
recfuirement that the Coast Guard
consider the views of representatives of
the maritime community (subsection
5{b), a wide variety of interested parties
was contacted and invited to express
opinions relevant to the study. From the
157 parties contacted directly, 70
responses (4T5%) were received.

In order to obtain specific information
on vessel traffic density in a consistent*
format, several questionnaires were
developed. Various groups within the
marine community were contacted:
Marine industry; state and federal
agencies; port authorities; Department of
Defense organizations; Coast Guard
units and Seventh District staff
elements; and the general public through
news releases. Contacted parties were
requested tQ provide responses
concerning. current operations and make
projections for thenextl0 years (i.e.,.
thru 1990).

For one month from 15 January 1980,
Coast Guard Marine Safety Offices in
the Seventh Coast Guard District were
directed to request masters or mates of
all boarded vessels to complete a
questionnaire about navigation safety
along their routes: a chart on which they
were to depict their usual routes was
also included. 215 boardings were
performed among 1533 vessel arrivals.

In addition to the above sources-of
information, several previous studies
were reviewed. Two studies in
particular. Offshore Vessel Traffic
Management Study (1978)1 and
Deepwater Port Navigation: Hazards
andRfsk (1979)2 were especially
pertinent to study areas in the Seventh
District.

General Conclusions

From an evaluation of information
accumulated during the study in the
Seventh District, several projections
were made:

(1] Although the specific rate of
growth for the marine industry in the
next 10 years is uncertain, the apparent
trend is that activity in the marine
environment will continue to increase.

(2) Along with increased commercial
activity, Naval operations will increase
with definite expansions planned for the
bases at Mayport and King's Bay.

Offshore Vessel Traffic Management Study. U.S.
Department of Transportation. Research and
Special Programs Administration, Transportation
Systems Center. Cambridge, MA. August 1978.

2 Deepwater Ports Navgatiorn Hazards andrPsk.
Planning Research Corporation. Systems Service
Company, McLean, VA. February 1979.

(3) Outer Continental Shelf activity
will continue. Based upon findings from
current exploration in the Georgia
Embayment (east of Jacksonville), the
Georgia Embayment-Blake plateau
areas are not expected to develop at a
rapid rate. The eastern Gulf will be open
for lease bids in 1981. The outcome of
exploration in that region is uncertain,
but the Bureau of Land Management
(BLM) estimates 30 drilling platforms
may eventually be erected subsequent
to sales # 66 and # 3A.3 While not
necessary now, some vessel routing
measures may eventually be necessary
in this area.

In parts of these study areas, a natural
separation scheme exists as a result of
the Florida current. This current,
emanating from the Gulf of Mexico,
proceeds through the Straits of Florida
and northward along the east coast of
Florida, eventually flowing into the Gulf
Stream. While this current tends to keep
traffic separated, with southbound
trafficclose in to shore and northbound
further offshore, several crossing
situations do exist. Vessel traffic in
those areas, though, does not appear
sufficient to establish special routing
measures.

Very few respondents in the survey
indicated any difficulties with
navigation safety in the port
approaches. The majority of comments
made about congestion were in
reference to safety within the ports;
several commenters also addressed the
problem of operators who fail to adhere
to proper navigation procedures. For
example, several commenters noted that
in Miami harbor recreational boaters
often fail to follow the Rules of the
Road, while at the same time
commercial vessels will transit the ship
channel too swiftly. In situations such as
these. the establishment of new
procedures is ot questionable value
since some operators already disregard
established procedures. In many cases,
more vigorous enforcement of
established procedure may be more
beneficial than new requirements.
Specific Findings- Areas ® 13-20

Area 13. Includes Cape Romain Area.
Enclosed by the coast and a line

bearing 156° T from the coast at 78'32.0'
W longitude to 32*50.0' N latitude 78 ° W
longitude, thence a line bearing 270* T to
the coast.

Charleston, the principal port in this
area, is the site of military operations,
commercial shipping, and commercial

3Envroanmental Impact Assessmenr OCS Oil and
Gas proposed 1981 Sales A66 and 6a New Orleans
Outer ContinentalShelf Offlice. New Orleans. LA.
JIuy 1980.

fishing. The Naval presence, which
includes surface vessels and
submarines, will remain at its current
level and possibly increase over the
next 10 years. Commercial shippin. will
continue to grow, but not at a rapid rate.
There is no OCS exploration plahined
within area 13. Contacted parties did not
indicate any hazardous situations in the
port approaches to Charleston. No
routing designations are contemplated in
this area.

Area 14. Includes Charleston, South
Carolina. and Savannah. Georgia.

From the coast seaward to the 1800
meter curve, from 32° 50.0' N latitude to
31 30.0' N latitude.

Within area 14. Savannah is the major
port. Commercial and fishing interests
are the principal marn activities in this
port. There is a liquefied natural gas
(LNG] facility in Savannah. LNG
arrivals are closely monitored by
Marine Safety Office Savannah. No
navigational hazards have been noted in
the port approaches to Savannah and no
routinQ measures for LNG or other
vessels are deemed necessary. Some
OCS tracts in least #56. scheduled for
August 1981, are in area 14. At the
present time, no potentially-hazardous
situations have been identified.

Area 15. Includes Brunswick, Georgia,
and Jacksonville, Florida.

From the coast seaward to the 1800
meter curve, from 31 30.0' N latitude, to
30° 30.0' N latitude. A

This was established as an area with
high priority due the OCS exploration
occurring east of Jacksonville. This area
was opened for exploration with Bureau
of Land Management lease sale #43.

When this area was opened for
exploration, it was anticipated that it
would become a majorproduction area;
this anticipation has not been borne out.
Five sites have been drilled without
positive results. The last exploratory rig
left the South Atlantic in February 1980.
According to the BIM lease schedule,
new tracts will be open for leasing in
1981 and in 1984. At the present time.
though. a significant increase in the
number of drilling platforms is not
anticipated.

Jacksonville itself is a major
commercial porL Also, the Navy
maintains a large base at nearby
Mayport During the next 10 years the
Navy projects a 60% expansion in the
number of surface vessels homeported
at Mayport, increasing from
approximately 25 to 40 vessels. At
King's Bay, Georgia, approximately 25
miles to the north, the Navy is
expanding its submarine support
facility. The Navy has indicated this will

48377



48378FeeaReitrIVl46No19 ThrdOcoe1,18 Nois

be one of the largest facilitieson the
east coast,

Because ofthe variety and extent of
marine activities in area 15, item by item
analysis was given to responses to the
boarding (multiple choice)
questionnaires completed inJanfiary
1980. During that month, 65% of the
commercial arrivals in Jacksonville
carried either hazardous materials or
bulk petroleum/chemical products. In,
response to a question addressing those
factors which influenced masters in
choosing navigation routess, only two
out of 25 respondents (8%) stated that
traffic density affected route choices. In
response to a question concerned with
problems that impair navigation, only
one respondent (4%] stated that fixed
structures presented a problem. In spite
of the high afnount of activity within
area 15, traffic density does not appear
to be a problem. Routing schemes are
not necessary in this area at the present
time. It should be mentioned that due to
the Florida current, flowing north from
the Gulf of Nexico, a natural separation
scheme has developed off the Florida
east coast. Southbound vessels remain
close in to shore in order to avoid the
current; northbound traffic sails further
out to take full advantage of the current.

Area 16. Includes Cape Canaveral
Area.

From the coast seaward to the 1800
meter curve or the limit of Bahamian
jurisdiction, from 300 N latitude to 270 N
latitude.

Within this area, military operations
are the principal activities. The Naval
Ordnance Test Unit, a test facility for
submarine-based missile launches, is
located at Port Canaveral. The Air Force
and the National Aeronautics and Space
Administration (NASA) operate missile
and, space launch facilities at Cape
Canaveral. Most of area 16 serves as an
impact zone for recoverable stages and
jettisoned equipment from DOD and
NASA launches. (This impact zone
extends into area 15.) When NASA
commences launches with the Space
Shuttle program on a regular basis, the
impact zone for these launches will be
in area 16. The Air Force is tasked with
safety coordination for launches; this
includes broadcasting notices to
mariners to advise of impact areas
during a launch. This has been an
effective method without any reported
incidents involving shipping.
Commenters did not report any
hazardous problems within this area. No
routing measures are proposed for this
area.

Area 17.'Includes Port Everglades and
Miami, Florida. From the coast seaward
.to the limit of Bahamian jurisdiction,

from 27' N latitude to 25' 20.0' N
latitude.

Port Everglades, Palm Beach, and
Miami are the major ports in this area.
Vessel traffic is steady with a wide
variety of cargoes handled. Congestion
does occur, but only within the ports.
Respondents indicated that the port
approaches are hazard-free.

As stated above, the Florida current
provides a natural separation scheme
for vessels transiting this region. In a
previous Seventh District study (1976)
two crossing areas were identified
within area 17-one 13 miles south
southeast of Miami and the other 13
miles south southeast of West Palm
Beach..These crossing situations are
created by the confluence of traffic
southbound/northbound from the Straits
of Florida, and westbound from the
Bahamas. It has been estimated that
within areas 17 and 18, in excess of
32,000 recreational boat operations
occur on a daily basis. During a 30-day
period m January/February 1980, there
was an average of eight commercial
arrivals per day in Miami and six
arrivals per day in Port Everglades.
Assuming that these figures are
representative of daily averages, it can
be concluded that despite the vast
number of recreation operations and the
existence of two crossing junctions, the
commercial traffic is insufficient for
special routing procedures at the
junctions.

Area 18. Includes theFlorida Keys
and southwest Florida coast. From the
coast to the 1800 meter curve 6r the limit
of the Bahamian jurisdiction or the limit
of Cuban jurisdiction, from 25°20.0 ' N
latitude on the eastern side of Florida,
around the Florida Keys, to 27 ° N
latitude on the western side of Florida.

Area 18 includes the Straits of Florida.
Estimates of the number of vessels
transiting the Straits per day vary from
38 to 100 (District Study, 1976). Although
this is considered an environmentally
sensitive area, the volume of traffic does
not warrant routing measures.
Respondents in the present study
indicated the region can be navigated
without undue hazards. The Florida
current provides separation of traffic in
this area, with westbound'traffic sailing
close to the shore. A crossing situation
has been identified 14 miles south of Dry
Tortugas (1976 study); however,
considering the estimates of the number
of vessels transiting the Straits, this
crossing junction does not appear
hazardous.

In August 1979, BLM announced that
tracts within area 18 would be open for
bids on OCS leases. In July and October
1981, lease sales #66 and #A66 will
occur: The traicts open for bids lie

approximatelk 60 miles offshore west of
Fort Myers and extend approximately 50
miles in a north-south direction, BLM
estimates that 30 platforms may
eventually'be placed in the area of
leases 66 and A66. (It should be noted
that these leases will also cover parts of
the western Gulf so that all platforms
probably would not be located off the
Florida coast.) Some form of routing
may be necessary in the future,
dependent upon the outcome of
exploratory drilling. Although'it is
premature at this time to recommend
any particular form of routing, a fairway
system may by appropriate in the future.
There is currently a safety fairway
extending southwesterly from Charlotte
Harbor (33 CFR 209.135). The proposed
OCS tracts do not lie in the path of the
fairway. The Corps of Engineers
regulations in:33 CFR 209.135 which
establish this fairWay are unaffected by
this report and the regulations remain In
full effect. There will be a separate but
related ongoing action directed toward
the repromulgation of these regulations
by the Coast Guard.

Area 18a. Includes Puerto Rico and
U.S. Virgin Islands. Enclosed by a lind
drawn from 21°00'N latitude, 67°00'W
longitudinal to 15030'N latitude, 680 30'W
longitude to 17045 ' N latitude, 04'0$' W
longitude; thence northwesterly along
the international boundary between the
U.S. and the United Kingdom to 18°27' N
latitude, 64"53'W longitude, thence
along a line drawn to 21°00 ' N latitude,
65°50 ' W longitude; thence continuing to
the origin (2100' N, 67°0 0' W).

This area Includes Puerto Rico and
was added to the study in January 1980
(45 FR 7026). The study did not identify
any congestion or navigation problems
in the region. No mineral exploration Is
projected for the next 10 years. In a
previous Coast Guard study, Guayanilla
Bay, Puerto Rico, was identified as a
high risk area for vessel groundings. In a
five-year period (FY72-FY77), 29% (10
out of 55] groundihgs in that study's data
base occurred in Guayanilla Bay. The
Seventh District subsequently (1979)
completed a study on this Bay; as a
result, several changes to the ranges
within the Bay were made in order to
facilitate navigation. In the present
study, no hazards in the port approaches
were noted. Also, in the past year,
vessel traffic into Guayanilla Bay has
fallen from a 1977 average of 10 petro-
chemical carriers per day to the present'
level of about three petro-chemical
carriers per day. Sources contacted
during this study do not see an increase
in this level of shipping In the
foreseeable future.
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Area 19. Includes the entrance to
Tampa Bay. From the coast to a line
bearing 019' T passing through the point
270 N latitude, 85' W longitude, from 27'
N latitude to 28' N latitude.

According to the new BLM lease
schedule, area 19 will be part of OCS
lease areas #66 and #A66. A small
numberof tracts for OCS exploration
will be open for bids in 1981. The
number of tracts available are so few
ihat navigational problems are not
expected. A safety fairway now extends
from Tampa Bay (33 CFR 209.135), but
the BLM lease tracts do not lie in the
fairway. The Corps of Engineers
regulations in 33 CFR 209.135 which
establish this fairway are unaffected by
this report and the regulations remain in
full effect.

Tampa is an active-port; however, no
respondents indicated any hazards for
navigation safety in the port
approaches. Although Tampa is the site
oftwo major marine casualties during
1980, no special routing procedures are
recommended under this study, as these
incidents were within the port, and not
in the port approaches. However, the
Coast-Guard is conducting a study into
the Navigation Safety aspects of Tampa
Bay, and this may result in new
-proposals.

Area 20. Includes the Cedar Keys
Area.

Enclosed by the coast and a line
bearing 199' T from the coast at 83*50.0'
W longitude to 28' N latitude; thence a
line bearing 090' T to the coast.

This-area encompasses no major
shipping or port activities. A small area
of OCS tracts will be available for
leasing in 1981 as part of sales #66 and
#A66. These tracts lie approximately 40
miles southwest of Crystal River. The
traffic density in this area does not
warrant routing measures.

Conclusion
1. Findings for study areas 13 to 20

indicate that the establishment of new
routing measures within the study areas
is unnecessary at the present time.

2. Traffic patterns and traffic density
in these-aieas will continue to be
monitored, and a reassessment of the
need for vessel routing measures will be
made when-relevant trends or
circumstances are detected.

3. Particular attention will be given to
activity in the-Straits of Florida from
Dry Tortugas east to the West Palm
Beach area; to the DOD/NASA missile
faunch impact zone; and to regions of
OCS development.
FOR FURTHER INFORMATION CONTACT:
Mr. Christopher Young, Office of Marine
Environment and Systems (GC-WWM-2),
Room 1608, U.S. Coast Guard

Headquarters, 2100 Second Street, S.W.,
Washington, D.C. 20593, (202) 42-4958
between 7:30 a.m. and 4:30 p.m. Monday
through Thursday, except holidays.

Dated: September 24,1981.
W. E. Caldwell,
Chief, Office of Marine Environment and
Systems.
IFR Doc. 81-20 Filed 9-30-81:8:45 =1]
SI,,NG CODE 4910-14-"

Federal Aviation Administration

Airports District Office, Detroit,
Michigan; Change of Address

Notice is hereby given that on or
about October 15, 198if, the Airports
District Office, Building 358, Detroit
Metropolitan Airport Detroit (Romulus),
Michigan 48242, will be relocated to 8800
Beck Road, East Willow Run Airport,
Belleville, Michigan 48111. Services to
the aviation public formerly provided by
this office will continue to be provided
at their new location.

Issuedin Des Plaines, Illinis. on Sept. 21,
1981.
F. Issac,
Chief Airports Division, Great Lakes Region.
[FR Doc. 81-344 Fled 9-30-81: 0:45 am)
1,,,NG CoDF 491043-M

Federal Railroad Administration

[FRA Waiver Petition Docket HS-1-15]

Central New York Railroad Co4
Petition for Exemption from the Hours
of Service Act

In accordance with 49 CFR 211.41 and
211.9, notice is hereby given that the
Central New York Railroad (CNYR) has
petitioned the Federal Railroad
Administration (FRA) for an exemption
from the Hours of Service Act (83 Stat.
464, Pub. L 91-169, 45 U.S.C. 64(e)). That
petition request that the CNYR be
granted authority to permit certain
employees to continuously remain on
duty for m excess of twelve hours.

The Hours of Service Act currently
makes it unlawful for a railroad to
require or permit specified employees to
continuously on duty for a period in
excess of twelve hours. However, the
Hours of Service Act contains a
provisions that permits a railroad, which
employs no more than fifteen employees
who are subject to the statute, to seek
an exemption from this twelve hour
limitation.

The CNYR seeks this exemption so
that it can permit certain employees to
iemam continuously on duty for periods
not to exceed sixteen hours. The
petitioner indicates that granting this

exemption is in the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption.

Interested persons are invited to
participate in this proceeding by
submitting written views or comments.
FRA has not scheduled an opportunity
for a oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS-81-15, and must be
submitted in triplicate'to the Docket
Clerk, Office of Chief Counsel, Federal
RailroadAdmimstration, Nassif
Building, 400 Seventh Street, SW,
Washington, D.C. 20590.
Communications received before
October 30,1981, will be considered by
the FRA before final action is taken.
Comments received after the date will
be considered as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during
regular business hours in Room 8211,
Nassif Building, 400 Seventh Street. -
S.W., Washington, D.C. 20590.
(Scc. 5 of the Hours of Service Act of 1969 (45
U.S.C. 64a], 1A9(d] of the regulations of the
Office of the Secretary, 49 CFR IA9(d).]

Issued in. Washington, D.C. on September
24,1981.
Joseph IV. Walsh,
Chairman, RailroadSafetylBoard.
" Dc. M-Zilia Filed 9-ft8:45 anl
BILLING CODE 4910-06-

IFRA Waiver Petition Docket HS-81-13]

Cooperstown and Charlotte Valley
Railroad Co.; Petition for Exemption
from the Hours of Service Act

In accordance with 49 CFR 211.41 and
211.9. notice is hereby given that the
Cooperstown and Charlotte Valley
Railroad (C & CV) has petitioned the
Federal Railroad Administration (FRA)
for an exemption from the Hours of -
Service Act (83 Stat. 464, Pub. L 91-169,
45 U.S.C. 64a(e)). That petition requests
that the C & CV be granted authority to
permit certain employees to
continuously remain on duty for in
excess of twelve hours.

The Hours of Service Act currently
makes it unlawful for a railroad to
reqire or permit specified employees to
continuously remain on duty for a
period in excess of twelve hours.
However, the Hours of Service Act
contains a provision that permits a
railroad, which employs no more than
fifteen employees who are subject to the
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statute, to seek an exemption from this
twelve hour limitation.

The C & CV seeks this exemption so
that it can permit certain employees to
remain continuously on duty for periods
not toexceed sixteen hours. The
petitioner indicates that granting this
exemption is in the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption.

Interested persons are invited to
participate in this proceeding by
submitting writtetirviews or comments.
FRA has not scheduled an opportunity
for oral comment since the -facts do not
appear to warrant it. Commumcations
concerning this proceeding should
identify the Docket Number, Docket
Number HS-81-13, and must be-
submitted in triplicate to-the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, Nassif
Building, 400 Seventh Street. SW.,
Washington, D.C. 20590.
Communications received before
October 30,1981, will be considered by
the FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during
regular business hours in Room 8211,
Nassif Building, 400 Seventh Street, SW,
Washington, D.C. 20590.
(Sec. 5 of the Hours of Service Act of 1969 (45
U.S.C. 64a), 1.49(d) of the regulations of the
Office of the Secretary, 49 CFR 1.49(d)).

Issued in Washington, D.C. on September
24, 1981.
Joseph W. Walsh,
Charman, Railroad SafetyBoard.
[FR Doc. 81-2818 Filed 9-30-t. 8.45 am]
BILLING CODE 4910-06-M

[FRA Waiver Petition Docket HS-81-14]

Fonda, Johnstoron & Gloversville
Railroad Co.; Petition for Exemption
From the Hours of Service Act

In accordance with 49,CFR 211.41 and
211.9, notice is hereby given that Fonda,
Johnstoron & Gloversville Railroad
{FJ&G) has petitioned the Federal
Railroad Adminimstration (FRA) for an
exemption from the Hours of Service
Act (83 Stat. 464, Pub. L 91-169, 45
U.S.C. 64a(e)). That petition requests
that the FJ&G be granted authority to
permit ceitain employees to
continuously remain on duty for in
excess of twelve !hours.

The Hours of Service Act currently
makes it unlawful for a railroad to
require or permit specified employees to
continuously remain on duty for a
period in excess of twelve hours.
However, the Hours of Service Act
contains a provision that permits a
railroad, which employs no more than
fifteen employees who are subject to the
statute, to seek an exemption from this
twelve hour limitation.

The FJ&G seeks this exemption so that
it can permit certain employees to
remain continuously on duty for periods
not to exceed sixteen hours. The
petitionerindicates that granting this
exemption is in the public interest and
will not adversely affect safety.
Additibnally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption.

Interested persons are invited'to
participate in this proceeding by
submitting written views of comments.
FRA has not scheduled an opportunity
for oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS-81-14, and must be
submitted in triplicate to the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, Nassif
Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
Commuications received before
October 30, 1981, will be considered by
the FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
comments received will be available for
exanunation both before and after the
closing date for comments, during
regular business hours in Room 8211,
Nassif Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
(Sec. 5 of the Hours of Service Act of 1969 (45
U.S.C.,64a), .49(d) of the regulations of the
Office of the Secretary, 49 CFR 1.49(d)]

Issued in Washington, D.C. on September
24, 1981.
Joseph W. Walsh,
Chairman, RaifroadSafetyBoarLd
[FR Doc 81-ZM87 Filed 9-30-fi 8:45 ami

BILUNG CODE 4910-06-M,

[FRA WaiverPetition Docket HS-81-16]

Lackawaxen and Stourbrldge Railroad
Co.; Petition for Exemption From the
Hours of Service Act

In accordance with 49 CFR 211.41 and
21,1.9, notice is hereby given that the
Lackawaxen and Stourbridge (L&S) has
petitioned the Federal Railroad

Admimstration (FRA) for an exemption
from the Hours of Service Act (83 Stat.
464, Pub. L. 91-169, 45 U.S.C. 64a(o)).
That petition requests that the L&S bd
granted authority to permit certain
employees to continuously remain on
duty for in excess of twelve hours.

The Hours of Service Act currently
makes it unlawful for a railroad to
require or permit specified employees to
continuously remain on duty for a
period in excess of twelve hours,
However, the Hours of Service Adt
contains a provision that permits a
railroad, which employs no more than
fifteen employees who are subject to the
statute, to seek an exemption from this
twelve hour limitation.

The L&S seeks this exemption so that
it can permit certain employees to
remain continuously on duty for periods
not to exceed sixteen hours. The
petitioner indicates that granting this
exemption sin the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption,

Interested persons are Invited to
participate in this proceeding by
submitting written views or comments.
FRA has not scheduled an opportunity
for oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS-8i1-1O, and must be
submitted in triplicate to the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, Nassif
Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
Communications received before
October 30,1981, will be considered by
the FRA before final action is taken,
Comments received after that date will
be considered as far as practicable. All
comments recieved will be available for
examination both before and after the
closing date for comments, during
regular business hours In Room 8211,
Nassif Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
(Sec. 5 of the Hours of Service Act of 1909 (45
U.S.C. 64a), 1.49(d) of the regulations of the
Office of the Secretary, 49 CFR 1.49(dj.

Issued in Washington. D.C. on September
-24. 1981.

Joseph W. Walsh,
Chairman, Railroad Safety Board.

[M fm BI-i Filed 0-30-8. Ms eni
BILLING CODE 4910-06-M
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[FRA Waiver Petition Docket HS-81-17]

New York, Susquehana and Western
Railroad Co.; Petition for Exemption
from the Hours of Service Act

In. accordance with 49 CFR 211.41 and
211.9, notice is hereby given that the
New York, Susquehana and Western
Railroad,(NYSW) has petitioned the,
Federal Railroad Administration (FRA)
for an-exemption from theHours of
Service Act (83 Stat. 464, Pub. L. 91-169,
45 U.S.C. 64a(e)) That petition requests
that the NYSW be granted authority to
permit certain employees to
continuously remain on duty for m
excess of twelve hours.

The Hours of Service Act currently
'makes it'unlawful for a railroad to
require or permit specified employees to
continuously remain on duty for a
period m excess of twelve hours.
However, the Hours of Service Act
contains a provision that permits a
railroad, whidh employs no more than
fifteen employees who are subject to the
statute, to seek an exemption from this
twelve hour limitation.

The NYSW seeks this exemption so
that it can permit certain employees to
remain continuously on duty for periods
not to exceed sixteen hours. The
petitioner indicates that granting this
exemptionis in the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption.

Interested persons are invited to
participate m this proceeding by
submitting written views or comments.
FRA has not scheduled an opportunity
for oral comment sihce the facts do not
,appear to warrant it. Communications
concerning tbis proceeding should
identify the Docket Number, Docket
Number HS-81-17, and must be
submitted m triplicate to the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, Nassif
Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
Commumcations received before
October 30, 1981, will be considered by
the FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during
regular business hours in Room 8211,
Nassif Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.

(Sec. 5 of the-Hours of Service Act of 1969 (45
U.S.C.64a), 1.49(d) of the regulations of the
Office of the'Secretary, 49 CFR 1.49(d).

Issued in Washington, D.C. on September
24,1981.
Joseph W. Walsh,
Chairman. Roilroad Safety Board.
jFR Doc. 81-8100 - Fled 9-30-81: 8. am
BILING CODE 4910-06-M

[FRA Waiver Petition Docket HS-81-12]

Wolfeboro Railroad Co.; Petition for
Exemption from the Hours of Service
Act

In accordance with 49 CFR 211.41 and
§ 211.9, notice is hereby given that the
Wolfeboro Railroad Company
(Wolfeboro] has petitioned the Federal
Railroad Adminstration (FRA) for an
exemption from the Hours of Service
Act (83 Stat. 464, Pub. L 91-169,45
U.S.C. 64a(e)). That petition requests
that the Wolfeboro be granted authority
to permit certain employees to
continuously remain on duty for in
excess of twelve hours.

The Hours of Service Act currently
makes it unlawful for a railroad to
require or permit specified employees to
continuously remain on duty for a
period In excess of twelve hours.
However, the Hours of Service Act
contains a provision that permits a
railroad, which employs no more than
fifteen employees who are subject to the
statute, to seek an exemption from thli
twelve hour limitation.

The Wolfeboro seeks this exemption
so that it can permit certain employees
to remain continuously on duty for
periods not to exceed sixteen hours. The
petitioner indicates that granting tis
exemption is in the public interest and
will not adversely affect safety.
Additionally, the petitioner asserts that
it employs no more than fifteen
employees and has demonstrated good
cause for granting this exemption.

Interested persons are invited to
participate in this proceeding by
submitting written views of comments.
FRA has not scheduled an opportunity
for oral comment since the facts do not
appear to warrant it. Communications
concerning this proceeding should
identify the Docket Number, Docket
Number HS-81-12, and must be
submitted in triplicate to the Docket
Clerk, Office of Chief Counsel, Federal
Railroad Administration, Nassif
Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
Communications received before
October 30,1981, will be considered by
the FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during

regular business hours in Room 8211,
Nassif Building, 400 Seventh Street, SW.,
Washington, D.C. 20590.
(Sec. 5 of the Hours of Service Act of 1969 (45
U.S.C. 64a). 1.49(d) of the regulations of the
Office of the Secretary, 49 CFR 1.49[d.]

Issued In Washington. D.C. on September
24.1981.
Joseph IV. Walsh,
Chairman. Railroad Safety Board.
IFR Doc. M-=Ca Fil-d -3."- 8&43 aml
BiLLING CODE 4910-064

National Highway Traffic Safety

Administration

[Docket No. IP81-4; Notice 21

Suzuki Motor Co., Ltd.; Grant of
Petition for Determination of
Inconsequential Noncompliance

This notice grants the petition by
Suzuki Motor Co., Ltd. of Santa Fe
Springs, California. to be exempted from
the notification and remedy
requirements of the National Traffic and
Motor Vehicle Safety Act (15 U.S.C. 1381
et seq.) for an apparent noncompliance
with 49 CFR Part 567 (a safety-related
defect) and 49 CFR 571.120, Motor
Vehicle Safety Standard No. 120, Tire
Selection andRims for Vehucles Other
Than Passenger Cars. The basis of the
petition is that the noncompliance and
defect are inconsequential as they relate
to-motor velcle safety.

Notice of the petition was published
on February 19, 1981, and an opportunity
afforded for comment (46 FR 13060].

The petition involves both a safety-
related defect and a noncompliance
with a Federal Motor Vehicle Safety
Standard. The defect exists from failure
to meet the certification regulations, 49
CFR Part 567. Section 567.4(,) (3) and (4)
requires that the maximum load rating
marked on the rear tire of a motorcycle
be not less than the Rear Gross Axle
Weight Rating ("RGAWR") of the
machine.

From January through September 1980
Suzuki produced 6,675 1980 model and
1,500 1981 model GS1000 G model
motorcycles with incorrectly marked
certification labels. The RGAWR
marked on the motorcycles is 668
pounds. The correct value is 640 pounds,
28 pounds less. The GVWR marked on,
the motorcycles is 1112 pounds. The
correct value is 1084 pounds, 28 pounds
less. The maximum load rating marked
on the 4.50 V17-4PR rear tire is 640
pounds at 40 psi cold. The tire, however,
is rated at 670 pounds up to 130 mph
regardless of the 640 pounds marked on
the sidewall. With respect to future
production, Suzuki could have resolved

I III J
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the noncompliances either by marking
future tires with a 670 pound maximum
load rating, or by marking future
certification labels with a 640 pound
RGAWR (1084 pounds GVWR). It has
decided to change future certification
labels.

The company argued that the
noncompliances were inconsequential
because the tire will'not be overloaded
even if the operator puts 668 pounds on
it; and that its customers to date are not
confused by the incorrect information. In
addition, there should be no safety
pr6blem with replacement tires; the
maximum load rating of the tire meets or
exceeds RGAWR and all are rated up to
130 mph, identical to the tires in
question.

No comments were received on the
petition.

The actual rating of the tire is 670
pounds at 130 mph. Since the motorcycle
is designed not be exceed this speed, the
actual load capacity of the tire exceeds
the erroneous RGAWR marked on the
motorcycles (668 pounds) by a 2-pound
margin. Thus no safety hazard has been
created by Suzuki's error. Accordingly,
petitioner has met its burden of
persuasion and it is hereby determined
that the noncompliances herein
described are inconsequential as they
relate to motor vehicle safety, and the
petition by Suzuki Motor Co., Ltd. is
here granted.
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15
U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 49"CFR 501.8)

Issuea on September 22,1981.
Michael M. Finkelstein,
Associate Administrator forRulemaking.
[FR Doe. 81-28191 Filed 9-30-81: &45 am]
BILNG CODE 4910-59-M

[Docket No. EX81-2; Notice 21

Vintage Reproductions, Inc., Petition
for Temporary Exemption From
Federal Motor Vehicle Safety
Standards

This notice grants the petition by
Vintage Reproductions, Inc. of Fort
Lauderdale, Florida, for temporary
exemption for its 1900 Series Horseless
Carriages from certain safety standards
on grounds of substantial economic
hardship.

Notice of receipt of the petition was
published on March 23,1981, and an
opportunity afforded for comment (46 FR
18138).

The company produces replicas of
turn-of-the-century vehicles. It appears
to manufacture about 100 such each
year. Petitioner's 1900 series Horseless
Carriages have received NHTSA.

exemptions twice previously (EX74-6,
EX78-1). While its latest exemptions,
which expired March 1, 1981, wete in
effect, it states that it has achieved
,conformance with Safety Standards
Nos. 101, 102, 105, 106, 109, 110, 124, 207,
210,-2L2.and 301. The company now
requests exemption from the following
standards for the reasons indicated:

Standard No. 103, Windshield
Defrosting/Defogging Systems.

Standard No. 104, Windshield Wiping
and Washing Systems.

The vehicles are open, and not likely
to be used in-adverse weather. An
electric wiping system is nonetheless
supplied.

Standard No. 114, Theft Protection.
Standard No. 115, Vehicle

Identification Number.
Due to its umque configuration, this

vehicle would be readily identifiable if
stolen. It hag a VIN attached to the dash
and number stamped into the frame.

Standard No. 201, Occupant
Protection in Interior Impact.

Standard No. 203, Impact Protection
for the Driver From the Steering Control-
System.

Standard No. 204, Steering Control
Rearward Displacement

The steering column is mounted
vertically from the floor rather than
having "the conventional wheel which is
aimed directly at driver's chest."

Standard No. 202, Head Restraints.
The vehicle's maximum speed of 35

m.p.h. and use "for non-conventional
purposes (parades, sales/marketing)"
make it unlikely to be involved m
accidents. Further, head restraints
"would absolutely destroy the
reproduction value."

Standard No. 208,, Occupant Crash
Protection.

Petitioner's basis for its request is
unclear;, however, under its previous
exemption it was required to provide a
Type 1 seat belt assembly at each
designated seating position, though
relieved of compliance with the
remainder of the standard.

Standard No. 302, Flammability of
Interior Materials.

The vehicle is open and occupants
can easily jump free of it in the event of
an accident.

A 3-year exemption is requested from
each of the above standards.

In support of its petition the company
argued that it is not likely that its replica
vehicles will present a significant
hazard to traffic safety. It believes the
overall concept is such that the vehicles'
appeal primarily is for occasional,
limited use (e.g., auto shows, resort use)
rather than extensive daily use on the
public roads. The company has over 25
full-time employees. In a recent 6-year

period (May 1, 1974-April 30, 1980) It
had a cumulative net loss of about
$80,000. Therefore, compliance with any
of the standards for which It requests
exemption would cause it substantial
economic hardship.

One comment was received on the
petition, which opposed it, principally
on the basis that petitioner was not
sufficiently convincing in its arguments.

The agency notes with approval
petitioner's representation that It now
complies with 11 standards from which
it was previously exempted. Also noted
is that compliance was met during a
time of economic loss for the petitioner.
The ten that are the subject of the
petition are those that appear to afford a
continuing problem to a vehicle
replicating a design 80 years old. Even If
the petitioner was not confronted with
the design and marketing constraints
implicit m producing a replica, It would
be subject to the substantial
developmental production and test costs
involved in achieving and demonstrating
compliance. NHTSA's past grants of
temporary exemption from these
standards have not contributed to or
resulted in, so far as is known, any
accidents or injuries involving those
vehicles, and supports petitioner's
arguments that these machines are for
limited use and do not present a
significant threat to traffic safety. The
Administrator has determined and now
finds that munmediate compliance with
the standards discussed herein would
cause the petitioner substantial
economic hardship, and that an
exemption is in the public interest and
consistent with the objectives of the
National Traffic and Motor Vehicle
Safety Act, with one exception: the
manufacturer has not shown that
providing lap belts would create a
hardship, and it thus is not exempted
from that requirement of Standard No.
208.

For the reasons expressed above,
Vintage Reproductions, Inc. i hereby
granted NHTSA Exemption No. 01-2,
expiring July 1, 1984, from the following
Federal motor vehicle safety standards:
103, 104, 111, 115, 201, 202, 203, 204, 200
(excel)t for that portion of § 4.1.2.3.2 that
requires a Type I seat belt assembly at
each designated seating position), and
302.
(Sec. 3. Pub. L 92-548, 86 Stat. 1159 (15 U.S.C.
1410); delegation of authority at 49 CFR 1.50)

Issued on September 23, 1981.
Raymond A. Peck, Jr.,
Administrator.
JFR Doe. 81-ZB4z Filed 9-30-M1 &46 aml
BILUNG CODE 4910-59-M
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[Docket No. IP81-7; Notice 2]

Firestone Tire & Rubber Co.; Grant of
Petition for Determination of
Inconsequential Noncompliance

This notice grants the petition by the
Firestone Tire & Rubber Co. of Akron,
Ohio, to be exempted from the
notification and remedy requirements of
the National Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1381 et seq.) for a
noncompliance with 49 CFR 571.109,
Motor Vehicle Safety Standard No. 109,
New Pneumatic Tires-Passenger Cars.
The basis of the petition was that the
noncompliance is inconsequential as it
relates to motor vehicle safety.

Notice of the petition was published
on March 12, 1981, and an opportunity
afforded forcomment (46 FR 18493).

Paragraphs S4.3 (b) and (c) of
Standard No. 109 require that the
sidewalls of each passenger car tire be
labelled with the maximum permissible
inflation pressure and maxinum load
rating. Firestone manufactured an
unnown number of P195/75R14 Deluxe
Champion Radial polyester fiberglass
tires incorrectly marked on the serial, or
blackwall side, as "MAX, LOAD 635 kg
(1400 lbs.) AT 240 kPa (35 P.S.I.) MAX.
LOAD." However, the white sidewall
side was correctly marked with the
words "MAX. LOAD 635 kg (1400 lbs.)
AT 240 kPa (35 P.S.IJ MAX. PRESS."
Firestone argued that the noncompliance
was inconsequential because the white
sidewall side is usually the side -
mounted outboard to the vehicle, the
letters P.S.. clearly refer to inflation
pressure precluding confusion, and the
sequencing of the words in the label
virtually eliminates the possibility of
misinterpreting the stamping.

No comments were received on the
-petition.

-The Nhtional Highway Traffic Safety
Admnmstration concurs with petitioner's
argument that the noncompliance herein
described-is not likely to cause
confusion-In the rare instance in which
a blackwall side nught be mounted
outwards, the P.S.I. marking after the

figure "35" would dearly indicate
pressure rather than load. Accordingly,
petitioner has met its burden of
persuasion and it is hereby found that
the noncompliance with Motor Vehicle
Safety Standard No. 109 herein
described is inconsequential as it relates
to motor vehicle safety.

The engineer and attorney primarily
responsible for this notice are Art Neill
and Taylor Vinson, respectively.
(See. 102, Pub. L 93-492,89 Stat. 1470 (15
U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 49 CFR 501.8)

Issued on September 24,1981.
Michael M. Finkelstein,
AssociateAdmjnjsUatorforRuemozng.
[FR Doc. 81-2=359 Filed 9-30-818:45 am]

BILLING CODE 4910-59-

Automotive Fuel Economy; Denial of
Petition
AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Denial of petition.

SUMMARY: This notice announces the
demal of a petition from the Center for
Auto Safety. That petition requested
that the agency continue rulemaking on
post-1985 average fuel economy
improvements for passenger
automobiles and light trucks. The
agency previously announced the
termination of that rulemaking. See 46
FR 22243, April 16,1981. The petitioner's
main argument for reconsidering this
decision is that the agency should not
rely on market forces alone to guarantee
improvements m fuel efficiency,
particularly m view of limited
improvements achieved prior to the
establishment of a fuel economy
standards program. However, the
current market situation is considerably
different from that of the early 1970's, m
light of major gasoline price increases
and threats to continued gasoline supply
occurring over the past 3 years. The
agency continues to find that, given the
strong consumer demand for fuel
efficient vehicles and the manufacturers'

product plans to achieve major fuel
economy improvements through 1985,
there is no need to pursue rulemaking at
this time. However, the agency will
continue to mdnitor the efforts of the
vehicle manufacturers to achieve fuel
economy improvements consistent with
national energy needs.
FOR FURTHER INFORMATION CONTACT.
Mr. Stanley Scheiner, Office of
Automotive Fuel Economy Standards
(NRM-22), National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(202-472-5906).
(See. 8. Pub. L 89-670. 80 StaL 931 (49 U.S.C.
1657); Sec. 301, Pub. L. 94-163,89 Stat. 901 (15
U.S.C. 2002]; delegations ofrauthority at 49
CFR 1.50 and 49 CFR 50t.8]

Issued on September 25. 1981.
Michael M. Finkelstein,
AssoczateAdmimsLrmorforRueman,'mg.
lFR Doc. 8-'Z'f ied 0-20-81: &45 am
BILLING CODE 4910.69-U

Research and Special Programs
Administration

Grants and Denials of Applications for
Exemptions
AGENCY: Materials Transportation
Bureau, DOT.
ACTION: Notice of grants and demals of
applications for exemptions.

SUMMARY: In accordance with the
procedures governing the application
for, and the processing of, exemptions
from the Department of Transportation's
Hazardous Materials Regulations (49
CFR Part 107, Subpart B), notice is
hereby given of the exemptions granted
in August 1981. The modes of
transportation nvolved are identified by
a number in the "Nature of Exemption
Thereof' portion of the table below as
follows: 1-Motor vehicle, 2-Rail
freight, 3-Cargo vessel, 4-Cargo-only
aircraft, 5-Passenger-carrying aircrafL
Application numbers prefixed by the
letters EE represent applications for
Emergency Exemptions.

Appies Exemption No. Appicant Reqatain(s) alffcted _hxo of exerptin f.ereet

Renewal and Paql to Evcmpt~cns

US. Department of Defense% Wasimng-
'Ion. DC.

NL McCullough/NM Industries, Incoiporat.
ed, Houston. TX.

U.S. Department of Defense. Wasin.-
ton, DC

Lit-O-Gen Amrican Ufe Support Corpo-
ration. Cambiidge. MD.

U.S. Departnent of Defense. Wasn-
ton. DC

49 CFR 173.5Z 177.3403(1)

49 CFR 173246. 172.101 Co.Trn-4.
1753.

49 CFR 172.101. 172.300, 173.87 -

49 CFI 173a02a)(1). 17"J.4(a)(1).
173,S(a)2). 17.353(a)t3). 175.3.
17827.

49 CFR 174.101(Q, 174.104(d).
174.112(a), 174.86, 177.834(1(I).

I

To auftoa eo f 0ynt of a Crlss A i . deep! e rn r cn-4O'
epecicaton 9cct-y des~gned drum and ccntairems (%fcde 1.)

To auttiu tw s of ron-DOT specitct iCrider for SN-pment of a
FWd axd!Rzer. (%1ode3 1.2Z.3. ar:4 4.)

To Wmi r. fto, ent of La-ce rocot erges n eecif.c cn'gun,-
tfns wtih conti cfas B and Class C ex caes. (%.fcdes i.and 2 )

To asuftio ft se of a ro-DOT sefinafrino cy-rrer for ship-
maet of Mnsw~abi Sases. non:*4minable gases. crass A pc~sns
Ca B poison and mbes te=eoL MWdes 1. 2. and 4.)

To auteftoze fhe prnent of certahn Cas A an:d Cass B eqrosies
in toeperatwa contrWc equpment. (%Wores 1. and 2.)

2709-X k

3569X-

:3600-X-

4459-X-

5022Z-X

DOT-E 2709.

DOT-E 3569.....-

DOT-E 36DO---.

DOT-E 4459.

DQT-E 5022-.---

48383
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Appatlon Exemption No. Applicant Regulation(s) affected / Nature of exemption thoreof

5179-X .......... DOT-ES 5179...... Umon Carbide Corporation. Tarrytown, 49 CFR 173.302, 173.304, 178.45-17 ...... To authorize use of cylinders not marked to DOT specification lor
NY. shipment of certain flammabte nd nonflammable comptosed

gases. (Modes 1 and 3.)
5248-X ........... DOT-E 5248 .......... Lawrence Livermore Laboratory, Liver- 49 CFR 173.389(g) 175.3. ... To authorize the shipment of a certain quantity of polonlum-210 In

more, CA. any DOT Specification approved outer Typo A packaging. (Modes
1,2. 4, and 5.)

5746-X....._.. DOT-E 5746.... U.S. Department of Defense, Washing- 49 CFR 172.101, 173.145, 173.268, To authorize shipment of contaminated missie components of
ton, DC. 175.3, 176.83(b). detanktng pumps containing a certain flammable liquid and a

corrosive tiqud packaged in wooden boxes or metal drums.
(Modes 1.2. 3 and 4.)

5777-X .......... DOT-E 5777..- U.S. Department of Defense, Washing. 49 CFR 172.101. 173.93(c) ...................... To authorize shipment of certain propelling chqfrgs with primer or
ton, DC. Igniter, or both; class B explosives packaged In specific cylindlicel

type metal containers. (Modes I and 2.)
6876-X ..... DOT-E 5876-....... FMC Corporation, Ptiladephika, PA......... 49 CFR 107 App B. 173.365, 178.241 ..... To .authorize several altemativo packaging methods to those pro,

scribed In the regulations for a Class 0 poslon, (Modes 1, 2 and
3.)

5945-X .......... DOT-E 5945.. Chemetron Corporation, Countryside, IL.. 49 CFR 173.315, 178.245 ............... To authorize the use of a small capacity DOT Specitication 61
portable tank for shipment of a nonflammable compressed gag.
(Mode 1.)

6232-X... DOT-E 632.-. U.S. Department of Defense, Washing- 49 CFR .172.101, 173.102, 173.103. To authorize shipment of a nontlammable gas, Class C exploslvq.
ton. DC. 173.176, 173.87, 175.3. and a flammable solid to be packed In the same outside package.

(Modes 1. 3 and 4.)
6267-X ........... DOT-S 6267.. Alden Leeds. Inc., South Kearny, NJ...... 49 CFR 17.217(a)....................... . To authorize the transportation of certain oxidizers In Non-DOT

specification double-faced fiberboard boxec, (Modes 1. 2 and 3.)
6530-P ........... DOT-E 6530.. MG Burdett Gas Products Company. 49 CFR 173.302(c)..____ ____ To become a party to Exemption 6530. (Modes I and 2.)

Conshohocken, PA.
6658-X ....... DOT-E 6658.... U.S. Department of Energy, Washington, 49 CFR 173.21(b), 173.64(a)....... To authorize use of a non-DOT specification specially designed steet

DC.. drum for.a certain Class A explosive. (Mode 1.)
6694-P..... DOT-E 6694.... Compagnie des Coltaines Reserors, 49 CFR 173.315 ....................... To become a party to Exemption 6694. (Modes 1. 2, ,dri 3.)

Pans France. I
6702-X ........ DOT-E 6702- Dow Chemical Company. Midland. M...... 49 CFR 173.242(a). 173.25. 173.286(c). To authorize use of glass or plastic bottles overpacked in a DOT

175.3. Specification 12A fiberboard box fof certain corrosive iuklds.
(Modes 1.2. 3 and 4.)

6755-X .......... DOT-S 6755.. Lincoln Welding Supply Company, Un- 49C 173315{a)(1)........................ To authorize shipment of liquid argon, nitrogen. and oxygen i non.
coln, NB. DOT specification cargo (anks. (Mode 1.)

6759-X....... DOT-E 6759-..... Austin Powder Company. Cleveland. OH.. 49 CFR 173.87.177.835(g)(2) .......... To authorize shipment of Class A-or B exposives In n IMS 22
container or compartment on the same vehlcle with non-mass
detonating blasting caps. (Mode 1.)

6759-X ..- DOT-E 6759..... Hercules, Incorporated, Wilmington, DE....- 49 CFR 173.87, 177.835(g)(2)............... To authorize shpment.of Class A or B explosives In en IME 22
container or compartment on the same vehiclo with non-mass
detonating blasting caps. (Mode 1.)

6810-X.... DOT-E 6810-. U.S. Department of the Interior. Amarillo, 49 CFR 173.302(a)( ... To authorize shipment of a nonliquefled, ionflammable compressed
TX. gas In seamless steel tanks(tubes) made In compliance with DOT

I 107A except they are not mounted on a ral car. (Mode 1.)

Renewal and Party to Exemptions

7285-P......... DOT-E 7285....4 Compagnie des Containers Reservoirs, 49 CFR173.315(a) .....................
PariS, France.

7466-X ...... DOT-E 7466....1 Frmenich Incorporated, Princeton. NJ 49 CFR 173.119(a)(7). 175.3 ----- ..

7476-'X ......... DOT-E 7476......

768-X ......... 1 DOT-E 7685....-.-

Thompson Tank & Manufacturing Co.,
Inc., Long beath, CA.

Cordova Chemical Company Sacramento,
CA.

49 CFR 173.119(a). 173.119(m),
173.245(a), 173.346(a) 178.340-7.
178.342-5, 178.343-5.

49 CFR 173.65(b) ..........

770W-X ....... g DOT-S 7730....... Westem Company of North America, Fort 49 CFR 178.343-5(b)(2) .........................
5 D E Worth, TX.7755-X ....-.. DOT-S 7755..... Vanan Associates. Inc., Palo Alto, CA....r... 49 CFR Parts 100-199......................

7891-P .......... DOT-E 789t.... Sigma.Chemcal Company, St" Louis, MO..

7891-P . DOT-E 7891......

7911-X. DOT-E.7911-

7943-X DOT-E 7943.......

8055-X-.... DOT-E 8055.-

8131-X DOT-E8131.....

Aldrich Chemical Company, Milwaukee,
W .

Richmond Lox Equipment Company,
Livermore, CA.

Hill Brothers Chemical Company, Orange.
CA.

Fauvet-Girel, Pans, France ........................

Compagnile des Containers Reservoirs,
Pads. France.

Bignier Schmid-Lurent, Pans, France .......

United Tank Container, Incorporated,
New York, NY.

Degussa, Frankfurt,.West Germany._.........

Degussa, Frankfurt, West Germany__........

Amencan Cyanamid Company, Wayne,
NJ.

National Aeronautics and Space Adminis-
tration. Washington, DC.

49 CFR 172400, 172.402(a)(2),
,172402(a)(3) 172.504(a), 172.504,
Table 1. 173.25(a)

'49 CFR 172400, 172402(a)(2),
172.402(a)(3). 172.504(a), 172504,
Table 1, 17325(a).

49 CFR 172.101. 173.315(a). ......

49 CFR 173.263(a)(15). 173272(c),

173.272()(12), 173.277(a)(1).

49 CFR Part 173 Subpart D, F and H-

49 CFR 173.266 ............................

49 CFR 173.26 ....-....................

49 CFR 173.266.............................

49 CFR 173.166, 173.263, 173.352........

49 CFR 173.247... ...........

49 CFR 173.154 ....................

49 CFR 173.301(d). 173.302(a).
173.34(d), 175.3.

To become a party to Exomption 7285. (Modes 1. 2 and 0.)

To duthorize use of an aluminum can overpacked In a fiberboard bo
for shipment of certain flammable liquid mixtures. (Modes 1, 2, 3,
4.)

To authorize the manufacture, rarklng. and sale of certain non-DOT
specification cargo tanks for use'In the transportation of certain
flammable liquids and corrosive liquids. (Mode 1.)

To authorize use of DOT Specification 21C fiber drum with two 4 til
Inner polyethylene film bags as packaging for a certain Class A
explosive. (Mode 1.)

To authorize use of a DOT Specification MC-312 cargo tank for
transportation of certain corrosive materfalS. (Mode 1.)

To authorize small quantities of liquid hazardous materials In pro.
scribed packagings essentially without regulation. (ModeS 1, 2, 3.
4 and 5.)

To become a party to exemption7891. modes 1 and 2.)

To become a party to Exemption 7891. (Modes I and 2.)

To authorize the use of a non-DOT specification cargo tank for the
transportation of certain flammable gases. (Mode 1.)

To authorize shipment of corrosive liquids In fiberboard boxes
complying with DOT Specification 120 except fof handholes In top
flaps. (Mode 1.)

To authorize shipment of certain flammablo and poison 0 liquids In
non-DOT specification ISO portable tanks. (Modes 1, 2 ned 3.)

To authorize the transportation of an oxidizor In non-DOT specifica-
tion portable tanks. (Modes 1, 2 and 3.)

To authorize the transportation of an oxidizer In non-DOT specifica.
tion portable tanks. (Modes 1. 2 and 3.)

To authorize the transportation of an oxidizer In non-DOT specitica.
tion portable tanks. (Modes 1, 2 and 3.)

To authorize the use of non-DOT specification portable tanks for the
transportation of various hazardous materials. (Modes 1, 2 end 3.)

To authorize the use of non-DOT speciicaton portable tanks for the
transportation of certain corrosive liquids, (Modes 1, 2 and 3.)

To authorize the shipment of a flammable solid In 50-pound capacity
DOT Specification 44C multi-wall paper bags. (Modes 1, 2 and 3.)

To authorize the use of a non-DOT specification portable tank made
of Inconel 718 metal for shipment of a nonflammable gas, (Modes
1. 2 and 4.)

8000-X..

8012-X ..........

8012-X ........../
012-X ..........

86015-X ..........

6046-X .,....

DOT-E 8000.....

DOT-E 8012......

DOT-E 8012-

DOT-E 6012...__

DOT-E 8015-..

DOT-E 8046.
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AppAppon Exemption No. ptcant RcgutCn(s) alf ctcd Natro of cxr cptcn tcreof

8171-X DOT-E 8171- Sea Conlanes Ic.. London. EBgland. 4 9 CFR j 73.119, 173.125 175128. To ,&=zoitJ &cr;rd ofWe=,C4=- d a cs ma-*n=a in ncn-
173.129. 173.131. 173.132 173.144. DOT .fr;catn 0.100 tyo U portabl.e t 'rA& Vo dzs 1.2 and
17324-.173464A6 CFR 90.05-35. 3j

8175-X-1 DQT-E 8175..j Nore.c Ccmpany. Incorporated. Ausa. CA. 49 CFR 173.157(a)(4). 178.224 To o u:ru -prcnt c t cijcjt Feroxda. we. in a past-: Ured
DOT S cdri!otn 21C Eter drxJ.x:cut an Insdo pci'jettrjene

Renewal and Party to ExMWon

8177-X - DOT-E 8177...- A. 0. SmutAnland. In. Uttl Rock AK- 49 CFR 173245(a)(12), 175.3 To autor tho rpment f a = r-a ccacr0e to 9V slt, but not
to hrna.i a =Xn-OT zc=L:2ff=c metal can. caerpscked ,wif a
nonhacad= maralt fn a DOT Specirzatan 12B tbertord box

,.lods 12. Z 3 ard 4)
8178-X ., DOT-E 8178.- National Aeronautics and Space Adm.a- 49 CPR 1734 a) 17"34(d), 17 3 - To amero tio e of a non OT spcctcarion cmpoSi cyrnder

• isttratioir, Washington. DC. for a ocr Icno Mr -IZX-cd gSa .".des I ar 4.
8182-X._ DOT-E 8182......1 Societe Pater Pans. Frarin 49 CFIP 173-2 To edb'=L-o tea = of noan-DOT sr!=cn aotx = in porta

tanks fair th.0 trannpcttafon of a Pccn B scLZMon (Mndes 1. 2
andl 3.)

8182-X... DOT-E 8182....-- Fauvet-Girel. ParisFrance 49 CFR 173.348 To auf -oo to t= of non-OaT s;ef.ci.ca n"rnecdal pcrtable

tanks for fta tar-spcta~c of a Plop-= B =cc crx des 1.2.
and 2)

8179-X -. DOT-E 8197 Container Corporation of America, VW"- 49 CFR Part 173, Subparts 0, E F - To arnhoetno tho uza of a non-DOT sp c !n 351-ga'en poyethy-
rmngton, DE. e'o oblg .icr &liptent d cestahn ccsco.e. cf=nafe ard

P&tecn B 15Tds and r~e orgarc roxldms Cltaode 1. 2 and 3.)
8212-X -_ DOT-E 8212...... Embassy of Switzerland, Was:,'gton DC- 49 CFR 172.101. 173.87,175.3 To arrttcrio tho tranepcrtan of Ct A and Cass B rocket

Wnmnali-cn by 0hg-cl -arrall. (!.!--do 4.)
8213-X . DOT-e8213.-.. Trafmaster Tanks, Incorporated. Fort 49 CFR 173.119(a)(17), 173.245(al3). To arfact .o mark and sel on-DOT sa-pecfcac_ cargo aks

Worth, rX (31). 178.342-5.178.343-5. oning;/ Gencra.y wta DOT Specicfacln MC-307/312 except
fee bcttm mktit veire varlacns for Wlpnwrrt dl Flarrmnae or
ccffostjo wastae q'ts or seff4rkta (!.!da~ 1.)

8217-X DOT-E8217- Compagia des Containers Rec.etrs. 49 CFR Part 173 Supart D, F.K J a K To auteorbe fnment of I-vriabo. c.nbntMre conr-ne. and
Pans, France. pI Cquid3. and OA!ot-A mat!rata in rcn-DaOT specitcatcnr ISO

ptotal tank&- (Veldes 1. 2 and 2.)
8222-X - DOT-E 82 Compagnla des Containes Reservo3s. 49 CFR 173.24' To oridcico It*e tw ct a n-IO speor"ca!on patabe tank for

Pans, France. tho bsportatxin of a crrocieo tnznal. (cdes I and 3.)
8228-X- DOT-E8228 Bureau of Alhl. Tobacco and Fre- 49 CFR 173.100(bb). 173.112(a)(1), To aLxrfeJ' tho trannporta!:n of p: es c ontanr not i excess

arms, Wastington. DC. 173.8M. of 35 grom of one type of cq a--ve material or one explos-ie
dcc. Mot oxcedrg 35 q In an one/ padcaGe. (Mcde 1.)

8232-X - DOT-E 8232- ANF Industries, Pans. France_ 49 CFR 173.315(a) To authorie uo of a non-DOT qcrica= portae tank for the
trarnnprtza!on of ceMt ccnrc=cd gases. (.es 1, 2 and 3.)

8232-X - DOT-E.8232- Societa AuxTilirie de Transports el 49 CFR 173.315(a) To aoieero use of a ro-OT spon=!cdt prtabee tn for tte
dindustries Pars, France. Varcpart-1- of c-ti coripread g- (Mcd= .2 and 3.)

8253-X DOT-E 8253- Atted Drum Serice. InrIporated. Lousl- 49 CFR 17328(o), 178.118-10(a)- To proV&o for tho ccrrr,.cn f a rz-DOT specirzaton S ,S-g n
vlle.,KY. aeec drum to an opon-boad. DOT Spcr&fc== 17H1 drum. (Mcdes

1. 2 and 3.)
8254-X - DOT-B- 8254- Appled Environments Cororaton. Van 49 CFR 173.3 2 (a). 175.3 To autlhota ft t=ef a n o-OT pcca:acn %tsre for sh~nert

Nuy,CA of certzrtn ncir '-"m Wa es. (Vcdes 1, 2 and 4.)
8255-X - DOT-E 8255- AppLed" Environments Corporaton. Van 49 CFR 173.3 To aurttrizo the use of a rn-DOT speodca:ton cjtder for ship-

Nuys, CA. rrcd of certn nontarcnJrabo gaes ( cas 1. 2 and 4.)
8260-X - DOT-E 8260-. Bayonne Barrel and Drum Company. 49 CFR 173.28(o). 178118-10(a)- To prm-v'd (or he corrne-cn of a non-COT seecilcn 5SgaTcn

Newark NJ. steel drum to an opcenhea DOT Specioation 17H daum. Ccees
1.2a 3)

8264-X DOT-E 8264- Hercutes. Incorporated, Wlmington, DE- 49 C"R 173-93 To ator.I tHimrt o ctaLn scd prcpellant expfcl= Pass
0) and smokclcns powders for sm23l am (Ilamnial aotdsy in
ron-OT roca Fbo cas or ti-tc pcked fin fberboard
bmm (Vfeds I and Z)

8265-X -. DOT-E 8265- Hercules. Incorporated, Wamington. DE 49 CR 173.197a, 173.93,177.832) To afthorze trsportatcn of Ld prl-ac exp-,ies and smake-
less powde r s am2 a&=&In non-COT spedcamcn fier tubes
and 21( Icir drumns packd In Eberb d boxes. ('cdes 1 and 2.)

8285-P DOT-E 828 -- . Ermronmentat Protection Agency. 49 CFR Parts 100-199 To become a party to Exe.mpnt 8285. (.tcdes 1. 2 3. 4 and 5.)
Waslington, DC.

Renewal and Party to Excmpt ons

8332-P - DOT-E 8332___.Calgon Corporatio. Pittsburgh, P - 49 CFR 173.245. 173.27 . To become a paty to Ewipfom 8332. (Vcd.s I and Z)
844T -P.... DOT- 8441 Eagle-Pe Industres, In.p, MO 49 CFR 172.10?. .. To become a paty to Exempton 8441. (Va6& 1.)
8544-P .__.DOT-E 8544- Compagnies des Containers Reservoi-s, 49 CFR 173.118a. 173.119. 17125, To beeomet a to bxem .pn 8544. (Modes 1. 2 and 3.1

Pansm France- * 173245.173..48.

'New Exemp.ons

Oxychem Company. New York. NY -1 49 CFR 173.268(0

Hugonnet, S.A., Pans. France -

E. L du Pont de Nemours, & Company.
Inc. Wiinngton. DE

Polar Manufacturing Company. St. Cloud,
MN.

Sealand Terminal Corporatior Gulfport,
MS.

General American Transportation Corpo-
ration, asuyt. OH.

49 CFR 173.118a. 173.119. 173.125
173.245,173.346.

49 CFR 176.410(d)

49 CFR 173.119(a). 173.119(m).
173.245(a), 173.346(a), 178.340-7.
178.342-5.178.343-5.

49 CFR 176.415(c)(2)

49 CFR 173.190

To autwce rfircnf of 7o% trydrogon perxidee soltfion an water in
DOT Spca-e scaln MC-310 cc 3,1.-312 cargo tacks and 103CW or
111,AOW tank cars constructed of stailess steeL (VWes 1 and

2.)
To autorizo akipnl of varvlo ecnabe. corroane ccecbiiaqe.

poison B Iquads and OR-A nalerla!s. h non-DOT specilcaicn
L'ACO Typo I portabltano . Vodes 1. 2 and 3.)

To auft o shpment of ammoianm r.lraw ferif In straped cc
afrzeld wrapo.d pll.,ied loaded bags aboard cargo vessel
exerpt from zpactng criteria for bags and toa.%-n. k(Made 3.)

To m-nrfacture. mark and sell non-COT spedfron cargo tarnks
eomp &V gcneralj with DOT Speofoman M,1-Z3071312 except
for boam cuLt vavo vart5is for tran porta.ll-n of flammable
or corrom waste Squids cc semI-solzds. (Mode 1.)

To auttnzO oadrig of amrnon rrx itralo mixtures containing more
0n 60% ammonlum nitrate wimh no organrc coarg contained in
corriruatW paz urip on a t'eak-:Wk bass at a norcfated
factry. (MLdO a.)

To momdnu tutre mark and sell DOT Specifucatfin 51 portable tanks
for shpmnt of ye"ow phosphonm Fn wa er. (Mdes 1. 2 and 3.)

8511-N-

8544-N-

8579-N-

DOT-E 8511-

DOT-E 8544._

DOT-E 8579.

DOT-E 860

DOT-E 8621 i

DOT-E 86248624-N-
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Application
No. Exemption No. Applicant Regulation(s) affected Nature of exemption thereof

8624-N ........ DOT-E 8626.. Fiber Industries, Inc., Charlotte, NC ............ .49 CFR 173.245(a) ................................... To authorize shipment of orthochlorophenol. classed as a corrosive
liquld,.n.o.s. In non-DOT specification stainless steel portable
tanks. (Mode 1.)

8632-N . DOT-E 8632.... Lorentz Barrel & Drum Company, Inc., 49 CFR 173.28(m)(3), 175.3, 178.118- To authorize conversion of non-DOT specification tight head 10
San Jose, CA. 10(a). gauge steel 55 gallon drums to DOT specification 17H except for

marking location for shipment of all commodities authortzed In a
DOT Specification 17H drum. (Modes 1, 2, 3 and 4.)

8637-N. DOT-E 7703......... HTL Industries, Ins., Diarte, CA .................. 49 CFR 173.302(a), 175.3, 178.44......- To manufacture, mark and sell non-DOT specificatiOn girth weldod
stainless steel cylinders otherwise similar to DOT Specitication
3HT for shipment of compressed air, classed as a nonliammable
gas. (Modes 1, 2, 4 and 5.)

8649-N ........... DOT-E 8649....... Bunis Chemical. Inc., Charleston, SC..... 49 CFR 173.245 ....... ...... ..... To authorize shipment of acetic acid, glacial antd acetic acid (aque-
ous solutions) In stainless stool DOT Specification 57 portable
tanks. (Mode 1.)

Renewal and Party to ExemptiOns

8650-N ........... DOT-E 8650...... Ethyl Corporation, Baton Rouge, La .......... 49 CFR 173.354 .........................-- To authorize Shipment of motor fuel antiknock compound. poison B
liquid, In portable tanks complying with DOT Spociflcation 61
except for grain of steel and without the ASME Code stamp.
(Modes 1, 2 and 3.)

8651-N...... DOT-E 8651.. Rockwell Intemational Corporation, 49 CFR 173.119, 173,302(a), 173.328(a), To authorize the transportation of nitrogen toltoxide and monomoth.
Ca noga Park, CA. 173.336(a). ylhydrazrne In separate tanks mounted on a motor vehlo chassis.

(Mode 1.)
8654-N ........... DOT-E 8654 ......... Isomedix, Inc.. Whippany, NJ ............... 49 CFR 173.394(b)(1)(5)(6) ......................... To authorize shipment of special form radioactive materials In DOT

Specification 55 containers build alter March 1975. (Modes 1 and
2.)

8655-N .......... DOT-E 8655.,...... Western Electric Company, Greensboro. 49 CFR 173.352(a)(1) .......... To authorize shipment of a cyanide solution, n.o.s., classed as a
NC. poison B, In DOT Specification 60 stool overpack with Inside

0 Specification 2S or 2SL polyethylene container. (Mode 1.)
8657-N 657......... Celanese Chemical, Company, Inc., 49 CFR 173.289(a)(2) ......... . To authorize shipment of 95% formic acid In lined aluminum DOD

Dallas, "X Specification 111A60ALW tank cArs. (Mode 2.)
8661-N .......... DOT-E 8661..... Ethyl Corporation, Baton Rouge, LA 49 CFR 173.119(m)..........-......... To authorize shipment of a flammable liquid, n.o.s., which Is also a

poison B liquid In DOT Specification S1 portable tanks. (Modos 1,
2 and 3.)

8662-N .......... DOT-E 7891 ......... Sigma-Aldrich Corporation, SL Louis, MO.. 49 CFR 172.400, 172402(a)(2), To authorize shipment of certain small quantities of Class B poison.
172.402(a)(3). 172.504(a), 172.5D4, ous liquids, flammable liquids. 'flammable solids, oxidizers and
Table 1, 173.25(a). corrosive materials In specially designed packagings exempt from

labeling and flammable solids 'from placarding fequlItmonls,
(Modes 1 and 2.)

Emergency Exemptions

EE 8697-N... DOT-E 8697.....-. ERA Helicopters, Inc,, Anchorage, AK. 49 CFR 172.101, 175.30(a)(1) .................... To authorize the trarisportation of propane In DOT Sp~ciflcatlon
4B240. 4BA240, 4BW240 cylinders via heicopter Utilizing sting
loads. (Mode 4.)

EE 8704-N. DOT-E 8704.......I Thiokol Corporation, Elkton, MD .................. 49 CFR 172.101 column 6(b) ....................... To authorize the shipment of two rocket motors having excess gross
weighL (Mode 4.)

EE 8708-N.... DOT-E 8708...... Great Lakes Chemical Corporation, West 49 CFR 173.357(b) .................................... To althorize the use of non-DOT spocification stool drums for the
Lafayette, IN. shipment of a poison B. (Mode 1.)

WITHDRAWALS

Application No. Applicant Regulations(s) affected Nature of exemption thereof

4497-X ............ Red Ball Supply, Inc., Oklahoma City, OK..; 49 CFR 172.101, 173.315(a) .................. . To authorize use of non-DOT specification cargo tanks for shipment of
certain nonammable gases. (Mode 1.)

6861-P ................... GDEX Inc., Clebume, TX .................... 49 CFR 173.65(a) ............................. To become a party to Exemption 6861. (Mode 1.)
8670-N ................... Oriole Chemical Carers,Inc., Baltimore, MD-.... 49 CFR 172.101. 172.203(a), 172.328(a)(e), To authorize the transportation of sodium hydro)ddo and potassium hydrox.

172.334(b)(d). Ida in MC-312 cargo tanks which dispaly only one Identification number
for materias which require Identical emergoncy response treatmont.
(Mode 1.)

8600-N .................. Request by CanOcean Rehources Ltd., New Westminister. Canada to manufacture, mark and sell non-DOT specification fusion welded lank car tanks built In
accordance with proposed Specification 220A500W for shipment of chlorine denied August 10. 1981.

8622-N.-...................... Request by Department of Defense, Washington, DC to de-regulate or classify other than an explosive, Triamnotrifrtrobenzono (TArB) and munitions
containing TATB demed August 18, 1981.

8634-N ............................................ Request by International Minerals & Chemical Corporation, Allentown, PA to authorize shipment of pentaarythrite latranitrate containing at least 25% Water,
by weight packed inbags overpacked m a non-DOT specification fiberboard box complying with IMCO requirements denied August 20. 19st.

8677-N .............................................. Request by International Mineral & Chemical Corporation, Allentown, PA to authorize shipment of a high explosive, Class A In non-DOT specitication 6 gallon
capacity polyethylene pails denied August 18, 1981.

Issued in Washington, DC. on September 17, 1981.
J. R. Grothe,
Chief Exernptions.Branch, Office of Hazardous Materials Regulation, Materials Transportation-Bureau.
(FR Dec. 81-27792 Filed 9-30-81; 8:45 ami
BILLING CODE 4910-60-M
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Grants and Denials of Applications for procedures governing the application a number in the "Nature of Exemption
Exemptions for, and the processing of, exemptions Thereor" portion of the table below as

A Y afrom the Department of Transportation's follows: 1-Motor vehicle. 2-Rail
AGENCY Materials Transportation Hazardous Materials Regulations (49 freight, 3--Cargo vessel, 4-Cargo-only
Bureau, DOT. CFR Part 107, Subpart B), notice is aircraft, 5-Passenger-carrymg aircraft.
ACTION: Notice of grants and denials of hereby given of the exemptions granted Application numbers prefixed by the
applications for exemptions. in July 1981. The modes of letters EE represent applications for

transportation involved are identified by Emergency Exemptions.
SUMMARY: In,-1 accordance with the

Apilin Eemption No. ApcatRcW~latin(s) atfcctd Ntr f xnpio tr

Renewil arid Party to EKemp.ions

1479=-P - DOT-E 1479- Jet Propulson Laboratory, Pasadena, CA. 49 0R 173.315(o)(1) To bceo a party to Evrg= 1479. (.cda 1.)
2709-X DOT-E 2709- Hercules. Inc. Wiln ngton, DE I. I . 49 CFR 173.5Z 1773( ti) - To ithonrs go 0

s4hient of a Ola A Wd exptosme an non-COT
Meofcata enirrs. Maode 1.)

2805-X--_ DOT-E 2805-. Alled Corp. Petersburg. VA. 49 CFR 172.101. 173.315(a)(I)( To a t ro o s.6tpi.rnt of lq.m-detlene i nm DOT specillcatcn
kmeated cargo ta. (.tcd-a 1.)

3121-)(- DOT-E 3121- U.S. Department of Defense. Washg- 49 CFR 17333(a). 177.841(b)- To auJcro th uso of roxn-DOT secifcaIn cargo tanks for the
ton. DC. tran zrtalen of a certa:n Crass A Poisonous qi& (Mode 1.)

3134-X DOT-E 3134- Hooker Cherical Co. Houston, TX -. : 49 CFR 173.249(a)(5). 179200-4(*)- To authio the us of a DOT Speci5a-tcn-103W or 111AOW1
laxk car h*rg an frA!ed Jackat constructzed or reinforced
Pojr reS n for &hV=M of a Ceoerie Sqi u (fodei-)

3367-X - DOT-E 3367.. Air Products and ChemiLs Inc. Alen- 49 CFR 173.315(a), 173.316- To ewudwaoro =40.OT .pecifeiael-n vscuurn lr=9aed cargo tanks
town. PA. for prnet al rque'led hydrogen. (,Ide 1.)

4262-X -_ DOT-E 426;.. Schlumberger Wel Sences; Houston, TX, 49 CFR 172.101.173.53(u). 173.80 To ..fthoo chmxyrt of charged oil well jlet Werf-a.g gurs with
Vnda!or= attached. (Moede 1.)

4400-X. DOT-E 4400- AIRCO Industna] Gases. Murray HI, NJ 49 CFR 172.101. 173q15(o) To au.lr=o t e sr ict of liefid hydrogen "and pressurized
ri-M h-m In nonAO spelcst-- Insufated cargo tanks.
(Mcdes 1. and 3.)

4719-X __ DOT-E 4719- Dow'ChernIcal Co. Freeport, TX - 49 CFR 173.314(c). 173.315a)1) - To wltahomo the 'pmerrtl of certain cnpre-sed gases not sted irn
49 CFR 173.314 ard 173.315. in DOT. S .ecifcn cargo tanks
and tank cars. (Vodes3 1 and Z.)

4719-X DOT-E 4719 . Alled Corp., MomStowl, NJ 49 CFR 173314(c). 173.315(a(I)- To athito tho pirtrt dof certn compressed gases not Ested in
49 CFR 173.314 and 173.315. In DOT. Specicaton cargo tanks
a4 tank cars. (M d s 1 arA 2.)

5022-X - DOT-E 5022..-. United Technooges CorpL. Sunnyvale. 49 CFR 174.101(Q. 174.104(d). To a llrLzo ft 0, pmxnf of certan Class A ard Cass B explosnes;
CA. 174.112(a). 174.88. 177.834(lt). In tprazro controled mwprnL (Mdes I and 2)

5022-X - DOT-E 50. The Bo ng Co, Seattle, WA 49 CFR 174.101(1). 174.184(d). Toaohiro xitof c honentof certah(CrasAandCa-s8 expto s
174.112(a), 174.83 177834")11). In Lrt'perauuo conr olled c:prrnL (Codes I and 2)

5062-X -. DOT-E 506- Dow Chemical Co. Midlnd, F . . 49 CFR 172.101,173.315() - To astirlzo ft trannzorta5i of rqueed hydrogen chloode in DOT
Spoclcaitor IJO-30 or LIC-331 cargo tanks. VMode 1.)

5248-X. DOT-E 5248- 3M Co., St PautM FA-M 49 CFR 1733 89(), 1753 To autho rL- th1e hzrt of a certain quantity of plorum-2t0 i
any DOT rpedr!mcn apMed outer Type A packagi-g (Modes
1. 2 4. and S)

Reneal and P"ry to Exc lpom

5248-X DOT-E 52481 The Boeng Co.. Seattle, WA 49 CFR 173.389(g). 1753 _

5520-P DOT-E 5520 .. Oxy Metal Industries Corp. Morend, MI. - 49 CFR 173245(a). 173.28(a) -
5600-X ._ DOT-E 5600. Ozarkahorng-Co, Tulsa. OK 49 CFR 175.3, Part 173 -

DOT-E 5669

DOT-E 5662...

DOT-E 5923

DOT-E 5945 .

6016-X -],DOT-E 6016-.

6092-X DOT-E 6092-

DOT-E 6126..

DOT-E 6128-

DOT-E 6228..

DOT-E 6267...

DOT-E 6416-.

DOT-E 6477_..

Dow ChemiCal Co, M4hand, 1,1

Great Lakes chemical Cop. El Dorado,
AR.

Union Carbde Corp. Tanytown, NY -

Air Products and Chemicals. Inc.. Allen-
town. PA

Livingston Medical Products Co. ho-
desto. CA.

Fisher Scientific Co., Fair Lain NJ-- --

Do Chemical Co., M ii n t.1,L.

Hapag-Uoyd, Hamburg, Gernny -.

Air Products and Chemicals. Inc., Allen-
town, PA.

Georgia-Paiic, Corp,. Montebello. CA

Allied Corp., Morristmn. NJ-

EL du Pont de Nemours & Co., inc.,
-Vlmington. DE.

49 CFR 173.353(o). 173.353a. -

49 CFR 173.353(a). 173.353a.

49 CFR 173.148(a)(4), 173.314-

49 CFR 173315. 178.245 -

49 CFR 173315() -

49 CFR 173.25(b)

49 CFR 173253(a)

49 CFR 173.119, 173.125(a). 173.245(a).
173346(a).

49 CFR 173.301o(dJ(4)

49 CFR 173217(3)

49 CFR 179.101-1(3)

49 CFR 173.66(c)

To auiilt-tOro the aWlrlet of a certa:n quanrtrt of p.ena.m-210 in
any DOT wcp.cft r.an apoved ou!-r Type A packaging. (Modes
1, 2 4. 4 5.)

To becomo a p.rty to Excnptcan 5520. (lodes 1. 2. and 3.1
To aut Joro th ctimrr.e4 of cerawlflaminible or nrnffamrnzabte

compessd Gaaes Simsria or corrosie Ceplds at a cylinrder
n-~ado to DOT aA rpecifcatcriro except n-.nst-eta may = be used
rdftr h an VeL. ( Ws 1.2. ard 4.)

To authovtzo th,4 t= of a DOT Specfcaion 51 pirtable tank for
tKhlprot certain cla= 8 Poisonous ItQfda (Modes 1.2 cr4nd3.)

To r-utrize tho use of a DOT Specifaafon 51 porta le tank for
clt~prno of ccrtzn lass B poisonous Wi'ds. (Vodes 1. 2. cr4 3.)

To =tdzo trw.crta!;an of ocran saes r DOT Specifrcat'on
18ASGOX cr4 110ASCOW irrO.i.-t tank cars. for s-pr.ent of
co f.t:n Vrur an rcr nrnark gass. Mcdes 1. 2 and 3.)

To autorizo t t at f a s=a. capcity DOT Spcciticat5cn 51
pertais tar*~ far tfront of a nrfa-abecortpressed gas
(f.!ada 1,)

To a uftezo lprricn of lqMd oxgmn irogen, and argcn at non-
DOT Wdfite-n potalo fank-. (Mode 1.)

To amtro ,crtan conccfnale of r4c acId or perchtol acid to
be tran:Wttd Ii gSs bottesc rvrpacked in DOT Specif-,i:ton
33A pojstscem cases. (M odes 1 cr42.-)

To iauthrizo ,pmcT of ccdirs-ctyl chlordeo n DOT sillcatren
602S or 2SL ccnTccta packagfng. (Modes 1. cr 3.)

To omu&hzo io of r T rpecification rterrdal prtatra tanks
for tl-4mnt of certai hazardous nts-s. (Vades 1. 2. a r3.)

To r .u'ero tho use of DOT Spec:ia.ctron 8 or DOT Specifcafon 8
AL. cy5iders whch ar m .ffcded for sE:;rne t of flarinable
corrreic ga ( Mo o 1.)

To outhaeao Mo tran:orta on of certn ox raers in rCnDOT
rpc6!icatcn doute-faced berboard bags. (Mades 1.2. rz 3.)

To a onciaz r eifpnort otrno:;c -. fucronkt ea e in DOT Spec-
ticalion I GSA-1GV1 tanks ZMd2)

To auftrlzo th 04 rtin-err of a Clas; A empcsre in ron-1OT
rpccdi, =ln packagig. (?t.cds 1 cr4 2.)

5662-X

5662-X -.

5923-X --

5945-X -- _

6126-X -

6128-X -

6228-X -

-6267-X --

6416-X-

6477-X
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NPA~o. Exemption No. Applicant Regulation(s) affected. Nature of exemption thereof

Renewal and Party to Exemptions

6543-X. DOT-E 6543. M & T Chemicals, Inc., South San Fran- 49 CFR 173.135(a)(6). 173.136(a)(5). To authorize the shipment of certain corrosive and flammable liquids
cisco. CA. 173.247. 173.304, 175.3. or gases In non-DOT specification 16 gauge, O04 stainless steel

cylinders and/or 14 gauge 316 stainless stool cylindors.(Modos 1,
2, and 4.)

6657-X..... DOT-E 6657.... Uquid Air Corp, San Francisco, CA........ 49 CFR 173.34(e)(15, 175.3-..-.' To authorize the use of specified cylinders having an ago over 35
years for shipment of certain nonliquofled compressed gases.
(Modes 1.2, 3. 4, and 5.)

6657-X...-... DOT-E 6657.-... Kelsey Welding Supply Corp.. New Berlin, 49 CFR 173.34(e)(15(i), 175.3............ To authorzo the use of specified cylinders having an ago ovet 35
wl. years for shipment of certain nonliquetiod compressed gases.

(Modes 1. 2. 3, 4. and 5.)
6657-P...-.. DOT-E 6657.... Gases & Arc Supply Co. Pueblo, CO_.... 49 CFR 173.34(e)(15)), 175.3.--........ To become a party to Exemption 6657. (Modes 1, 2. 3, 4, and 5.)
6712-X...... DOT-E 6712.- Air Products and Chemicats, Inc., Allen- 49 CFR 1 To authorize the shipment of certain flammable and nonflammable

town, PA. gases in DOT Specification 3A or 3AA cylinders or ICC 3A or 3
cylinders. (Modes 1, 2, 3. 4. and 5.)

6738-X ....... DOT-E 6738-- Texas Eastman Co, Longview, TX.... . 49 CFR 172.101, 173.315(a).......... To authorize shipment of liquefied ethylene In non.DOT specification
cargo tanks. (Mode 1.)

673B-X ...... DOT-E 6738..... . I. du Pont de Nemours & Co., Inc.. 49 CFR 172.101, 173.315(a)_....... To authorize shipment of liquefied ethylene In non-DOT specification
Wilmington, DE. cargo tanks. (Mode 1.)

6759-X. DOT-E 6759_ E. I. du Pont de Nemours & Co.. Inc.. 49 CFR 173.87. 177.835(g)(2).... To authorize shipment of Class A or 0 explosives In tn IME 22
Wilmington, DE. container or compartment on the same vehicle with non-mass

detonating blasting cups. (Mode 1.)
6763-P-. DOT-E 6763 - Pool Water Products, Garden Grove, CA. 49 CFR 173.217(a)(8) To become a party to Exemption 6763. (Modes 1, 2.3)
6766-X-. DOT-E 6766.-. DuBois Chemical Co, Cincinnati, OH._. 49 CFR 173.256 - - - To authorize the use of DOT Specification MC-311 and MC-312

targo tanks for shipment of a corrosive fliquid. (Mode 1.)
6769-X. . DOT-E 6769- . du Pont do Nemoura & Co., Inc.. 49 CFR 173314, 173.315 . To authorize transport of triluoromnethane In DOT Specification tank

Wilmington DE. cars and cargo tanks. (Modes 1, and 2.)
6798-X.... DOT-E 6798.- Allied Chemical, Morristown, NJ...... 49 CFR 173.164(a). 173.164(a) _..... To authorize a DOT Specification 56 portab!o tank and a modified

DOT Specification 56 portable tank for the transportation of an
oxidizing material. (Modes 1, and 2.)

-6806-P..... DOT-E 6806..- Department of Health and Human Serv- 49 CFR 173.302(a). 175.3-..... To become a party to Exemption 6806. (Mode 5.)
ices; Morgantown. WV.

6824-X... DOT-E 6824.... Georgia-Pacific Corp., Montebello CA.. 49 CFR 173.217(a) .............. To authorize packagings net provided for In the Hazardous Matorl'tls
/Regulations for certain oxidizing materials. (Modes 1, 2, and 3.)

6932-P..- DOT-E 693..... Compagnie des Containers Reservons, 49 CFR 173.264(b)(4) To become a party to Exomtion 6932 (Modes 1, and 3.)
Pans, France.

Renewal and Party to Exemptions

6984-X DOT-E 6984- Explo-Midwest Inc., Joplin. MO _ 49 CFR 173.103(a). 173.66(g), To authorize the packaging of 1000 or less electic blasting caps In
177.835(g)(2)(i). IME 22 containers (Class C explosives). (Mode 1.)

7005-X DOT-E 7005 Sea Containers Pacific Ltd., Central, 49 CFR 173.119, 173.141(a)(10). To authorize the use of non-DOT specification intermodal portable
Hong Kong. 173.221, 173.245(a)(30). 173.346, tanks for the shipment o1 certain flammable, corrosive, class 1I

173.620, 173.630. 46 CFR 90.05-35. poisons, and combustible liquids and ORM-A materials. (Modes 1,
2 3. 4, and 5.)

7051-X...... DOT-E 7051...... Ozark-Mahonsng Co. Tulsa, OK......... 49 CFR 173.246(a), 175-3 ............... To authorize usd of non-DOT specification Teflon bottles overpacked
with either a DT specification 12A of 12B fiberboard box for

- transportation of a corrosivo liquid. (Modes I and 4.)
7052-P..... DOT-E 7052... DatalWare Development, Inc.. San 49 CFR 172.101, 175.3.- To become a party to Exemption 7052. (Modes 1, 2, 3, and 4.)

Diego, CA.
7052-P - DOT-E 7052- Arco Tomescal. Berkeley. CA_ _ _ 49 CFR 172.101, 175.3.__ ____ To become a party to Extmption 7052. (Modes 1, 2, 3, and 4.)
7052-P ........ DOT-E 7052...... Salt Corporation of America, Valdosta, 49 CFR 172.101, 175.3.- To become a party to Exemption 7052. (Modes 1, 2. 3, and 4.)

GA.-,
7192-X - DOT-E 7192.- Air Products and Chemicals, Inc., Allen- 49 CFR 173.315(a), 173.316(a)- - To authorize the use of non-DOT specification cargo tanks for the

town PA. shipment ol a flammable gas. (Mode 1.)
7259-P - DOT-E 7259- Hooker Chemical Co.. Houston, TX _ 49 CFR 176.76(g)(5). ______ To become a party to Exemption 7259. (Mode 3.)
7259-P....-.. DOT-E 7259. FMC Corp., Philadelphia, PA..... 49 CFR 176.76(g)[5).______ To become a party to Exemption 7259. (Mode 3.)
7282-X..... DOT-E 7282- M-R Plastics & Coatings. Inc.. Maryland 49 CFR 173.315(a)(1). .- To authorize the use of n6n-DOT specification portable tanks for the

Heights, MO. shipment of certain mixtures of nonpoisonous, nonflammable corn-
pressed gases. (Mode 1.)

7413-X.... DOT-E 7413- Chiton Metal Products Division Western 49 CFR 173.302(a), 173.304(a)(1), 175.3. To authorize the transportation of carbon dioxide or nitrogen In a
Industries, Inc.,Chilton. WL 178.42. non-DOT specification brazed steel cylinder. (Modes 1, 2, 4.)

741B-P. DOT-E 7418.- Interpool Ltd., New York. NY- - . 49 CFR 173:119. 173.125, 173.245-.- To become a party to Exemption 7418. (Modes 1, 2, 3.)
7526-X.... DOT-E 7526_ Scherng. A. C Berlin Germany . 49 CFR 173.134- . To authorize the shipment of a pyrophorlo liquid In non-DOT specifi,

cation portable tanks. (Modes 1. 3.)
7555-X-. DOT-E 7555. Provost Cartage, Inc.., Ville dAnou, 49 CFR 172.101, 173.245. To authorize the use of a cargo tank made from non.motalic

Guebec. 173.263(a)(10), 173.265(b)(4). materials for transportation of certain hazardous materials. (Mode
1.)

7590-X...... DOT-S 7590 Gordons Transports. Inc.. Memphis. TN..... 49 CFR 177.841e)sc To authorize packages containng cass B poisons to be pcod In aspecially designed resable overpack and transported In the same

vehicle with foodstuff, feed or any other edible material. (Mode i.)
Renewal and Party to Exemptions

7590-X _ DOT-E 7590

7590-X - DOT-E 7590..

7590-X-. DOT-E 7590.

7590-X.- DOT-E 7590.....-.

7590-X.... DOT-E 7590..

Commercial Lovelace Motor Freight, Inc.,
Columbus, OH.

Smith's Transfer Corp.. Staunton, VA--

Ryder Trck Unas, Inc..Jacksonvlle, FL_

Transcon Uns. Los Angeles. CA_. .

Central Freight Unes, Inc., Waco, TX_.

49 CFR 177.841(e)

49 CFR 177.841(e)

49 CFR 177.841(e)

49 CFR 1781e;. ... .

49 CFR 17'7.841(o).

To authorize packages containing class B poisons to be placed In a
specially designed rousaba ovorpack and transported In the same
vehicle with foodstuff, feed or any other edible material, (Mode 1.)

To authorize packages containig class B poisons to be ptlabod In a
specially designed reusable overpack and transported In the same
vehicle with foodstuff, feed or any other edible material. (Mode I.)

To authorize packages containing class B poisons to be placed In a
specially designed reusable overpack and transported In the same
vehicle with foodstuff, feed or any other odiblo matotal. (Mode 1)

To authorize packages containing class B poisons to be placed In a
specially designed reusable overpack and transported In the same

-vehicle with foodstuff, feed or any other edible material. (Mode 1,)
To authorize packages containing class 0 poisons to be placed In a

specially designed reusablo overpack and transported In the same
vehicle with foodstuff, feed or any other edible material. (Mode 1,)
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Applicatin Exemption No. Applicant Rcguation(s) alfctcd lato of oeniptcn thereofNo

7590-X DOT-E 759D- Pacific Intermountain Express Co., Oak- 49 CFR 177.841(o) To aut v o packaes cord&a1 i class B poisocns to be placed In a
land CA. sccb~j deied rcuooble overpack anid transported in the earne

vcle with lccdl. ked or any other edbe rna.erWfL acde 1.)
7603-X DOT-E 7603- Air Products & ChemtcaL. Inc. Allen 49 CFR 172.101, 173315, 178.76(b) To auL&horo the u=e of non-DOT specifcatc n cargo tanks for the

town, PA. stI;rtt of ctaLn rrz oe gases. cIde 3.)
7725-X__ DOT-E 7725- Economies Laboratory, Inc., St. Paul MN._ 49 CFR 172,201(o)(3) To autaie tho Lme of ccdcd skJig papers. (Modes 1 2. 3.)
7731-X - DOT-E 7731. ' Minnesota Valley Engineerng. New 49 CFR 172.101. 173.315(a)(I) - To manufa-ture, mr ari d se3 nn-DOT spedr catn scper r-nsulat-

Prague. LM ed portable lanka for etipmncnt of pressurd Cfid hetrn (Modes
1.3.)

7772-P - DOT-E 7772...- Compagnie des Containers Reservorfs. 49 CFR 173, SubpariD To beccme a pt to Exc rpton T772
Pans. France.

-7846X__ DOT-E 7846_-- Air Products & Chemcals. Inc.- Ater 49 CFR 173.314(c) To ew'01 o ,iame mcutag and mranr Urn g of DOT Spedfcacan
town. PA. teez a set tarw* car txrk for shprrent of certai ronamna-

b.o p--,es. (Modes 1. 3.)
7886--X DOT-E 7886- W. M. Barr& Co., Memph%,TN_.. 49 CFR 173245.178.210 To a ftsoo th z 4d of a corrosive rqud In nri-DOTspecifca-

lion meotal canitbertcard tcx packaG~ng. (Modes 1.3a)
Renewal and Party to Exemptlns

7943-P " DOT-E 7943-. FMC Corp. Pkhradelphla, PA_ 49 CFR 173.263(aX15). 173.272(c). To bcome a paT to Exempto 7943(M!de 1.)
173.272(0(12). 173.277(a)(L).

8116-P -. DOT-E 8116- Ilinos Environmental Protection Agency. 49 CFR Parts 100-199 To bec r,, a party to Excrrpon 8116. (Modes 1. 2. 3. 4, 5.)
SprngId. IL

.8116-P _ DOT-E,8116 lrnois Environmental Resources Asso- 49 CFR Parts 100-199 - To becoro a party to Exemtron 8116. (.odes 1. Z 3, 4. 5.)
ctates. South Chicago Heights, IL

8123-X - DOT--8123- Texas Instruments, Inc., Dallas. TX_ 49 CFR 173.119(a)(7). 173.119b)(4). To auftdoe the di:,m nt of varius hazardous ratarla.s in a non.-
173.125(a)(1). 173.245({)12). DOT specifiqcatn palat overpack containing m-utple DOT Specl-
173.263(a)(15), 173.264(a)(4). ftaton 2E polyetltc botl!es of one gallon capaity or metal
173266(c)(8). 173.272 173.23'3(l), can (Modo 1.)
173.299(b). 178.210-10.

8134-X.. DOT-E 8134 J.T, Baker Chemical Co., Phlltiburg, NJ. 49 CFR 173.2U8(g)(1). 173.2C8(M2)- To autheo the .himerrit of n .;tc add or perchl cr acid in DOT
Spwfcton 12R toxs haft Ins'de glass bottes dosed with
lra cs ok" p~n caps. 04odes 1.2Z.3.)

8145-X._ DOT-E 8145- American Box Co. Fefrwood, MS - 49 CFR 173.6 To trafature, mak and non.DOT spedfoa-In wrebound
wodcoruga~ed ft-b-ard'Jpoyettrle fn pailmet boxes for

,Atlpe of a certan CaS3 B potwcus so'wid (odes 1. 2.)
8192-X _ DOT-E8192-.- Greif Brothers Corp. Springfied. NJ - 49 CFR 173272(g). 173.348.173.348 - To authorize the sti rrnt of Class B posoras o ids and sufurfc

add lt a DOT Specfca!tn 34 polyethyflrie cctar. (Modes 1,, 2. 3.)
8215-X...... DOT-S 8215. Olin Cor. Est Aiton, Ilt .... 49 CFR 173.101. 173107. 173.60. To authorIzo thesh-pmet of certan Idenl.ed Class A.B. an~d

173.74,173.78.173.93. eoos',s in rnnCT specifcan containers. (Mcde 1.)
8235-X-. DOT-E 8235 Mobay Chemical Corp., P;,tsbuigh, PA_ 49 CFR 173.346- To wtorIze the wse d a ron-DOT spX ation portatle tank for

d~ncrt of certain Poison B k;*tL (Modes 1,. Z3.)
8239-X - DOT-E 8239- Westinghouse Electric CoN. lHorse- 49 CFR 173.3 To uhcrize tho ue of rxn-CO)T'specif i_ cn containers for the

heads, NY. shiprent of ronfl aTWo ga Modes 1. 2.3.4, 5.)
8354-X_ DOT-E 8354-. VTG Hamburg, Germany 49 CFR 173.123.173.315 - To becomo a party, to Exemton 8354. (Modes 1.2. 3.)
8441-P .DOT-E 8441.- Magnavox Electronica Systems Co., Fort 49 CFR -172.101 To bcomA a party to Exempton 8441. (MoIde 1.)

Wayne, IN.
8445-P,_ , DOT-E 8445-- Tennessee Eastman Co K ngspot, TN_ 49 CFR Part 173.Subpart D. E. F. H Tobcomeapart to m 6445. o .)
8445-P DOT-ES8445_ Advanced Envionmental Technology 49CFRPar13,Subpa .F. , To lbecom a party to Exea#wn 8445. (Mode 1.)

Corp. Morris Plais. NJ.
Reewal and Party to Exemptions

8465-P - DOT-E-8465 Allied F;exible Products. Inc.. Helena. AL_ 49 CFR 173.187 .. To bccm a party to Exerrion 8465. (Modes 1.2).
8526-P - DOT-E 8526 Red Star Express Lines, Auburn, NY- 49 CFR 177.834((2)(i) To become a party to Excwon 8526. (Mode 1).
8526-P - DOT-E 8526- National Starch & Cherical Corp., 49 CFR 177.834(1)(2() To beome a par to Exempt n 8526. (M de 1).

Bridgewater. NJ.
8554-X - DOT-E 8554 - E. L du Pont de Nemours & Co. Inc.. 49 CFR 173.114a.173-93 - To authr iro the shiment of prc;earnt epf=ies ard tlaair.g

Wilmington. DE. agerts In DOT Spdtcifraon JAC-36, MC-07. and P40-312 cargo
tar '. Mo 1).

8556-P__ DOT-E 8556-- Uquld Air Corp, San Francisco. CA - 49 CFR 172.101.173315(0) - To bcomo a party to Exempin 8556. (Mo les 1.3)
8564-P DOT-E 8564.- Bunke Rarno Corp. Westlake Viage. CA 49 CFR 173206.173247 To beco a pa ty to Exemption 8564. (Mcde 1).
8572-P . DOT-E 8572...-.. AMEX, Inc., Hayden Lake, ID 49 CFR 172.101. 172.46 172.M4. To becmi o a party to Exemvpton 8572. (Mcde 1).

173.114a.
8613-P DOT-E 8613 Steere Tank Lines, Inc., Dallas. 49 CFR 173.131(a)(2) To become a party to Exctiron 8613. (Mode 1).
8613-P - DOT-E 8613- Mission Petroleum Camers, Houston, Tx.. 49 CFR 173.131(a)(2) To beon a party to Exempon 8613. (Mode 1).

NEW EXFMPTIONS

Appction Exemption No. Appcant Regulation(s) affected J N.!uro of exerVtion theof

8343-N__ DOT-E 8343

8566-N-. DOT-E 8566

8592-N- DOT-E 8592

8602-N - DOT-E 8602-

Westerwal.der
aenwerk.

Wetefed, W.
Germany.

Alpha Chemical
Co. Lake
Charles LA.

Beech Aircraft
Corp.. Boulder.
CO.

Mrnesowta Vally
Engineemlng,
New Prague,
MN.

49 CFR 173.119

49 CFR 173.119. 173.125. 173.245, 173.263
173.269,46 CFR 64.9.

49 CFR 173,315 .

49CFR 172.101.173315

To authomro the ch.prnrt of coztan hazardous malenals in rcrn T
Cp~cdiC!5 LMCO typo UI portable lanka. (Modes 1. Z 3,4.)

To autheru tOe Wiment of Cantmnable. cforri -and ccrrtbustb.e
l:ds i DOT SpeciLloo- Mne portaile tnks. P.(Mdes 1, 3.)

To authorz sip m of a flr:nIo gas n r nOT pecf icon cargo-
,tnks. etdo 1.)

To rmaraacturo. mark and ell non-DOT specifrcation vacurn isufalad
portable lanka for Whpment ef liqefed argon, nitrogent or oxyg-i
Q..sde a)
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NEW ExEMPTioNs-Continued /

Appo Exemption No.No. Applicant Regulation(s) affected, Nature of exemption thereof

8628-N ........... DOT-E 8628 .... ...... .... E. I. du Pont de, 49 CFR 173.314(c) .................................... To authorize the shipment of a compressed gas mixture In DOT Spocill-
Nemours & cation 105A300W, 112T340W, 112T400W. 112A340W, and DOT
Co., Inc., 112A400W tank cars. (Mode 2.)
Wilmington, DE.

EMERGENCY EXEMPTIONS

Exemption No.

DO-E763 ...............................

EE 8673-N..DOT-E 8673 ...............................

DOT-E 8675 ..................

DOT-E 8675 .........................

DOT-E 8679 .............................

DOT-E 8681 . ..................

Applicant Regulation(s) affected Nature of exemption thorool

I. -i li

Air Products &
Chemicals.
Inc., Allentown.
PA.

Alaska
Intemationat
Airline,
Anchorage. AK.

Behinng Shipping
Co., New York.
NY.

Rying Tiger Une,
Los Angeles,
CA.

MicroD
Iterational,

Corona. CA.

M.Chem. Inc.,
Westwege, LA.

Denials
7052-X Request by Duracell

International, Inc., Elmsford, NY to
authorize the shipment of batteries
containing lithium and other materials,
classed as flammable solids denied July
31, 1981.

8584-N Request by Safety-Kleen
Corporation, Elgin, IL to authorize
shipment of a compound, cleaning,
liquid, classed as a corrosive liquid,
n.o.s, in non-DOT specification reusable
16 gallon removable head steel drums
similar to a DOT Specification 37A
denied July 31, 1981.

Issued in Washington, DC, on September
17, 1981.
J. R. Grothe,
Chif, Exemptions Branch, Office of
Hazardous Materials Regulation, Materials
Transportation Bureau.
FR Dec. 81-27793 Filed 9-30-81; 8:45 aml

BILLING CODE 4910-60-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Trade Policy Staff Committee;
Solicitation of Public Views on the
Extension, Reduction, or Termination
of Import Relief for High-Carbon
Ferrochromium

On November 15, 1978, the President
issued Proclamation 4608 implementing
import relief in the form of a temporary
duty increase on the importation of high-
carbon ferrochromium described in item

49 CFR 172.101. 173.315, 176.76(b) .............

49 CFR 172.101, 175.30 .....................................

49 CFR 172.101(6)(b), 175 30......................

49 CFR 172.101(6)(b), 175.30 . ...............

49 CFR 172.101, 172.400, 173.286, 175.3,
17520.

49 CFR 173.119 . ...............................

number 923.18 of the Tariff Schedules of
the.United States. That action was taken
pursuant to Section 203(a) of the Trade
Act of 1974, 19 U.S.C. 2253, m response
to a finding by the USITC that the
domestic industry producing like or
indirectly competitive products was
suffering from serious injury or the
threat thereof substantially caused by
increased imports of such products.

The import relief will expire on
November 15, 1981 unless extended by
the President. Pursuant to section 203(h)
(3) and (4) of the Trade Act, the
President may extend, reduce, or.
terminate the import relief after
receiving advice from the USITC and
taking into account the considerations in
202(c) of the Trade Act.

On September 16, 1979 the USITC
reported to the President its advice
under 203 (1)(2) and (1)(5) of the Trade
Act as to the probable economic effects
of such expiration, which was
summarized as follows: "On the basis of
the information before the Commission
m this investigation, it is our judgment
that termination of import relief with
respect to high-carbon ferrochromium
would have a significant adverse
economic effect on the domestic
industry. We therefore advise that relief
be extended in modified form for an
additional 3-year period to provide the -

domestic industry with more time in
which to complete the process of
adjusting to import competition. Because
we believe the present relief is
ineffective, we have discussed in this

I

To authorize the use of non-DOT specification cargo tanks fof thb
shipment of certain nonflammable gases. (Mode 3.)

To authorize two shipments of inhibited hydrochloric, acid solution In a
DOT Specification 60 rubbei lined portable tank, (Mode 4)

To authorize the transportation of military ammunition packed, marked
and labeled In accordance with Department of oefense tequlremenls.
(Mode 4.)

To authorize tha transportation of military ammunition packed, marked
and labeled in accordance with Department of Defense requirements,
(Mode 4.1

To authorize the shipment of a water reactive mateial via air when
packaged in the same outside packaging with separately packaged
small quantities of a flammable liquid, a corrosive liquid, a corrosive
solid, and non-hazardous materials In non.DOT specification corrugated
fiberbeard boxes. (Modes 1. 4, 5.)

To authorize the use of a DOT Specification 57 porlable tank for
shipment of flammable and combustible liquids by water. (Mode 3.)

statement several alternative forms of
extended relief for the President's
consideration. It is also our view that
the present relief, although no longer
very effective, would be better than no
relief after November 15, 1981, In view
of information indicating a large buildup
of inventories of imported high-carbon
ferrochromium which could cause a
significant decline in prices." (See
USITC Report Number TA-203-8 of
September 1981 for further details.)

The Office of the United States Trade
Representative chairs the interagency
Trade Policy Committee Structure that
makes recommendations to the
President as to what action, if any, he
should take with respect to any action
on an extension, reduction or
termination of relief. In order to assist
the Trade Policy Staff Committee In
developing recommendations to the
President, interested persons are invited -
to submit written briefs to the Trade
Policy Staff Committee on the probable
effects of any extension, reduction or
termination or present import
restrictions now in effect with respect to
high-carbon ferrochromium, specifically
with respect to the following factors:

(1) The probable effectiveness of the
extension, reduction, or termination of
the import relief as a means to promote
adjustment, the efforts being made or to
be implemented by the industry
concerned to adjust to import
competition, and other considerations
relevant to the position of the Industry
in the nation's economy;

Application
No.

EE 7603-X.

EE 8675-N.

EE 8675-N.

EE 8679-N.

EE 8681-N.

48390
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(2) The effect of the extension,
reduction or termination of import relief
on consumers and on competition in the
domestic markets for such articles;

(3) The effect of the extension.
reduction or termination of import relief
on the international economic interest of
the United States;

(4) The impact on United States
industries and firms as a consequence of
any possible modification of duties or
other import restrictions which may
result from international obligations
with respect to compensation;

(5) The geographic concentration of
imported products marketed in the
United States;

(6) The extent to which the United
States market is a focal point for exports
of such article by reason of restraints on
exports of such article to, or on imports
of such article into, third country
markets; and -

[7) The economic and social costs
which would be ncurred by taxpayers,
communities and workers if import relief
were or were not extended, terminated
orreduced.

In addition, views on the President's
legal authority to extend relief with
modification such as an increased

"breakpomt price, will be considered.
Briefs ihould be submitted in twenty

(20) copies to the Secretary, Trade
Policy Staff Committee, Room 413, 600

17th Street, N.W., The Winder Building.
Washington, D.C. 20506.

To be considered by the Trade Policy
Staff Committee, submissions should be
received by the Secretary no later than
the close of business Friday, October 9.
1981.

For further information, contact
Catherine Curtiss, Room 322A (202-395-
7203). Legal questions should be
directed to Mike Hathaway, Room 221,
(202-395-3432).
Frederick L. Montgomery.
Chairman, Trade Policy Staff Committee
[FR Dom. M-2-104 Mied 9-3DO-t .5 =1

BILWNG CODE 3190-01-M

Determination Regarding the
Application of Certain International
Agreements

This notice I modifies the
determination published in the Federal
Register of January 4,1980 (45 FR 1181),
as amended by determinations
published at 45 FR 18547,45 FR 36569,45
FR 63402,45 FR 85239.40 FR 24059.40
FR 40624 and 46 FR 46263.

Under section 1-103(b) of Executive
Order 12188 of January 2, 1980, the
functions of the President under section

3 Inquiries concerning this notice should be
addressed to Kathryn Fynn Ofice ofGATr
Affairs. Office of the U.S. Trade Representative.
Washington. D.C. 20500 (02) 39S-3003.

2(b) of the Trade Agreements Act of
1979 (the Act) and section 701(b) of the
Tariff Act of 1930 as amended, are
delegated to the United States Trade
Representative (the Trade
Representative). who shall exercise such
authority with the advice of the Trade
Policy Committee.

Now, therefore, L William E. Brock,
United States Trade Representative, m
conformance with the provisions of
section 2(b) of the Act, section 701(b) of
the Tariff Act of 1930 as amended, and
section 1-103(b) of Executive Order
12188, do hereby determine, effective on
the date of signature of this Notice, that:

With respect to the Agreement on
Interpretation and Application of
Articles VI. XVI, and XXM of the
General Agreement on Tariffs and
Trade (the Subsidies Code), India has
accepted the obligations of the
agreement with respect to the United
States and should not otherwise be
dened the benefits of the Agreement.

In accordance with section 7011N] of
the Tariff Act of 1930. as amended (19
U.S.C. 1671(b)), as of September 25.1981.
India is a "country under the
Agreement."
William E. Brock.
UnitedStates Trade Representative.
[FR De., M-23,. F.ied %0M S =1t4 al
BILLING CODE 3190-01-M

4j8391
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Items
1

2
3

4-6
7

8
9

10
11-
12
13

CIVILAERONAUTICS BOARD;

[M-333, September 24, 1981]

TIME AND DATE: 9:30 a.m., October 1,
1981.
PLACE: Room 1027; (open), room 1012
(closed), 1825 Connecticut Avenue,
N.W., Washington, D.C. 20428.

SUBJECT:

1. Ratification of Items adopted by
notation.

2. Rules of Government Travel Fares: Draft
order to show cause why tariffs containing
the "YCA': fare designator by carriers which
do not have government contracts should not
be cancelled. (Memo 791, BCCP, BDA, OGC)

3. Docket 89788, Acquisition of Control by
Air Florida System, Inc. Western Air Lines,
Inc., Western's motion to dissolve Air
Florida's voting trust. (BCCP)

4. Docket 36858, Air New England, Inc.,
Violations of Part 250. (Memo 603-A, BCCP)

5. Commuter carrier fitness determination
of Pennsylvania Aviation, Inc. d.b.a. Wings
Airways. (Memo 790, BDA)

6. Commuter carrier fitness determination
of Pompano Air Taxi, Inc. d.b.a. Pompano
Airways. (Memo 786, BDA)

7 Dockets EAS-391 through 402; Appeal of
Essential Air Service Determinations of the
12 eligible points in Illinois. (Memo 792, BDA,
OCCR, OCC

8. Docket EAS-754, Appeal of Rome,
Georg' of its determination of eligibility for
essential air service under section410(b).
(0GC, OCCR, BDA)

9. Dockets EAS-416, 417, 418,419,420,421,
422, 423, 424, 425, and 426, Appeal of

Essential Air Transportation Determinations
at Dodge City, Garden City, Goodland, Great
Bend, Hays, Hutchinson, Parsons/
Independence/Coffeyville, Liberal/Guymon,
Okla., Manhattan/Junction City/Ft. Riley,
Salina and Topeka, Kansas. (Memo 204-A,
BDA, OGC, OCCR)

10. Docket EAS-612, Amendment of
Essential Air Service definition at Elkins,
West Virginia to permit one stop service m
the Elkins-Pittsburgh market. (Memo 585-C,
BDI)

11. Dockets 35908 and 36204, Essential Air
Transportation at Clearfield/Philipsburg,
Pennsylvania. (BDA, OCCR)

12. Docket EAS-487; Essential Air Service
Determination for West Yellowstone,
Montana. (Memo 735, OGC, BDA, OCCR)

13. Docket 39902-Amencan Airlines'
exemption application to postpone
resumption of service at Palm Springs,
Califorma. (BDA, OCCR)

14. Oiange County Additional Points Show-
Cause Proceeding. (BDA]

15. Docket 39899; Application of Jet
Fleet Corporation, Inc. f'or transfer and
reissuance of its certificates of public
convenience and necessity to engage in
charter air transportation. (Memo 788,
BDA)

16. Docket 37236, Essential Air Service at
Danville, Virginia. (BDA, OCCR, OC)

17 Docket 35489, Petition of Hughes Air
Corp., d.b.a. Hughes Airwest for
compensation pursuant to section 419(a) (7)
(B) of the Federal Aviation Act of 1958, as
amended. (BDA)

18. Dockets 38300, 38323--:-Petitions by the
American Institute for Foreign Study and the
United States Tour Operators Association for
rulemakmgs to raise the 10 percent limit on
charter price increases. (Memo 330-C, OGC)

19. Dockets 37531, 37532, 22771-Accident
liability insurance coverage for U.S. and
foreign air carriers. (OGC)

20. Docket 38905-Civil penalty for
violation of CAB rules of conduct. (Memo 765,
OGC, BCCP)

21. Docket 38534, Spanish Main
International Airlines Fitness Investigation,
Docket 34128, Application of Spanish Main
InternationalAirlines for a certificate of
public convenience and necessity. (Memo
780, OGC,)

22. Dockets 38965, 39158-Application of
Wings International Airways, Inc., Wings
International Airways Fitness Investigation.
(OCC)

23. Docket 30356. Transcontinental Low-
Fare Route Proceeding (Remanded); Opinion
and Order on Discretionary Review. (OGC)

24. Docket 35634, IATA agreements
proposing new and.amending approved cargo
rate structures applicable in various world
markets during the October, 1981-September,
1982, period. (BIA)

25. Docket 39718, complaint of DHL against
Braniff baggage rules. (Memo 787, BIA, BCCP)

26. NPRM to eliminate the airport notice
and approved service plan requirements and
the opQrational restrictions in 14 CFR 213.4
(a) and (b). (Memo 783, BIA, eGC. BDA)

27 Docket 39325-Application of World
Airways for scheduled combination authority
between San Francisco/Oakland, Los
Angeles, and Honolulu, on the one hand, and
Manila, Republic of the Philippines, on the
other hand. (Memo 620-A, BIA, OCC, BALI)

28. Docket 39417, Application of Air
Florida, Inc., to add Miami-Preostwick;
Scotland on Route 197-F. (BIA, OGC, BALI)

,29. Consultations with the United Kingdom
scheduled to begin October 5, 1981 in London
regarding British Airports authority user
charges. (BIA)
STATUS: 28-(Open); 29-(Closed).,
PERSON TO CONTACT: Phyllis T. Kaylor,
the Secretary (202) 673-5068.
iS-1493-61 Filed -zg-81: 3:45 pm]

BILLING CODE 6320-01-M

2
COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 11 a.m., Friday, October
9, 1981.
PLACE: 2033 K Street, NW,, Washington,
D.C., Eighth floor conference room,
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Surveillance Briefing.
CONTACT PERSON FOR MORE
INFORMATION: Jane Stuckey, 254-6314.
IS-1485-81 Filed 9--29-81: 11ilt ami

BILLINGCODE 6351-01-M

3

FEDERAL CROP INSURANCEi
CORPORATION.

[NOM-81-1]

TIME AND DATE: 9:45 a.m., Monday,
October 5-6, 1981.
PLACE: Room 201-W, Administration
Building, USDA, 14th andIndependenco
Avenue, SW., Washington, D.C. 20250,
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Bylaws.
2. Recision of previous resolution.
3. Ratification of previous actions,
4. Good Faith Reliance on

Misrepresentation item.
5. Debt Management Policy.
6. Annual Report.
7. Organization.
8. Investigations.
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9. Board management philosophy.
10. Docket systems.
11. Prevented Planting Docket

CONTACT PERSON FOR MORE
INFORMATION: Peter F. Cole, Secretary,
202-447-3325.

Dated. September 29, 1981.

S--1495-81Fied 9-29-81; 3:47 pml
BILLING CODE 3410-05-11

4
FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of Changeszm Subject Matter of
Agency Meeting

Pursuant-to the provisions of
subsection (e)(2) of the "Government in
the Sunshine Act" (5 U.S.C. 552b(e)(2)),
notice is hereby given that at its closed
meeting held at 2:30 p.m. on Monday,
September 28,1981, the Corporation's
Board of Directors determined, on
motion of Chairman WilliamM. Isaac,
seconded by Director Charles E. Lord
(Acting Comptroller of the Currency),
that Corporation business required the
addition to the agenda for consideration
at the meeting, on less than seven days"
notice to the public, of the following
matters:
Application of Heritage Bank-North, Monroe

Township (P.O. jnesburg). New Jersey.
for consent to purchase the assets of and
assume the liability to pay deposits made
in State Bank of Raritan Valley. Raritan.
New Jersey. and to establish the three
offices of State Bank of Raritan Valley as
branches of Heritage Bank-North.

Recommendation regarding the liquidation of
a bank's assets acquired by the
Corporation in its capacity as receiver.
liquidator, or liquidating agent of those
assets:

Case No. 44,929-SR-Amencan Bank & Trust
Company. NewYork. New York

The Board further determined, by the
same ma]orityvote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of the matters in a
meeting open to public observation; and
that the matters could be considered in
,a closed meeting by authority of
subsections (c)(6), (c)(8), (c)(9](A)(ii),
(c](9](B), and (c)(1O) of the "Government
m the Sunshine Act" (5 U.S.C. 552b
(c)(6). (c](8), (c)(9)(A(ii), (c)(9)(B), and
(c)(10)).

Dated: September 28 981.
Federal Deposit IAsurxnce Corporation.
Hoyle I. Robinson.
Executive Secretary.
[S-1488-M Fied 9--uZis pmi
BILLING CODE 6714-01-M

5
FEDERAL DEPOSIT INSURANCE
CORPORATION.

Notice of Changes In Subject Matter of
Agency Meeting

Pursuant to the provisions of
subsection (e)(2) of the "Government In
the Sunshine Ac' (5 U.S.C. 552b(e)(2)).
notice.is hereby given that at its open
meeting held at 2:00 p.m. on Monday,
September 28,1981, the Corporation's
Board of Directors determined, on
motion of Chairman William M.Isaac,
seconded by Director Charles B. Lord
(Acting Comptroller of the Currency),
that Corporation business required the
addition to the agenda for consideration
at the meeting, on less than seven days'
notice to the public, of the following
matters:

Application of First City Bank-Addison. a
proposed new bank. to be located at 14800
Quorum Drive, Addison. Texas, for Federal
deposit insurance, and for Consent to
establish a detached drive-in facility at
14780 Landmark Boulevard. Addison.
Texas.

Application of Sun Bank of Jacksonville,
Jacksonville. Florida. for consent to merge.
under its charter and tile. with Beach
Guaranty Bank Jacksonville Beach.
Florida. and to establish the sole office of
Beach Guaranty Bank as a branch of the
resultant bank.

Recommendations regarding the liquidation
of a bank's assets acquired by the
Corporation in its capacity as receiver.
liquidator, or liquidating agent of those
assets:

Case No. 44,923-L-Norther Ohio Bank,
Cleveland, Ohio

Memorandum and Resolution re: Gateway -

National Bank of Chicago. Chicago. llinoLs.
Guaranty Bank & Trust Company. Chicago.
Illinois

The Board further determined, by the
same majority vote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable.

Dated. September28. 198L
Federal Deposit Insurance Corporation.
Hoyle L Robinson.
Executive Secretaty.
[S-1487-81 Filed 9_"- :eI=fp
BILLING CODE 6714-C1-.I

6
FEDERAL DEPOSIT INSURANCE
CORPORATION.
Notice of AgencyMeeting

Pursuant to the provisions of the
"Government in the Sunshine Act" >(5
U.S.C. 552b), notice is hereby given that
at.9:30 a.m. on Monday, September 28,
1981, the Board of Directors met In
closed session, by telephone conference
call, to consider the following matters:

(1) Authorization of funds for the payment
of insured deposits in Southwestern Bank.
Tucson. Arizona. which was closed by the
Superintendent of Banks of the State of
Arizona on September 25,1981. and
appointment of a liquidator for the assets of
the closed bank

(2) Application of Dal-Ichi Kangyo Bank.
Ltd.. Tokyo, Japan, a foreign bank for Federal
deposit insurance of depostis received at and
recorded for the account of its proposed
branch to be located ati SouthWabash
Avenue. Chicago. Illinois; and

(3) Memorandum re. Spouse Travel Policy.

In calling the meeting, the Board
determined, on motion of Chairman
William M. Isaac, seconded by Director
Irvine H. Sprague (Appointive),
concurred in by Director Charles E. Lord
(Acting Comptroller of the Currency),
that Corporation business required its
consideration of the matters on less than
seven days' notice to.the public; that no
earlier notice of the meeting was
practicable, that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(2]. (c](6],
(c)(8). (c)(9)(A)(H). and (c)(9](B] of the
"Government in the Sunshine Act" >[5
U.S.C. 552(b)(c)(2). (c)(6), (c](8).
(c)(9)(A) il). and (c)(9]0B)).

Dated. September 28.1981.
Federal Deposit Insurance Corporation.
Alan J. Kaplan,
AssIstant Executive Secretary.
LS-14 -M Filed 9- 12-:1290 pm)j
BILLING COOE 6714-01-M

7
FEDERAL ELECTION COMMISSION.

DATE AND TIMe: Thursday. October 8,
1981 at 10 a.m.
PLACE: 1325 K Street, NW., Washington,
D.C. (fifth floor).
STATU'S. Portions of this meeting will be
open to the public and protions will be
dosed.
MATTERS TO BE CONSIDERED Portions
open to the public:
Setting of dates for future meetings
Correction and approval of minutes
Advisory opinions:

Draft AO 1981-34 Philip J. Barter. national
Association of Retired Federal
Employees

Draft AO 1981-3& ChnstopherJ. Daly.
CAMPAC Publications

Draft AO 1981-42: Vernon F. Ravenscroft,
Consulting Associates, Inc.

Pending Legislation
Appropriations and budget
Classification actions
Routine administrative matters

Portions closed to the public:
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Compliance. Litigation. Audits. Personnel.

DATE AND TIME: Monday, October 26,
1981 at 10 a.m.
PLACE: 1325 K Street, NW., Washington,
D.C. (fifth floor).
STATUS: Public hearing.

-MATTER TO BE CONSIDERED: Notice of
proposed rulemaking for 11 CFR 114.3
and 114.4: Communications by
Corporations and Labor Organizations.
* * * * *

DATE AND TIME: Wednesday, October 28,
1981 at 10 a.m.
PLACE: 1325K Street, NW., Washington,
D.C. (fifth floor).
STATUS: Public hearing.
MATTER TO BE CONSIDERED: Continued.
from October 26, 1981, if necessary.
*e * * * *t

DATE AND TIME: Friday, October,30, 1981
at 10 a.m.
PLACE: 1325 K Street, NW., Washington,
D.C. (fifth floor].
STATUS: Public hearing.
MATTERS TO BE CONSIDERED: Continued
from October 28, 1981, if necessary.
PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Public Information
Officer; Telephone: 202-523-4065.
Marjone W. Emmons,
Secretary of the Commission.
IS-1492-81 Filed 9-29-81:3:44 pml
BILLING CODE 6715--0-M

8
FEDERAL ENERGY REGULATORY
COMMISSION.
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 46 FR 47698,
September 29, 1981.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 10 a.m., September 30, 1981.
CHANGE IN THE' MEETING: The meeting
time has been changed to 9:00 a.m. and
the following items have been added:
Item No., Docket No., and Company
ER-. ID-1424, Edwin I. Hatch
M-6. RA80-96, Guam Oil & Refining

Company, Inc.
RP-3. G-11980, et a., RP67-23, et al., and

RP73-113, eta., Tennessee Gas Pipeline
Company

CP-2. CP78-532, Ozark Gas Transmission
System

CP-3. CP81-388-000, CP81-388--001 and CP81-
388-002, Northwest Canadian Gas Sales
Company CP78-123, eta., Northwest
Alaskan Pipeline Company

Kenneth F. Plumb,
Secretary.
[S-1491-81 Filed -29-81; 3:43 pro]
BILLING CODE 6459-85-M

9
FEDERAL MARITIME COMMISSION.
TIME AND DATE: 9 a.m., October 7,1981.
PLACE: Hearing Room One, 1100 L Street
NW., Washington, D.C. 20573.
STATUS: Parts of the meeting will be,
open'to the public. The rest of the
meeting will be closed to the public.
MATTERS TO BE CONSIDERED: Portions
open to the public:

1. Proposed Amendment of Commission
Order No. 1 (Revised), section 7.08 to
Delegate to the Managing Director Authority
to Determine Applicability of Section 15
Shipping Act to certain Terminal Agreements.

2. Docket No. 81-47: Lease Agreement No.
T-3753 Between Maryland Port
Administration and Atlantic and Gulf
Stevedores, Inc.-Consideration of the
record; Petition of Sea-Land Service, Inc. to
Intervene.

Portion closed to the public:
1. Docket No. 81-11--"50 Miles Container

Rules" Implementation by Common Carriers
by Water Serving the Atlantic and Gulf Coast
Ports of the United States-Possible
Violations of the Shipping Act, 1916, and of
the Intercoastal Shipping Act, 1933-Motions
to Dismiss; Request for Oral Argument;
Request For Procedural Schedule; Possible
Consideration of the Record.

CONTACT PERSON FOR MORE
INFORMATION: Joseph C. Polking,
Assistant Secretary (202) 523-5725.
[S-1496-8i Filed 9-29-81; 3:56 pm
BILLING CODE 6739-01-M

10

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION.
September 23, 1981.
TIME AND DATE: 10 a.m., Wednesday,
September 30,1981.
PLACE: Room 600, 1730 K Street, N.W.,
Washington, D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following:

1. Kaiser Steel Corporation, DENV 75-163-
P, IBMA 77-3. (Issues include whether
violation of 30 CFR § 75.509 occurred).

2. V & R Coal Company, HOPE 76-275-P,
IBMA 77-21. (Issues include whether
violation of 30 CFR § 70.246 occurred).

3. Florence Mining Company, Helen Mining
Company, Oneida Mining. Company, North.
American Coal Corp., PITT 77-15, etc., IBMA
77-32. (Issues include whether 30 CFR
§ 75.1405 is applicable to rubber-rail
equipment).

4. Joseph W. Herman v. Imco Services,
WEST 81-109-DM. (Issues'include whether
judge erred in dismissing discrimindtion
complaint for failure to respond to show
cause order].

5. Amax Coal Company, LAKE 81-37
(Petition for Discretionary Review; issues

include whether violation of 30 CFR § 77.600
occurred.)

CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen 202-053-5032.
1S-1484-8 Filed 9-29-81; -33 ram)
BILLING CODE 6820-12-M

11

INTERNATIONAL TRADE COMMISSION.

[USITC SE-81-30]

TIME AND DATE: 2 p.m., Thursday,
October 15, 1981.
PLACE: Room 117, 701 E Street, N.W.,
Washington, D.C. 20430.
STATUS: Open t6 the public,
MATTERS TO BE CONSIDERED:

1. Agenda.
2. Minutes,
3. Ratifications.
4. Petitions and complaints:
a.'Coded radio pages (Docket No. 759).
b. Vacuum bottles (Docket No. 760).
5. Any items left over from previous

agenda.

CONTACT PERSON FOR MORE
INFORMATION: Kenneth R. Mason,
Secretary, (202) 523-0161.
18-1490-81 Filed 9-29-81: 2-Upm]
BILLING CODE 7020-02-M

12

PAROLE COMMISSION.

TIME AND DATE:
Tuesday, October 6,1081, 3:30 p.m., 5:30 p.m.
Wednesday, October 7, 1981, 9:00 ant., 5:30

p.m.
PLACE: Room 420-F, One North Park
Building; 5550 Friendship Blvd.;
Bethedsa, Maryland 20015.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Approval of minutes of prior meetings.
2. Reports from Acting Chairman and

Commissioners.
3. Community alternatives to

incarceration- Mr. Jerome Miller, Guest
Speaker.

4. Severity rating of large scale marijuana
cases without managerial or proprietary
interests.

5. Disciplinary infractions-Unit
Disciplinary Committee findings and reports.

6. Severity in pro ition revocation cases,
7. Severity rating for multiple separate

offenses.
8. Wording on Notices of Action.
9. Non-appealable Parole Commission

actions,
10. Superior Program Achievement-

possible modification of program.
11. District of Columbia Parole violators.
12. Inmates released on bond.
13. Youth Corrections Act cases in the

District of Colorado-related population
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changes in institutions at Englewood,
Colorado, Otisville, New York, and
Morgantown. West Virguua.

14. Campbell, John A.-Need to apply for
an exemption under 29 U.S.C. 504.

CONSENT AGENDA: The following
Consent Agenda items only if previously
requested to be opened for discussion at
the meeting.

15. Adoption of modification of rule at 26
CFR 2.47 concernin dispositional
revocations.

16. Procedures Manual modification
concerning representation.

17. Procedures Manual modification
concerning designation of hearing officials
other than examiners.

18. Procedures Manual modification
concerning the inmate's background
statement.

19. Procedures Manual modification
establishing criteria for use of summons in
lieu of warrants.

20. Policy and Procedure Memoranda
issued since last meeting-

a. 8117 Authority for Grants of Parole on
the Record m Selected Cases: Experunental
Procedure (6/23181).

b. 81/8 Use of Parolees as Informants-
Procedures Manual. Appendix 9 (6/23/81).

c. 81/9 Sanctioning of Parorle Violators-.
Procedures Manual Section 211 (6/23/81).

d 81110 Preferen6e for CTC Placement as a
Sanction for Adminstrative Violations-
Procedures Manual Section 121 (6/23/81).

e. 81/11 Votes Required to Terminate
Supervision of Original Jurisdiction Cases-
Procedures Manual Section 119 (6/23/81].

f 81/12 Modifications of Panel
Recommendations and Appeals-Procedures
Manual Sections 111, 112,113, (Effective
September 1,1981)-(7/9/81).

g. 81/13 Revision of 2.26(c)- rocedures
Manual-Section 108 (Effective August 31,
1981] (7/9/81].

h. 81/14 Salient Factor Score/Severity
Change (Effective August 31,1981) (7/10/81).

i. 81115 Modification of 2.47-Dispositional
Review and Revocation (Effective August 31,
1981) (7/10/81).

J. 81/16 Termination of Supervision for
Military Parolees--Procedures Manual,
Section 119 (Effective upon receipt) (8/6/81.

k. 81/17 Corrections of Policy and.
Procedures Memoranda 81/15 and 81/14 (8/
28/81).

21. Research Reports Nos. 27,28,29, and 30
prepared by the Commission's Research
Staff.

CONTACT PERSON FOR MORE
INFORMATION' Ms. Billie L Richards;
Acting Chairman's Office; (301) 492-
5990.
[S-1494--8I Filed 9-29-81: 3:45 prl

BILLING CODE 4410-01-M

13
SECURITIES AND EXCHANGE COMMISSION.

Notice is hereby given, pursuant to the
provisions of the Government In the
Sunshine Act, Pub. L. 94-409, that the
Securities and Exchange Commission
will hold the following meetings during
the week of October 6,1981, in Room
825, 500 North Capitol Street,
Washington, D.C.

Closed meetings will be held on
Tuesday, October 6,:1981, at 10 a.m. and
on Wednesday, October 7,1981,
following the 10 a.m. open meeting.

The Commissioners, their legal
assistants, the Secretary of the
Commission, and recording secretaries
will attend the closed meetings. Certan
staff members who are responsible for
the calendared matters may be present

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, the items to
be considered at the closed meetings
may be considered pursuant to one or
more of the exemptions set forth in 5
U.S.C. 552b(c) (4), (8), (9)(A) and (10) and
17 CFR 200.402(a) (4), (8), (9)(i) and (10).

Chairman Shad and Commissioners
Loomis, Evans, Thomas and Longstreth
voted to consider the items listed for the
closed meeting in closed session.

The subject matter of the closed
meeting scheduled for Tuesday, October
6, 1981, at 10 am., will be:
Access to investigative files by Federal,

State, or self-regulatory authorleles.
Freedom of Information Act appeals.
Consideration of amicus participation.
Formal orders of investigation.
Subpoena enforcement action.
Institution of administrative proceedings of

an enforcement nature.
Institution of injunctive actions.
Regulatory matter bearing enforcement

implications.

The subject matter of he closed
meeting scheduled for Wednesday,
October 7,1981, following the 10 man.
open meeting, will be:

Opinion.
Proposed orders in administrative proceeding

of an enforcement nature.

The subject matter of the open
meeting scheduled for Wednesday,
October 7, 1981, at 10 a.m., will be:

1. Consideration of whether to Issue an
order which would subject the Boston Stock
Exchange, Inc., Cincinnati Stock Exchange,
Inc., Midwest Stock Exchange, Inc., Pacific

Stock Exchange, Inc., and Philadelphia Stock
Exchange. Inc., to the provisions of Securities
Exchange Act Rule l1b-1. relating to the
regulation of specialists, with respect to any
security which Is listed on any such exchange
and which is not listed on either the
American Stock Exchange. Inc.. or the New
York Stock Exchange. Inc. For further
Information, please contact Michael A. Cline
at (202) 272-2402.

2. Consideration ofwhether to issue a
release announcing the rescission of the
interpretative guidance previously provided
In Accounting Series Release No. 261. Such
an action would permit oil and gas producers
to rely on existing generally accepted
accounting principles In changing to or from
the full cost or successful efforts methods of
accounting. For further information, please
contact James D. Hall at (202) 272-2133.

3. Consideration of whether to grant the
request of Morgan. Lewis & Bockius for a
waiver of Imputed disqualification pursuant
to Rule 8(d) of the Commission's Conduct
Regulation, 17 CFR 200.735-8[d). For further
Information please contact Myrna Siegel at
(202) 272-2430.

4. Consideration of whether to grant the
request of Debevoise & Plimpton fora waiver
of Imputed disqualification pursuant to Rule
8(d) of the Commission's Conduct Regulation.
17 CFR 200.735--8(d). For further information.
please contact Myrna Siegel at (202) 272-
2430.

5. Consideration of whether to publish a
release proposing: (1) revision of Guide 60 for
Preparation of Registration Statements
Relating to Interests In Real Estate Limited
Partnerships: (2) amendment of the financial
statement requirements of Item 3-14 of
Regulation S-X. "Special Instructions for Real
Estate Operations to be Acqulred" and (3)
conforming amendments to Guide 60 and to
Form 8-K for current reports. The proposals
would streamline track record disclosure by
sponsors of real estate limited partnerships.
In addition, the proposals represent a
significant cooperative effort between the
Commission staff and a subcommittee of the
North American Securities Administrators
Association. For further information, please
contact William L. Larsen at (202) 272-2604.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact- Bruce
Mendelsohn at (202) 272-2091.
September 28.1981.
IS-i4m Filed 9-NG CE80'-1t-.m
BILLING CODE SOID-01-1
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INFORMATION AND ASSISTANCE

PUBLICATIONS
Code of Federal Regulations
CFR Unit

General information, index, and finding aids
Incorporation by reference
Printing schedules and pricing information

Federal Register
Corrections
Daily Issue Unit
General information, index, and finding aids
Library and Public Inspection Desk
Scheduling of Documents
Laws
Indexes
Law numbers and dates

Slip law orders (GPO)
'Presidential Documents
Executive orders and proclamations
Public Papers of the President
Weekly Compilation of Presidential Documents

Privacy Act Compilation
United States Government Manual

SERVICES
Agency services
Automation
Dial-a-Reg

-Chicago, Ill.
Los Angeles, Calif.
Washington, D.C.

Magnetic tapes of FR issues and CFR
volumes (GPO)

Public briefings: "The Federal Register-
What It Is and How To Use It"

Public Inspection Desk
Regulations Writing Seminar
Special Projects
Subscription orders (GPO)
Subscription problems (GPO)
TTY for the deaf

202-523-3419
523-3517
523-5227
523-4534
523-3419

523-5237
523-5237
523-5227
633-6930
523-3187

523-5282
523-5282
523-5266
275-3030

523-5233
523-5235
523-5235

523-3517

523-5230

523-3408
523-3408

312-663-0884
213-688-6694
202-523-5022

275-2867

523-5235

633-6930
523-5240
523-4534
783-3238
275-3054
523-5229

48097-48616. ........................... 1

FEDERAL REGISTER PAGES AND DATES, OCTOBER
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week 41 FR 32914, August 6, 1976.)
(Monday/Thursday or Tuesday/Fnday).

Monday Tuesday Wednesday Thursday, Friday,

DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS
DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS

DOT/FAA USDA/FSIS** DOT/FAA USDA/FSIS**

DOT/FHWA USDA/FSQS** DOT/FHWA USDA/FSQS**

DOT/FRA USDA/REA DOT/FRA USDA/FlEA

DOT/MA* MSPB/OPM DOT/MA* MSPB/OPM

DOT/NHTSA LABOR DOT/NHTSA LABOR

DOT/RSPA HHS/FDA "DOT/RSPA HHS/FDA

DOT/SLSDC DOT/SLSDC

DOT/UMTA DOT/UMTA

CSA CSA

Documents normally scheduled for Comments should be submitted to the *Note: The Maritime Food Safety and Inspection
publication on a day that will be a Day-of-the-Week Program Coordinator, Administration will begin Service (formerly Food Safety
Federal holiday will be published the next Office of the Federal. Register, National Mon./Thurs. publication as of and Quality Servlce) will no
work day following the holiday. Comments Archives and Records Service, General Oct. 1, 1981. longer be assigned to the
on this program are still Invited. Services Administration, Washington, D.C. 'Note: As of September 14, Tues./Fri. publication schedule.

20408. 1981, documents received from

TABLE OF EFFECTIVE DATES AND TIME PERIODS-OCTOBER, 1981

This table is for determining dates in Agencies using -this table in planning the next Federal business day Is used
documents which give advance notice of publication of their documents must allow (see 1 CFR 18.17).
compliance, impose time limits on public sufficient time for pnnting production. A new table will be published In the first
response, or announce meetings. In computing these dates, the day after Issue of eacb month.

publication is counted as the first day. When All January dates are in 1081.
a date falls on a weekend or a holiday,

Dates of FR
publication

October 1
October 2
October 5
October 6
October 7
October 8
October 9
October 13
October 14

-October 15
October 16
October 19
October 20

October 21

October 22

October 23

October, 26

October 27

October 28
October 29

October 30

15 days after
publication

October 16

October 19

October 20

October 21

October 22

October 23

October 26

October 28

October 29

October 30

November 2

November 3

November 4

November 5

November 6

November 9

November 10

November 12

November 12

November 13

November 16

30 days after
publication

November 2

November 2

November 4

November 5

November 6

November 9

November 9

November 12

November 13

November 16

November 16

November 18

November 19

November 20

November 23

November 23

November 25

November 27

November 27

November 30

November 30

45 days after
publication

November 16

November 16

November 19

November 20
November 23

November 23

November 23

November 27

November 30

November 30

November 30

December 3

December 4

December 7

December 7

December 7

December 10
Deriember 11

December 14
December 14

December 14

60 days after
publIcation

November 30
December 1
December 4

De-ember 7
December 7
December 7
December 8
December 14
December 14
December 14
December 15
December 18
December 21
December 21
December 21
December 22
December 28
December 28
December 28
December 28
December 29

90 days after
publIcation

December 30
December 31
January 4

Januar
January 5
January 6
January 7
January 1i
January 12
January 13
January 14
January 18
January 18
January 19
January 20
January+ 21
January 25
January 25
January 26
January 27
January 28

December 11
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CFR CHECKLIST; 1980/81 ISSUANCES

This checklist, prepared by the Office of the Federal Register, is
published in the first issue of each month. It is arranged in the order
-of CFR titles, and shows the revision date and pnce of the volumes
of the Code of Federal Regulations issued to date for 1980/81.
New units- issued dunng the month are announced on the back,
cover of the daily Federal Register as they become available.
For a checklist of current CFR volumes compnsing a complete CFR
set, see the latest issue of the LSA (List of CFR Sections Affected).
which is revised monthly.
The annual rate for subscnption service to all revised volumes is
S525 domestic, $131.25 additional for foreign maling.
Order from Supenntendent of Documents, Government Pnnting
Office, Washington, D.C. 20402.
CFR Unit (Rev. as of Tile Price
Jan. 1, 1981): 1000-end 7.00
Title Pice CFR Index. .............. 8.50
1-2 . ...... $4.50 CFR Unit (Rev. as of
3 ......... . 6.50 Apr. 1, 1981):
4 ....... ... 6.50 17 Parts:

5 ................................... 9.00 1-239 ............................ 7.50
6 ................... . 3.50 240-6nd ....................... 7.00

7 Parts:
0-52. ............ .......... .....

53-209 . ...................
210-299 .........................
300-399 ..............
400-699...................
700-899 ........................
900-944 .........................
945-980 ........................
981-999 .......................
'1000-1059.. ........
1060-1119 ..................
1120-1199 ...................
1200-1499 ......

1500-1899...............
1900-2799 .........
2800-2851 ....................
2853-end . ............
8 ................. ...........

9 Parts:
1-199 .... ................
200-end . .... . .... ..........

10 Parts:
0-199 ............................
200-399 ........................
400-499 ......................
500-end . ................
11 ......................... ..........

12 Parts:
1-199 ............................
200-299 .........................
300-499... .. .........
500-end .....................

7.50
6.50
7.00
6.00
6.50
7.00
7.00
5.50
5.50
6.50
6.50
6.00
7.50
6.00

10.00
7.00
6.00
5.50

7.50
6.50

7.50
7.50
7.00
7.50
5.50

6.00
8.00
6.00
8.00

13 ....... ....... 7.00
14 Parts:
1-59 ............................. 7.50
60-199 ......................... 8.50
200-1199 .................. 7.50
1200-end .......... ....... 6.00
15 Parts:.
0-299 . ............ 5.50
300-end ............ . 8.50

16 Parts:
0-149 ......................... 6.50
150-999 ................... 6.50

18 Parts:
1-149 .........

20 Parts:.
01-399 .....
40D-499 ... _.........

500-end ............

21 Parts:
1-99 ..................

800-1299 ..........
1300-end .......

7.00

6.00
7.50•
8.00

6.00
6.50
6.50
4.75
8.00
7.50
5.50
6.00
4.75

45 Parts:
196.50

100-149 _....... 7.50
150-199 -...... 7.50
200-499. 5.50
500-1199- 7.50
1200-end- 7.50
46 Parts:
1-29 .............. 5.00
3D-40 4.75

41-- 96.50

70-89.-- - 5.50
90-109_.... 5.50
140-155.-----.......---. 6.00
156-165...... 6.50
166-199- 6.00
400-end . . 6.00
47 Parts:
0-19 .................. 8.50
20-69 8.50

70-797.50

49 Pirts:
1-99. ...... . 5.50
100-177 (Rev..

12/1/80)- 8.00

178-199 (Rev....
12/1/80)7.50

200-399 _........ 7.00
400-999-...... 7.50
1000-1199....... 7.50
1200-1299-. 9.00
130-end.- - 6.50
50 Parts:
1-199 ........ 6-0........ -. -- 6.0
20-end .... . 7.50

23 .... ............... ... 7.50

24 Parts:
0-199 ............................. 6.00
500-799 ......... ...... . 6.50
800-1699 ...................... 7.00

27 Parts:
1-199 ............................ 7.50
200-end ......................... 7.00

CFR Unit (Rev. as of
July 1, 1981):
40 Parts:
0-51 ................................ 7.50
53-80 ................... 8.00
100-149 ....................... 6.50
150-189 ......................... 6.50
190-399 ......................... 7.00
400-424 ......................... 7.00
425-end ......................... 7.00

CFR Unit (Rev. as of
Oct 1, 1980):

42 Parts:
1-399 ............................. 9.50
400-end ......................... 8.50

43 Parts: -
1-199 ......................... 6.50
1000-end ....................... 11.00
44 .................................... 7.00
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CFR ISSUANCES

Complete Listing of 1981 CFR Issuances

This list restates the publication plans for the January, April and July,
1981 quarters and projects the publication plans for the October, 1981
quarter. A projected schedule that will include the January, 1982
quarter will appear in the first Federal Register issue of January, 1982,
immediately after the CFR checklist
Pricing information is not available on projected issuances. Individual
announcenlents of the actual release of volumes will continue to be
printed In the Federal Register and will provide the pnce and ordenng
Information. The monthly CFR checklist and the Annual Cumulative
LSA will continue to provide a cumulative list of CFR volumes-actually
pnnted.
Normally, CFR volumes are revised according to the following
schedule:

Titles 1-16-JanUary 1
Titles 17-27-April ,1
Titles 28-41-July 1
Titles 42-50-October 1

All volumes listed below will adhere to these scheduled revision dates
unless a notation in the listing indicates a different revision date for a
particular volume.

Titles revised as of JanUary 1, 1981:
Title Tiue

1-2 9 Parts:"
3 Compilation 1-199
4 200-end
5 10 Parts:
6 0-199-
7 Parts: 200-399
0-52 400-499
53-209 .500-end
210-299 11
300-399 12 Parts:
400-699 1-199 "
700-899 200-299
900-944 300-499
945-980 500-end
981,999 13
1000-1059 14 Parts:
1060-1119 1-59
1120-1199 60-199
1200-1499 200-1199
,1500-1899 1200-end
1900-2799 15 Parts:
2800-2851 0-299
2852 (Revised as of July 1; 1981) 300-end
2853-end 16 Parts:
8 0-149

150-999
1000-end

Titles revised as of April 1, 1981:
Title

17 Parts:
0-239
240-end
18 Parts:

,1-149
150-399
400-end
19
20 Parts:'
1-399
400-499
500-end
21 Parts:
1-99
100-169
170-199
200-299
300-499
500-599
600-799
800-1299
1300-end
1308 Table. (Cover only)
22
23
24 Parts:
0-199
200-499
500-799
-800-1699

1.700-:end
25
26 Parts:
1 (§§ 1.0-1-1.169)
1(§§ 1.170-1.300)
1(§§ 1.301-1.400)
1(§§ 1.401-1.500)
1(§§ 1.501-1.640)
1 (§ § 1.641-1.850)
1(§ § 1.851-1.1200)
1(§§ 1.1201-end)
2-29
30-39
40-299
300-499
500-599 (Cover only)
600-end (Cover only)
27 Parts:
1-199
200-end
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Titles revised as of July 1, 1981:
Title

CFR Index
28 (Revised as of November 1, 1981)
29 Parts:
0-99
100-499
500-899
900-1899
1900-1910
1911-1919

-1920-end
30 Parts:
0-199
200-end
31 Parts:
200-end
32 Parts:
1-39. Vol. 1 (Revised as of August 1, 1981)
1-39. VoL U1 (Revised as of August 1, 1981)
1-39. Vol. III (Revised as of August 1. 1981)
40-399 -
400-699
700-799
800-999
1000-end
33 Parts:.
1-199
200-end
34 Parts:
1-399
400-end
35 (Revised as of December 31, 1981)
36.Parts:
1-199
200-end
37
38 Parts:
0-17
18-end
39
40 Parts:.
0-51
52
53-80
81-99
100-149
150-189
190-399
400-424
425-end
41 Parts:
Chap. 1 (1-1 to 1-10)
Chap. 1 (1-11 to App.)-2
Chap. 3-6
Chap. 7
Chap. 8
Chap. 9
Chap. 10-17
Chap. 18 Vol. I
Chap. 18 Vol. II
Chap. 18 Vol. III
Chap. 19-100
Chap. 101
hap. 102-end

Titles revised as of October 1, 1981:
Tile

42 Parts:
1-60
61-399
400-end
43 Parts:
1-999
1000-3999
4000-end
44
45 Parts:
1-199
200-499
500-1199
1 200-end
46 Parts:
1-29
30-40
41-69
70-89
90-109
110-139
140-155
156-165
166-199
200-399
400-end
47 Parts:
0-19
20-69
70-79
80-end
48
49 Parts:
1-99
100-177
178-199,
200-399
400-999
1000-1199
1200-1299
1300-end.
50 Parts:
1-199
200-end

MICROFICHE EDITION OF THE CFR-

The CFR is now available on microfiche from the

Superintendent of Documents. Government Prnting

Office, Washington. D.C. 20402, at the following prices:

1980

Complete set (one-time mailing):
$150.00 (domestic).

Individual copies--S2.00 each (domestic).

1981

Subscription (mailed as issued):"

S250.00 (domestic).
Individual copies-S2.00 each (domestic].
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AGENCY ABBREVIATIONS
Used in Highlights and Reminders

(This List Will Be Publisbed Monthly in First Issue of Month.)

USDA Agriculture Department
AMS Agricultural Marketing Service
APHIS Animal and Plant Health Inspection Service
ASCS Agricultural Stabilization and Conservation Service
CCC Commodity Credit Corporation
CSRS Cooperative State Research Service
EOA Energy. Office, Agriculture Department
EQOA Environmental Quality Office, Agriculture Department
ERS Economic Research Service
FmHA Farmers Home Administration
FAS Foreign Agricultural Service
FCIC Federal Crop Insurance Corporation
FGIS Federal Gram Inspection Service
FNS Food and Nutrition Service
FS Forest Service
FSIS Food Safety and Inspection Service
FSQS Food Safety and Quality Service

-IGO Inspector General Office
PSA Packers and Stockyards Aministration
REA Rural Electrification Administration
SCS Soil Conservation Service
SEA Science and Education Administration
SRS Statistical Reporting Service
TOA Transportation Office, Agriculture Department

COMMERCE Commerce Department
BEA Bureau of Economic Analysis
BIE Bureau of Industrial Ecohomcs
Census Census Bureau
EDA Economic Development Administration
FSPSO Federal Statistical Policy and Standards Office
FTZB Foreign-Trade Zones Board
ITA International Trade Adnamistration
MBDA Minority Business Development Agency
NBS National Bureau of Standards
NOAA National Oceanic and Atmospheric Administration
NTIA National Telecommunications and Information
Administration I

NTIS National Technical Information Service
PTO Patent and Trademark Office
USTS United States Travel Service

DOD Defense Department
AF Air Force Department
Army Army Department
DCAA Defense Contract Audit Agency
DIA Defense Intelligence Agency
DIS Defense Investigative Service
DLADefense Logistics Agency
DMA Defense Mapping Agency
DNA Defense Nuclear Agency
EC Engineers Corps
Navy Navy Department

ED Education Department
NCH National Council for the Handicapped

DOE Energy Department
APA Alaska Power Administration
1PA Bonneville Power Administration

ICRE Conservation and Renewable Energy, Office of Assistant
Secretary
EIA Energy Information Administration
ERA Economic Regulatory Administration

ERO Energy Research Office
ETO Energy Technology Office
FERC Federal"EnergV Regulatory Commission
OHA Hearings and Appeals Office, Energy Department
SEPA Southeastern Powe Administration
SWPA Southwestern Power Administration
WAPA' Western Area Power Administration

HHS Health and Human Services Department
ADAMHA Alcohol, Drug Abuse, and Mental Health
Administration
CDC Centers for Disease Control
FDA Food and Drug Administration
HCFA Health Care Financing Administration
oHDSO Human Development Services Office
HRA Health Resources Administration
HSA Health Services Administration
NIH National Institutes of Health
NIOSH National Institute for Occupational Safety and Health
PHS Public Health Service
ARO Refugee Resettlement Office
SSA Social Security Administration

HUD Housing and, Urban Development Department

CARF Consumer Affairs and Regulatory Functions, Office of
Assistant Secretary
CPD Community Planning and Development, Office of Assistant
Secretary
EQO Environmental Quality Office, Housing and Urban
Development Department
F.HC Federal Housing Commissioner, Office of Assistant
Secretary for Housing
FHEO Fair Housing and Equal Opportunity, Office of Assistant
Secretary
GNMA Government National Mortgage Association
ILSRO Interstate Land Sales Registration Office
NCA New Communities Administration
NCDC New Community Development Corporation
NVACP Neighborhoods, Voluntary Associations and Consumer
Protection, Office of Assistant Secretary
SEECB Solar Energy and Energy Conservation Bank

INTERIOR Interior Department

BIA Bureau of Indian Affairs
BLM Bureau of Land Management
FWS Fish and Wildlife Service
GS Geological Survey
Mines Mines Bureau
NPS National Park Service
OB A Office of Hearings and Appeals, Interior Department
RB Reclamation Bureau
SMREO Surface Mimng Reclamation and Enforcement Office

JUSTICE Justice Department

ANTITRUST Antitrust Division
BJS Bureau of Justice Statistics
DEA Drug Enforcement Administration
FCSC Foreign Claims Settlement Commission
INS Immigration and Naturalization Service
JJDPO Juvenile Justice and Delinquency Prevention Office
LEAA Law Enforcement Assistance Administration
NIC National Institute of Corrections
NIJ National Institute of Justice
OJARS Justice Assistance, Research and Statistics Office
PARCOM Parole Commisgion
PB Prisons Bureau

LABOR Labor Department
BLS Bureau of Labor Statistics
ESA -Employment Standards Administration
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ETA Employment and Training Administration
FCCPO Federal Contract Compliance Programs Office
LMSEO Labor Management Standards Enforcement Office
MSHA Mine Safety and Health Administration
OSHA Occupational Safety and Health Administration
P&WBP Pension and Welfare Benefit Programs Office
W&H Wage and Hour Division

STATE State Department

FSGB Foreign Service Grievance Board

DOT Transportation Department

CG Coast Guard
FAA Federal Aviation Administration
FHWA Federal Highway Administration
FRA Federal-Railroad Administration
MA Maritime Administration
NHTSA National-Highway Traffic Safety Administration
RSPA Research and Special Programs Administration
SLSDC Saint Lawrence Seaway Development Corporation
UMTA Urban Mass Transportation Administration

TREASURY Treasury Department
ATF Alcohol, Tobacco and Firearms Bureau
Customs Customs Service
Comptroller Comptroller of the Currency
FACO Foreign Assets Control Office
FS Fiscal Service
IRS Internal Revenue Service
Mint Mint Bureau
PDB Public Debt Bureau
RSO Revenue Sharing Office
SS Secret Service -

Independent Agencies
ACHP Historic Preservation, Advisory Council
ANGTS Alaska Natural Gas Transportation System, Office of
Federal Inspector
ATBCB Architectural and Transportation Barriers Compliance
Board
CAB Civil Aeronautics Board
CEO Council on Environmental Quality
CFTC Commodity Futures Trading Commission
CITA Textile Agreements Implementation Committee
CPSC Consumerk"Product Safety Commission
CRC Civil Rights Commission
CSA Community Services Administration
DIDC Depository Institutions Deregulation Committee
EEOC Equal Employment Opportunity Commission
EPA Environmental Protection Agency
ESC Endangered Species Committee
EXIMBANK Export-Import Bank of the U.S.
FCA Farm Credit Administration
FCC Federal Commumcations Commission
FDIC Federal Deposit Insurance Corporation
FEC Federal Election Commission
FEMA Federal Emergency Management Agency
FEMAIUSFA United States Fire Administration
FFIEC Federal Financial Institutions- Examination Council
FHLBB Federal Home Loan Bank Board
FHLMC Federal Home Loan Mortgage Corporation
FLRA Federal Labor Relations Authority
FMC Federal Maritime Commission
FRAC Federal Register Administrative Committee
FRS Federal Reserve System.
FSIDP Foreign Service Impasse Disputes Panel
FSLRB Foreign Service Labor Relations Board
FTC Federal Trade Commission
GAO General Accounting Office
GPO Government Printing Office
GSA General Services Administration

n 
I II

REMINDERS

I List of Public Laws
Note: No public bills which have become law were received by the
Office of the Federal Register for inclusion in today's List of Public
Laws.
Last Listing September 30.181

GSA/ADTS Automated Data and Telecommunications Service
GSAJFPRS Federal Property Resources Service
GSA/FSS Federal Supply Service
GSA/NARS National Archives and Records Service
GSA/OFR Office of the Federal Register
GSA/PBS Public Buildings Service
GSA/TPUS Transportation and Public Utilities Service
ICA International Communication Agency
ICC Interstate Cammerce Commission
IDCA International Development Cooperation Agency
IDCA/AID Agency for International Development
ITC International Trade Commission
IRLG Interagency Regulatory Liaison Group
LSC Legal Services Corporation
MB Metric Board
MSPB Merit Systems Protection Board
MWSC Minimum Wage Study Commission
NACEO National Advisory Council on Economic Opportunity
NASA National Aeronautics and Space Administration
NCCB National Consumer Cooperative Bank
NCUA National Credit Union Administration
NFAH National Foundation for the Arts and the Humanities
NLRB National Labor Relations Board
NRC Nuclear Regulatory Commission
NSF National Science Foundation
NTSB National Transportation Safety Board
OMB Office of Management and Budget
OMB/FPPO Federal Procurement Policy Office
OPIC Overseas Private Investment Corporation
OPM Office of Personnel Management
OPM/FPRAC Federal Prevailing Rate Advisory Committee
OSTP Office of Science and Technology Policy
PADC Pennsylvania Avenue Development Corporation
PBGC Pension Benefit Guaranty Corporation
PRC Postal Rate Commission
PS Postal Service
ROAP -Reorganization Office of Assistant to President
RRB Railroad Retirement Board
SBA Small Business Administration
SEC Securities and Exchange Commission
SFC Synthetic Fuels Corporation
SSS Selective Service System
Trade Representative Trade Representative. Office of United
States
TVA Tennessee Valley Authority
VA Veterans Administration
WRC Water Resources Council
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DEPARTMENT OF AGRICULTURE

Federal Grain Inspection Service

Termination of Designations of the
Gibson City Grain Inspection
Department, the Indianapolis-Grain
Inspection and Weighing Service, Inc.,
and the Wyoming Department of
Agriculture

AGENCY: Federal Grain Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: This notice announces that
the designations of three official
agencies will terminate on March 31,
1982, and requests applications from'
parties interested in being designated as
agencies to conduct official inspection
services in the geographic areas
currently serviced by each of the three
present agencies. The three official
agencies are the Gibson City Gram
Inspection Department, the Indianapolis

.Grain Inspection and Weighing Service,
Inc., and the Wyoming Department of
Agriculture,
EFFECTIVE DATE: November 2,1981.
FOR FURTHER INFORMATION CONTACT.
James R. Conrad, Chief, Regulatory
Branch, Compliance Division, Federal
Grain Inspection Service, U.S.
Department of Agriculture, 1400
Independence Avenue, Room 2405
Auditors Building, Washington, DC
20250, telephone (202] 447-8525.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291;.
therefore the Executive Order does not
apply to this action.

Sections 7(f][1) of the U.S. Grain
Standards Act, as amended (7 U.S.C. 71,
et seq., at 79(f)(1)) (Act), specifies that
the Administrator of the Federal Gram
Inspection Service is authorized, upon
application by any qualified agency or
person, to designate such agency or
person to perform official inspection
services after a determination is made
that the applicant is better able than any
other applicant to provide official
inspection services in an assigned
geographic area.

The Gibson City Grain Inspection
Department (Gibson City), Routes 47
and 9, P.O. Box 20, Gibson City, Illinois
60936, was designated as an official
agency under the Act for the
performance of official grain inspection
functions on February 1, 1979. The --
Indianapolis Grain Inspection and
Weighing Service, Inc. (Indianapolis),
4804 East Michigan Street, Indianapolis,
Indiana 46201, was designated as an

official agency under the Act for the
performance of official grain inspection
functions on November 20,1978.The
Wyoming Department of Agriculture
(Wyoming), 2219 Carey Avenue,
Cheyenne, Wyoming 82002, was
desigiated as an official agency under
the Act for the performance of official
grain inspection functions on November
20,1978. The three agencies'
designations will terminate on March 31,
1982. Section 7(g)(1) of the Act states
generally that designations of official
agencies shall-terminate no later than
trienmally and may be renewed in
accordance with the criteria and
procedures prescribed in the Act.

The geograhic area presently assigned
-to Gibson City in the State of illinois
pursuant to Section 7(f)(2) of the Act and
which is the geographic area that may
be assigned to the applicant selected for
designation is the following:

Bounded: on the North by the northern
Livingston County line from the ICG
Railroad line;

Bounded: on the East by the
Livingston County line, the Ford County
line; the southern Ford County line west
to Interstate 57; Interstate 57 south to
State Route 136;

Bounded: on the South by State Route
136 west to a point approximately 10
miles west of the eastern McLean
County line; and

Bounded: on the West from this point
through Arrowsmith to Pontiac along a
straight line running north and south,
which intersects with the ICG Railroad

.line northeast to the northern Livingston
County line.

Also, the following location which is
outside of the foregoing contiguous area,
and which is presently assigned to
Gibson City and which is part of the
geographic area that may be assigned to
the applicant selected for designation is:

Farm Service, Arrowsmith, Illinois, in
McLean County. /

An exception to the described
geographic area is the following location
situated-inside Gibson City's area which
has been and will continue to be
serviced by the following official
agency:

Bunge Corporation, Pontiac, Illinois, In
Livingston County to be serviced by the
Bloomington Grain Inspection'
Department.

The geographic area presently
assigned to Indianapolis in the State of
Indiana pursuant to section 7(fJ(2) of the
Act and which is the geographic area
that may be assigned to the applicant
selected for designation are the
following Counties:

Bartholomew; Brown; Hamilton, south
of State Route 32; Hancock; Hendricks;
Johnson; Madison, west of State Route

13 and south of State Route 132; Marion'
Monroe; Morgan; and Shelby.

The geographic area presently
assigned to Wyoming pursuant to
section 7f0(2) of the Act and which is
the geographic area that may be
assigned to the applicant selected for
designation is the'entire State of
Wyoming except the geoppraphic area
assigned to the Denver Grain Exchange
Association, Inc., Commerce City,
Colorado, which is as follows;

Goshen County, Platte County, and
the following locations in Laramie
County: Albin Elevator, Albin: Farmers
Coop, Bums; Carpenter Elevator,
Carpenter, Pillsbury Company, Egbort;
and Pine Bluffs Feed and Grain, Pine
Bluffs.

Interested parties, Including Gibson
City, Indianapolis, and Wyoming, are
hereby given oportunity to apply for
designation as the official agency for
each respective specified geographic
area, as described above, under the
provisions of Section 7(f) of the Act and
section 800.196(b) of the regulations
issued thereunder, as applicable. The
designations in each specified
geographic area are for the period
beginning April 1, 1982, and terminating
March 31, 1985. Parties wishing to apply
for any'of these designations should
contact the Chief, Regulatory Branch,
Compliance Division, at the address
listed above for appropriate forms and
Information. Applications must be
postmarked not later than November 2,
1981'to be elgible for consideration,

In making a determination as to which
applicant will be designated to provide
official inspection service In the
geographic areas, consideration will be
given to all applications submitted and
all other information available to the
Administrator. All'applications
submitted pursuant to this notice will be
available for public inspection at the
Regulatory Branch, Compliance
Division, during regular business hours.
(Sec. 8, Pub. L. 94-582, 90 Stat. 2873, (7 U.S.C.
79))

Dated: September 23, 1981.
J. T. Abshier,
Director, Compliance Divsmon.

IFR Doe. 81-28085 Fied 0-30-1: &45 am]
BILLING CODE 3410-EN-M

Request for Comments on Applicants
for Designation in the Areas Currently
Assigned to Agricultural Seed
Laboratories, Decatur Grain
Inspection, Inc., and the South
Carolina Department of Agriculture

AGENCY: Federal Grain Inspection
Service, USDA.

48418
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ACTION: Notice.

SUMMARY: This notice requests
comments from interested parties on the
applicants for designation as the official
agency in the areas currently assigned
to Agricultural Seed Laboratories (Agri
Seed), Decatur Gram Inspection, Inc.
(Deca-ur), and the South Carolina
Department of Agriculture (South
Carolina). The three designations
terminate effective 12 p.m., December
31,1981.
DATE: Comments to be postmarked on or
before November 2,1981.
ADDRESS: Comments must be submitted
in writing, in duplicate, to Lewis
Lebakken, Jr., Director, Issuance and
Coordination Staff, USDA, FGIS, Room
1127, Auditor Buildings, 1400
Independence Avenue, SW.,
Washngton, DC 20250, telephone (202)
447-3910. All comments received will be
made available for public inspection at
the above address during regular
business houis (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT.
Lewis Lebakken, Jr., telephone (202)
447-3910.
SUPPLEMENTARY rNFORMATON This
action has been reviewed and
determined not to be a rule or regulation
as defined mExecutive Order 12291;
therefore the Executive Order does not
apply to this action.

The July 30,1981, issue of the Federal
,Register (46 FR 39079) contained a
notice-from the Federal Grain Inspection
Service (FGIS) requesting applications
for designation to perform official
inspection services under the U.S. Gram
Standards.Act as amended (7 U.S.C. 71
et seq.) (Act], in the areas currently
assigned to Agri Seed, Decatur, and
South Carolina. Applications were to be
postmarked by August 31,1981.

One applicant requested designation
for all of the geographic area currently
assigned to Agri Seed. That applicant is
Agricultural Seed Laboratories, Phoemx,
Arizona, Owner and Chief Inspector:.
Thomas B. Storey. Agri Seed applied for
a renewal of designation for an
additional 3-year period.

One applicant requested designation
for all of the geographic area currently
assigned to Decatur. That applicant is
Decatur Graiji Inspection, Inc., Decatur,
Illinois, President: John N. Humphrey.
Decatur applied for a renewal of
designation for an additional 3-year
period./

One applicant requested designation
for all of the geographic area currently

assigned to South Carolina. That
applicant is the South Carolina
Department of Agriculture, North
Charleston, South Carolina,
Commissioner. G. Bryan Patrick, Jr.,
South Carolina applied for a renewal of
designation for an additional 3-year
period.

In accordance with § 800.200(b](21 of
the regulations under the Act, this notice
provides interested persons the
opportunity to present their views and
comments concerning the applicants. All
comments must be submitted to the
Issuance and Coordination Staff,
specified in the address section of this
notice, and postmarked not later than
November 2,1981. '

The Adinmstrator of FGIS has
determined that a 30-day comment
period would not impose any undue
obligations on others and, under the
circumstances, provides a sufficient
period of time for comments while
expediting the designation process.

Consideration will be given to all
comments filed and to all other
information available to the
Administrator of FGIS before a final
decision is made with respect to this
matter. Notice of the final decision will
be published in the Federal Register and
the applicants will be informed of the
decision in writing.
(Sec. 8, Pub. L 94-582, 80 StaL 2873(7 U.S.C.
79))

Dated. September 23, 1981.
1. T. Abshzer,
Director, Compliance Division.
[FR Ooc. 8 -2SO Filed 0-3D-ft &43 =1
BILWNG CODE 341Oa-EN-

Request for Comments on Applicants
for Designation in the Areas Currently
Assigned to California Department of
Food and Agriculture and Washlngtdn
Department of Agriculture
AGENCY: Federal Gram Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: This notice requests
comments from interested parties on the
applicants for designation as the official
agency in the areas currently assigned
to California Department of Food and
Agriculture (California) and Washington
Department of Agriculture
(Washington). The two designations
ternminate effective 12 p.m., January 31,
1982.
DATE: Comments to be postiparked on or
before November 30,1981.

ADDRESS: Comments must be submitted
In writing, in duplicate, to Lewis
Lebakken, Jr., Director, Issuance and
Coordination Staff, USDA. FGIS, Room
1127, Auditors Building. 1400
Independence Avenue, SW,
Washington, DC 20250, telephone (202)
447-3910. All comments received will be
made available for public inspection at
the above address during regular
business hours (7 CFR 1.27(b)).
FOR FURTHEI INFORMATION CONTACT.
Lewis Bebskken, Jr., telephone (202) 447-
3910
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291;
therefore the Executive Order does not
apply to this action.

The August 4, 1981, issue of the -

Federal Register (46 FR 39775) contained
a notice from the Federal Grain
Inspection Service (FGIS) requesting
applications for designation to perform
official inspection, officialweihing, and
supervision of weighing services under
the U.S. Grain Standards Act, as
amended (7 U.S.C. 71 et seq.] (Act), in
the areas currently assigned to
California and Washington.
Applications were to be postmarked by
September 3,1961.

One applicant requested designation
for all of the geographic area currently
assigned to California. That applicant is
the California Department of Food and
Agriculture, Sacramento, California,
Director. Richard E. Rominger.
California applied for a renewal of
designation for an additional 3-year
period.

One applicant requested designation
for all of the geographic area currently
assigned to Washington. That applicant
is the Washington Department of
Agriculture, Olympia, Washington,
Director Bob J. Mickelson. Washington
applied for a renewal of designation for
an additional 3-year period.

In accordance with § 800.206(b][2) of
the regulations under the Act, this notice
provides interested persons the
opportunity to present their views and
comments concerning the applicants. All
comments must be submitted to the
Issuance and Coordination Staff,
specified in the address section of this
notice, and postmarked not later than
November 30,1981.

I II I II III I
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Consideration will be given to all
comments filed and to all other
information available to the
Administrator of FGIS before a final
decision is made with respect to this
matter. Notice of the final decision will
be published in the Federal Register and
the applicants will be informed of the
decision in writing.
(Sec. 8, Sec. 9, Pub. 194-582,190 StaL 2873.
2875 (7 U.S.C. 79, 79a))

Dated: September 23, 1981.
. . Abshier,

Director, Compliance Division.
(FR Doc. 81-2087 Fileds-s: 5:45 amj

BILLING CODE 3410-EN-M
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Ch. 1

23 CFR Chs. I and II

33 CFR Chs. I and IV

41 CFR Ch. 12

46 CFR Chs. I and III

49 CFR Subtitle A, Chs. I-Vi

[OST Docket No. 59; Notice 80-2]

Department Regulations Agenda and
Review List; Semi-Annual Summary
AGENCY: Department of Transportation.
ACTION: Department Regulations
Agenda and Review List.

SUMMARY: The Regulations Agenda is a
semi-annual summary of each pending
proposed regulation that the Department
of Transportation ("Department")* has
issued and each proposed and final
regulation that the Department expects
to publish in the -Federal-Register-during
the succeeding 12 months or such longer
projected period as may be anticipated.
The Regulations Review List is a semi-
annual summary of the existing
regulations that the Department of
Transportation has selected for review
and possible revocation -or revision. The
Agenda and the Review List provide the
public with information about the
Department of Transportation's
regulatory activity. It is expected that
this information will enable the public.to
be more aware of, and allow it to more
effectively participate in, the
Department's regulatory activity.
ADDRESSES: The mailing address for the
initiating offices of the Department
which appear in the Agenda and the
Review List are 400 Seventh Street, SW.,
Washington, D.C. 20590, except for the
Federal Aviation Administration and the
St. Lawrence Seaway Development
Corporation, which are located at 800
Independence Avenue, S.W.,
Washington, D.C. 20591, and the U.S.
Coast Guard, which is located at 2100
Second Street, S.W., Washington, D.C.
20593.

* Note.-Te Maritime Administration was made
an operating administration of the Department of
Transporltdion on August , 1981. At that time,
development of this Agenda was already underivay
aid itrwas too late to include the Maritime
Admnistration regulatory actions in this Agenda.
They will publish a separate Agenda on October 29,
1981, and will be included in the Department's next
Agenda scheduledfor publication on April 1. 198Z

FORi FURTHER INFORMATION CONTACT.

'General
For further information on the Agenda

or the Review List, m general, contact:
Neil R. Eisner, Assistant General
Counsel for Regulation and
Enforcement, Department of
Transportation. 400 Seventh Street, SW.,
Washington, D.C. 20590, 202-426-4723.
Specific

For further information about any
particular item on the Agenda or the
Review List, contact the individual
listed in the column headed "Contact"
for that item.
SUPPLEMENTARY INFORMATION:

Table of Contents
Supplementary Information:

Background
Definitions
Regulatory Flexibility Act
Explanation of Information on the

Regulations Agenda
Explanation of Information on the

Regulations Review List
General
Mailing Lists for Regulatory Documents
General Rulemaking Contact Persons
Public-Rulemaking Dockets
Request for Comments
Purpose

Agenda
Review last
Appendix A-Instructions for Obtaining
"Copies of Regulatory Documents

Appendix B-General Rulemaking Contact
Persons

Appendix C-Public Rulemaking Dockets
Appendix D-Innovative Regulatory

Techniques

Background
Improvement of government

regulations is a prime goal of the Reagan
Administration. There should be no
more regulations than necessary, and
those that are issued should be simpler.
more comprehensible, and less
burdensome. Regulations should not be
issued without appropriate involvement
of the public; once issued, they should
be periodically reviewed and revised, as
needed, to assure that they continue to
meet the needs for which they originally
were designed.

To help the Department of
Transportation ("Department") achieve.
these goals, and m accordance with
Executive Order 12291 ("Federal
Regulation" 46 FR 13193; February 19,
1981) and the Department's Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979), the Department
prepares a semi-annual Department
Regulations Agenda for publicationin
the Federal Register. The Agenda
summarizes each pending proposed
regulation that the Department has

issued and each proposed and final
regulation that the Department expects
to publish in the Federal Register during
the succeeding 12 months or such longer
projected period as may be anticipated.
The Executive Order and the Regulatory
Policies and Procedures also Include a
requirement that the Department
prepare a semi-annual list of existing
regulations it has selected for review
and possible revocation or revision for
publication in the Federal Register.

The Agendas and Review Lists are
based on reports submitted by the
'initiating offices by the beginning of
February and August each year. After
these reports are consolidated for, and
reviewed by, the Department
Regulations Council, the Department's
Regulations Agenda and Review List Is
prepared and published in the Federal
Register. The Department's last
Regulations Agenda and Review List
was published in the Federal Register on
April 2, 1981 (46 FR 20036). The next one
is scheduled for publication In the
Federal Register on April 1, 1982.
Regulatory Flexibility Act

In 1980, Congress passed the
Regulatory Flexibility Act (RFA), P.L.
96-354, which requires the designation
of those regulations for which a
Regulatory Flexibility Analysis will be
prepared, i.e., those regulatiorls that
would have a significant economic
impact on a substantial number of small
entities. The symbol "I" appears at the
left margin, prior to the title, for each
significant and nonsignificant regulation
in this Agenda for which a Regulatory
Flexibility Analysis will be, or has been,
prescribed. In addition, where the RFA
applies to a significant regulation In this
Agenda, that fact is noted In the
regulation's summary under subheading
C "Analysis," by the addition of a slash
(/) after the words "Regulatory
Evaluation" or "Regulatory Impact
Analysis," followed by the words
"Regulatory Flexibility Analysis."

The RFA also requires that each
year the Department publish a list of
those regulations that have a significant
economic impact on a substantial
number of small entities and are to be
reviewed under the Act during the
succeeding twelve months. The Review
last in this and future Agendas will
include those regulations to be reviewed
under the RFA or those for which,
review has been concluded since the
last Agenda. The symbol "t" also will
appear in the left margin, prior to the
title, for each such regulation. It should
be noted, however, that after a
preliminary assessment of the
regulations listed for RFA review, it

v I IIIL
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may be found that-the regulations, in
fact, do not have a significant economic
impact on a substantial number of small
entities anda full RFA review will be
unnecessary.

Definitions
The Agenda and the Review List

cover all rules and regulations of the
Department, including those that'
establish conditions for financial
assistance. The following definitions are
provided for ease in understanding the
information in this document.

(1) Initiating office means an
operating administration or other
orgamzational element within the
Department, the head of which is
authorized bylaw or delegation to issue
regulations or to formulate regulations
for issuance by the Secretary.

(2) Significant regulation means a
regulation that is not an emergency
regulation and thatin the judgment of
the head of the initiating office, or the
Secretary, or the Deputy Secretary-

(a)-Is a major regulation;
(b) Concerns a matter on which there

is substanligl public interest or
controversy;

(c) Has a major impact on another
operating administration or other parts
of the Department or other Federal
Agency;

(d) Has a substantial effect on State
and local governments;

[e) IFas a substantial impact on a
major transportation safety problem;

(f) Initiates a substantial regulatory
program or change in policy;

(g) Is substantially different from
international requirements or standards;
or

(h] Otherwise involves important
Department policy.

(3) Major regulation means a
significant regulation for which a
Regulatory Impact Analysis is required
tobe prepared.

14) Em ergency regulation means (a) a
regulation that, in the judgment of the
head of the initiating office,
circumstances require to be issued
without notice and opportunity for
public comment or made effective in
less than 30 days after publication in the
Federal Register, or (b) is governed by
sh6rt-term statutory or judicial
deadlines.

(5) Nonsignificant regulation means a
regulation that, in the judgment of the
head of the initiating office, is neither a
significant nor an-emergency regulation.

A preliminary and final Regulatory
Impact Analysis is required for each
proposed and final regulation,-
respectively that (1) -is likely to result in:

(a) An annual effect on the economy
of $100 million or more;

b) A major effect on the general
economy in terms oficosts, consumer
prices, orproduction;

(c) A major increase in costs or prices
for consumers; individual industries;
Federal, State. or local government
agencies; or geographic regions;

(d) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets; or

(2) The Secretary or bead of the
initiating office determines deserves
such an analysis.

Explanation of Information on the
Regulations Agenda

The Regulations Agenda is divided by
initiating offices. For each initiating
office the Agenda lists: (1) significant
regulations, which are subdivided into
two subcategones--major significant
regulations and other significant
regulations, (2) nonsignificant
regulations, and (3) routine and frequent
nonsignificant regulations. For each
proposed and final regulation, the
Agenda provides the following
information: (1) a short descriptive title;
(2) a summary;, (3) the earliest expected
date for a decision on whether to issue
the proposed or final regulation; (4) a
contact office official who can provide
additional information, including advice
on how to obtain documents referenced
in the Agenda; and (5) the related
regulatory citation in the Code of
Federal Regulations. If final action has
been taken on an item included on the
previous semi-annual Agenda, that item
is still contained in this Agenda and the
final action is indicated under the
"Summary" column of that item.

For a significant regulation, the
summary includes: (1) a description of
the proposed or final regulation; (2) a
brief statement as to why it is
considered significant; (3) a listing of
any analyses an initiating office will
prepare or has prepared for the
rulemaking document; e.g., a Regulatory
Impact Analysis or Evaluation, an
Environmental Impact Statement (EIS),
Regulatory Flexibility Analysis, and an
Urbin Impact Analysis; (4) a brief
statement of the objectives-why the
regulation is needed; (5) the legal basis
for the action being taken; (6) the past
and anticipated chronology of the
development of the regulation including
any final action taken since the last
semi-annual Agenda and (7) the related
regulatory citation in the Code of
Federal Regulations. It should be noted
that, even though a Regulatory Impact
Analysis is not required for some items

on the Agenda, the Department requires
an economic analysis for all of its
regulations. This economic analysis is
contained in the Regulatory Evaluation.

For nonsignificant regulations issued
routinely and frequently as part of an
established body of technical
requirements (such as the Federal
Aviation Admimstration's Airspace
Rules) to keep those requirements
operationally current, only the general
category of the regulations, the identity
of a contact office or official, and an
indication of the expected number of
regulations are included; individual
regulations are not listed.

If a regulatory docket number has
already been established, itis contained
in parentheses immediately following
the short descriptive title of the
regulation. If a member of the public
desires further information regarding a
particular proposal or regulation,
reference should be made to this docket
number. The Federal Highway
Administration also provides an FHPM
number.at this point for easier reference
by those who use the Federal-aid
Highway Program Manual (FI-PM. The
numbers following the IPM represent,
respectively, the volume, chapter,
section and subsection at which the
material is located in the FHPM.

In the "Earliest Expected Decision
Date" column, abbreviations are used to
indicate the particular documents being
considered for issuance by that date.
ANPRM stands for Advance Notice of
Proposed Rulemaking, SNPRM for
Supplemental Notice of Proposed
Rulemakmg, NPRM for Notice of
Proposed Rulemaking, and FR for Final
Rule. lasting a date in tis column is not
an indication that a proposal or a final
rule will be issued on that date; it is the
earliest date on which a decision is
expected to be made on whether to
issue the document listed. Submittal of
any proposed or final rule to the Office
of Management and Budget for review,
under Executive Order 12291, must
follow such a decision. For major rules,
this review could take 60 days or more.
If any document is issued, publication in
the Federal Register would follow within
a few days. These dates are based on
current schedules. Subsequently
received information could result in a
decision not to take regulatory action or
in changes to proposed publication
dates. For example, the need for further
evaluation could result m a later
publication date; evidence of a greater
need for the regulation could result in an
earlier publication date.

It should be noted that some of the
items on the Agenda result from
programs that were established to
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review existing regulations and revoke
or revise those regulations-that the
initiating office determined were not
achieving their intended purpose.
Projects under regulatory development
that resulted from a review of existing
regulations to determine whether they
should be revoked or revised are
preceded by the word "Review" in the
"Title" column. Because some reviews
can be large-scale undertakings, and
because there are already a number of
these in the regulatory development
process, the Department thought it
would provide the public with valuable
information if it indicated not only
which regulatory reviews are under
consideration but also which reviews
have now reached the stage where
proposed revisions are being, or have
been, prepared. The number of
regulatory projects that an initiating
office can handle is limited by available
resources. Therefore, the number of
projects in the regulatory development -
stage may limit the number of reviews
that can be added.

Explanation of Information on the
Regulations Review List

The Regulations Review List is
divided by initiating offices. For each
office, it provides the following
information: (1) a short description of
the existing regulations involved,
including the related citation to the
Code of Federal Regulations; (2) a brief
description of the reasons for each
selection; (3) a contact office or official
who can provide additional information;
and (4) the target date for completing the
review and determining the corrective
course of action to be taken. The action
taken can be revocation or revision of
the regulation, or it can be a
determination that no regulatory action
is necessary because the regulation is
found to be achieving its goals and the
goals and objectives of Executive Order
12291 and the Department's Regulatory
Policies and- Procedures. If final action
has been-taken on an item included on
the previous semi-annual Review List,
that item is still contained in tlus
Review List and the final action is
indicated under the "Reasons for
Selection" column for that item.

General
To allow for easier use of the Agenda

and for quick comparison with earlier
Agendas, the Department has instituted
the following additional procedures in
the Agenda: (1) Items listed on the
Agenda or Review List retain the same
order in each semi-annual publication. If
subheadings are used within an
initiating office's listing, then, the same
order is retained within each

subheading. (2) New items generally are
added at the end of the appropriate
portion of the Agenda or Review List
and are identified by an asterisk ("')
on the left side of the "Title" when first
added. (3) New substantive Information
added to items that were on an earlier
Agenda or Review last is printed in
italics.

Mailing Lists for Regulatory Documents
To assist the public m obtaining ,

regulatory documents issued within the
Department of Transportation, an
Appendix A has been included in this
document. The appendix contains
instructions on how to be placed on
mailing lists for copies of regulatory
'documents, including the Department's
Semi-Annual Regulations Agenda,
issued by the operating administrations
of the Department and the Office of the
Secretary. There is no charge for this
service; however, because of the costs
involved, the number of copies of a
document forwarded to an individual
requestor may be limited. Persons
already on mailing lists for particular
documents within the Department will
,remain on those lists and should not
reapply.

By following the instructions specified
in the appendix, a person can be placed
on a mailing list for future copies of the
Department's Regulations Agenda,
which will be updated and published in
the Federal Register every year during
April and October. By using the Agenda,
individuals can determine which Notice
or Ad nce Notice of Proposed
Rulemaking, to be issued.by elements of
the Department, is of interest to them.
Then, using the instructions in the
appendix, such persons also can be
placed on a mailing list to ensure that,
after the document of interest is issued.
a copy will be mailed to them for their
review and comment, In this way,
individuals will be relieved of the
burden of having to review the Federal
Register, perhaps on a daily basis. The
Department expects that this process
will ensure that those people placed on
mailing lists will receive early notice so
that their views on the document can be
adequately prepared and presented
within the established comment period.

General Rulemaking Contact Persons
To assist persons desiring to obtain

general information concerning the
rulemaking process within the
Department's operating adinimstrations,
an Appendix B has been added to the
Agenda. This appendix sets forth the
addresses and the telephone numbers of
the persons who can respond quickly to
requests for general rulemaking
information. Please note, however, that

questions related to particular
rulemaking actions shduld still be
referred to the contact person listed
with the particularrulemaking on the
Agenda.

Public Rulemaking Dockets

To facilitate the inspection of docket
files and the submission of comments by
the public, an Appendix C sets forth the
addresses and working hours for the
Rules Docket for each operating
administration.
Request for Comments

Agenda
Our Agenda is intended primarily for

the use of the public. In each of the eight
Agendas that we have issued, we have
made modifications and refinements
that we believe provide the public with
more helpful information as well as
make the Agenda easier to use. We
have, for example, tried to give as many
Federal Register and Code of Federal
Regulations citations as possible so that
the public can easily check source
documents when they are needed for
more information; we also have tried to
maintain the same order in the list of the
regulations in the Agenda, adding now
items at the end and putting new
information in italics so that it would be
easier for the public to follow the
development of a regulation from one
Agenda to the next. We would now like
to ask you, the public, to make
suggestions or comments on how the
Agenda could be further improved, For
example, do you find thd information
presented in an easily understandable
manner? Do you find it easy to follow a
regulation's development from Agenda
to Agenda? Do you find that the format
for setting out the information enables
you to use the Agenda easily? Do you
find that the explanation of the
information in the Agenda and'the
Review List is clearly explained in the
preamble to the Agenda? Your
responses to these questions or any
other comments or suggestions you may
have should be sent to Neil R. Eisner,
whose address appears above.

Reviews
In an effort to comply further with the

spirit of Executive Order 12291 and the
Regulatory Flexibility Act, we are also
seeking suggestions on existing
regulations that should be included on
our Review List; that is, which existing
regulations issued by an operating
administration of the Department or the
Office of the Secretary do you believe
need to be reviewed to determine
whether they should be revised or
revoked? The Department is particularly
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interested m obtainmginformation on
requirements that have a "significant
economic impact on small entities" and
therefore, must be reviewed under the
Regulatory Flexibility Act. If you have
any suggested regulations, please send
them, along with your explanation of
why they should be reviewed, to the
concerned operating administration or
the Office of the Secretary, at the
appropriate address noted in the
"Addresses" paragraph above.

In accordance with the Regulatory
Flexibility Act, comments are
specifically invited on regulations listed
in the Review portion of the Agenda
that are targeted for review under the
AFA. Those comments should be
addressed to the "contact"person of the
operating administration involved, at
the appropriate address noted in the
"Addresses"paragraph above.

It should be noted that the
Department has already initiated a
systematic review of over 40 of its most
costly and controversial existing
regulations for possible revision/
rescission. The regulations selected for
this priority review are identified by a
bullet (""') in the left margin preceding
the title. Several of the selected

-regulations are also included either in
the Agenda or review portion of this
notice; however, selection for priority
review will ensure that they will receive
special expedited attention and that
they will be reviewed in a systematic
fashion.

Innovative Regulatory Techniques

The Department of Transportation is
reviewing its regulations for regulatory
areas where the application of

innovative regulatory techniques would
be appropriate. The Department invites
the assistance of the public m this
search.

Particular techniques that have shown
promise throughout the federal
government are (1) the creation of
marketable rights; (2) the use of
economic incentives; (3) the use of
performance standards; (4) the use of
market-oriented compliance measures;
(5) the enhancement of competition; (6)
the use of information disclosure; (7) the
use of voluntary standards; and (8) the
tailoring pf standards to distinguish
among categories of regulated entities
("tierng"). More complete descriptions
of these innovative techniques are set
forth in Appendix D. The Department of
Transportation is already using these
techniques in many regulatory programs.
However, the vmews of the public are
solicited with respect to other regulatory
programs where these techniques can be
applied effectively to reduce the
burdens on regulated entities or to
reduce governmental costs. If you have
any suggestions, please send them to the
concerned operating administration or
the Office of the Secretary, at the
appropriate address noted m the
"Address" paragraph above. Additional
information on the innovative
techniques program can be obtained by
contacting Neil R. Eisner, whose address
appears above.

Purpose

The Department is publishing this
Regulations Agenda and Review List in
the Federal Register to share with
interested members of the public the
Department's preliminary expectations

regarding its future regulatory actions.
This should enable the public to be more
aware of the Department's regulatory
activity. Knowledge of the nature and
scope of this activity, as well as the
specific proposals and reviews being
considered, should result m more
effective public participation in the
Department's regulatory activity. For
example, awareness of the dates when
notipes may be issued seeking public
comment should allow appropriate
planning and more efficient use of the
comment period. By providing the
expected date for a decision on whether
to issue a final rule, the Department
expects that more appropriate planning
by those concerned with the regulation
will also be possible.

This publication in the Federal
Register does not impose any binding
obligation on the Department, or any of
the offices within the Department, with
regard to any specific item on the
Agenda or the Review List. Regulatory
action in addition to the items listed is
not precluded.

If further Information is desired on
any of the Items listed in the Agenda or
the Review List, the public Is
encouraged to contact the individual
listed for the particular item. Additional
information concerning the Agenda or
the Review List, in general, or the
Department's Regulatory Policies and
Procedures may be obtained from Neil
R.Eisner whose address and telephone
number appear above.

Issued in Washington. D.C. on August 31,
1981.
DroWl.oWs,
Secretary of Transportalion.
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

OST, Office of the Secretary

Significant Regulations: Major
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility AcL ORegulation selected for priority review.

Italics: New or changed information since last Agenda]

Title

Allocation of "Slots" at Washing-
ton National Airport.

Nondiscnmination on the Basis 'of
Handicap.

'Summary

A. Description: Proposed amendment to establish proce-
dures for allocating the hourly number of instrument flight
operations (takeoffs and landings) or "slots" that may be
reserved at Washington National Airport (WNA) in accord-
ance with the FAA's High Density Rule.

B. Why Significant This proposal is considered a signifi-
cant rulemaking project due to substantial public interest
and potential costs to airlines.

C. Analysls Regulatory Impact Analysis ....................................

D. Need: The Civil Aeronautics Board and the Department
of Justice have expressed concerns about continuing the
antitrust immunity under which the airline scheduling com-
mittees currently allocate slots at WNA. A new method of
allocation may become necessary.

E. Legal Basis: Sections 103, 306, 307 (a), (b), and (c), and
313(a), Federal Aviation Act of 1958, as amended (49
U.S.C. 1303, 1347, 1348 (a), (b), and (c), and 1354(a));
§ 6(c) DOT Act (49 U.S.C. § 1655(c)); Sec. 2, Act for the
Administration of Washington National Airport, 54 Stat.
688.

JF. Chronology: The CAB in conjunction with the FAA
commissioned the Polinomics Research Laboratories,
Inc., to research the allocation problem. A report of its
findings has been prepared. Another report by Econ, Inc.
analyzing a slot allocation auction procedure has been
prepared under an FAA contract On August 15, 1980,
the 'Secretary of Transportation issued a Policy for the
Operation of Washington National Airport (WNA). The
policy and implementing regulations were published in the
Federal Register on September 18, 1980 (45 FR 62406).
On October 29, 1980, DOT issued an emergency regula-
tion for the temporary allocation of slots at WNA for the
penod December 1, 1980 until April 26, 1981; because of
the failure of the scheduling committee to come to an
agreement for that penod. The emergency regulation was
published in the Federal Register on November 3, 1980
(45 FR 72637). The NPRM for a long term solution to the
slot allocation problem was issued on October 27, 1980
(45 FR 71236). A public heanng was held on February
13, 1981, and the comment period was extended until
February 26, 1981 (46 FR 932, January 5, 1981).

G. Citation: 14 CFR pt 93 .............................

A. Description: The Department's secton 504 rule is one
of those selected for priority review. In addition, a May
1981 Federal Court of Appeals decision said-that secion
504 of the Rehabilitation Act of 1973 did not authorize
the Department's rule as it affects mass transit. The
Department published an interim final rule changing the
transit porton of the rule on July 20, 1981 (46 FR 37488)
to conform to the Court's decision. Other parts of the rule

Yill be rewsed in light of the decision and as part of the
•prorfy rewvew of the regulation, with an NPRM to be
issued proposing any appropriate changes..

B. Why Signlficant The section 504 rule is a controversial
regulation affecting all parts of DOT as well as many
providers and users of DOT-funded or operated pro-
,grams. The mass transit section of the rule is controver-
sial and changes to the rule will be of considerable

'interest to the public.

Contact I Earliest expected,
I decision date

Harvey Safeer,
(202) 426-3331

Fobert C. Ashby,
(202) 426-4723

Further action to bo
determined.

FR (Interim
Amendment)
issuedActlon
completed. NPRM
(comprehensive
revision) December
1981.
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA

OST Office of the Secretary

Significant Regulations: Major-Continued

[Key to symbols. *New item. -tAnalysrs or review being considered under Regulatory Flexibility Act. ORegutation selected for priority review.
Italics: New or changed information since last Agenda]

Earliest expectedTitle Summary Contact decision date

C. Analysis: Regulatory Evaluation. (Inteam amendment);
Regulatory Impact Analysls (NPRM for comprehensive
revision).

D. Need: These regulatory actons are necessary in order to
make the rule consistent ih the Court's decision and
the Administration's regulatory pol7cy.

E. Legal Basis: Section 504 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 794); Secton 16(a) of the
Urban Mass Transportation Act of 1964, as amended (49
U.S.C. 1612(a)); secton 165(b) of the Federal-aid Hgh-
way Act of 1973, as amended (23 U.S.C. 142 nt).

F. Chronology. The Final Rule estabEshing the Depart-
ment's section 504 regulations was published May 31,
1979 (44 FR 31442). Inteam ,lna/ rule pubthed July 2,
1981 (46 FR 37488).

G. Citation 49 CFR pt. 27

OST Office of the Secretary

Significant Regulations: Other

S r CEarliest expectedie Summay Contact I deon date

Title VI Civil Rights Regulation ........

Minority Business Enterprise Pro-
gram (Direct Contracting).

A. Description: The proposed regulations would assemble
in one package all DOT procedures and requirements
conceming all recipients of financial assistance under
Title VI of the Civil Rights Act of 1964 (42 U.S.C.
2000d-4).

B. Why Significant: Substantial public Interest Is anticipat-
ed and it will affect all of the DOT elements and the
administration of all grant programs.

C. Analysis: Regulatory Evaluation .......... . .............

D. Need: The Department has an existing Title VI regulation
dating from 1970, and a Title VI order promulgated by
Secretary Coleman on Jan. 19, 1977, and reafuLrmed by
Secretary Adams In March of that year. A new regulatory
package is being developed to replace the previous layer-
ing of regulations.

E. Legal Basis- 42 U.S.C. 2000d-4 .........................

F. Chronology- NPRM published in the Federal Register
January 19, 1981 (46 FR 5588). Comment period closed
April 20, 1981.

G. Citatiom 49 CFR pt. 21 ...............................

A. Description: This regulation would implement the re-
quirements of DOT Order 4000.7A for DOT operating
elements to take affirmative action to assure that minority
business enterpnses participate In Departmental procure-
ment programs.

Robert J. Coates,
(202) 426-4070

Robert Ashby,
(202) 426-4723

Further action to be
determined.

To be withdrawn.
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS-AGENDA AND REVIEW LIST

AGENDA

OST Office of the Secretary
Significant Regulations: Other-Continued

[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulaton selected for priority review,
Italics: New or changed information since last Agenda]

Title Contact fEarliest expected
SSummaryCon decision date

-Revlew: Minority Business En-
erpnse Program (Financial As-

sistance Programs).

Financial Assistance to Partici-
pants in Rulemaklng Proceed-
rags (Docket No. 48).

B. Why Significant: Substantial public interest is anticipat-
ed given the proposed action's potential impact on DOT's
procurement programs.

C. Analysis: Regulatory Evaluation ....... ...................

D. Need: To implement the provisions of the DOT Order
4000.7A by providing detailed instructions for carrying out
the affirmative action requirements of the Order. To sup-
plement the 1978 amendments to the Small Business Act,

E. Legal Basis- Executive Order 11625; Executive Order
12138; 45 U.S.C. 803 P.L 95-507.

F. Chronology. NPRM was published on May 17, 1979 (44
FR 28928). The comment penod closed on July 16, 1979.
The Department published a final,,rule concerning its
financial assistance programs on March 31, 1980 (45 FR,
21172). The Department has concluded that.further rule-
making n the. direct contracting field is -unnecessary at
this l'me, and intends -to Mthdraw thia proposedmrule.

G. Citation: 49 CFR pt 23 ...........................................................

A. Description: The Department is reviewing its regulation
establishing a minority business enterpnse (MBE) pro-
gram in its financial assistance programs (49 CFR Part
23).

B. Why Significant: This regulation has been very contro-
versial, is of interest to most DOT grant recipients and
contractors, and affects the operations of all DOT finan-
cial assistance programs.

C. Analysis* Regulatory Evaluation/Regulatory Flexibility
Analysis (for NPRM).

D. Need: As part of the Administration's program of review-
ing regulations that are costly or controversial, the De-
partment has decided that it is necessary to consider
substantial revisions of the existing rule. The aim of the
revisions would be to reduce regulatory burdens associat-
ed with the present rule.

E. Legal Basis: Title Vi of the Civil Rights Act of 1964 (42
U.S.C. 2000d); Title 23 of the U.S.C., 49 U.S.C. 1730; 45
U.S.C. 906; 49 U.S.C. 1615.

F Chronology. Final Rule published March 31, 1980 (45
FR 21172). NPRM to make intenm amendment to this
final rule, proposing to delete two controversial provi-,
sions, pending revision of the entire rule, published March
12, 1981 (46 FR 16282). Comment penod closed March
26, 1981. Final rule for intenm amendment publishedApril
27, 1981 (46 FR 16202). Proposed revision of entire rule,
anticipated October 1981.

G. Citation: 49 CFR pt 23 ..........................................................

A. Description: This proposal would permit, but not require,
each agency of the Department to fund eligible members
of the public for the reasonable and actual costs of
prepanng and presenting their views at selected agency
rulemaking proceedings.

Robert Ashby,
(202) 426-4723

Sam Podberesky,
(202) 426-4723

FR (Interim
Amendment)
Issued. Action
completed. NPRM
(Comprehensive
Revsion) October
1981.

Action to be
terminared
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA

OST Office of the Secretary

Signifibant Regulations: Other-Continued

[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act *Regu!ation selected for poority review.
Italics: New or changed information since last Agenda]

Trile

Public AvailabMity of Information ......

Summary

B. Why Signlficanb This Issue concerns a matter on which
there is substantial public Interest and controversy and
would have a significant Impact on the operating admirnis-
trations and the Office of the Secretary.

C. Analysis: Regulatory Evaluation .......... .....

0. Need: This rule would substantially increase.the number
of active, informed, and Independent participants at many
rulemaking proceedings within the Department, thereby
increasing the diversity and balance of views presented
to the Department, and enhancing the Department's
knowledge of the interests likely to be affected by its
proposed rules.

E. Legal Basis: The Department's rulemaking authority
under the Department of Transportation Act, 49 U.S.C.
1651 et seq., and related statutes.

F. Chronology: On Jan. 13, 1977, the Department pub-
lished regulations for a one-year demonstration program
to provide financial assistance to certain participants In
rulemaking proceedings of NHTSA. (42 FR 2863). At the
same time, the Department Issued an ANPAM, Inviting
public comments on the feasibility, wisdom, and scope of
a permanent Department-wide program of financial as-
sistance. Upon conclusion of the demonstration program,
NHTSA evaluated the program and recommended that
the Department establish an amended version of the
program throughout the Department On March 16, 1978.
the demonstration program In NHTSA was extended until
the Secretary decided whether to Issue final, permanent
Departmental regulations (43 FR 10918). On January 23,
1979, the regulation governing the NHTSA financial as-
sistance demonstration program was revised to Improve
its administration. The Department Is not In a position at
this time to proceed with the Issuance of an NPRM In
view of the action taken by Congress, on the Depart-
ments Fiscal Year 1981 appropriations. The Depart-
ment's FY 1981 Appropnations Act prohibits the funding
of public participation In the Departmental rulemaking
proceedings.

G. Citation: 49 CFR pt 5 .........

A. Description: This involves a revision of DOT's Freedom
of Information Act regulations. Specific areas to be re-
vised may include the fee schedule and the policy on
waivers of fees for public interest groups and the press.

B. Why Significant: Substantial public Interest.....

C. Analysis: Regulatory Evaluation..

D. Need: Freedom of Information Regulations need periodic
revision to keep current with changes In case law, policy,
and implementation costs.

E. Legal Basts: 5 U.S.C. 552 (Freedom of Information Act).

F. Chronology- The regulations were last revised in 1975.
(40 FR 7915) A new revision Is currently under Internal
development.

G. Citation: 49 CFR pt ...........

1tEaxiest expectedContact I decision date

Rebecca Uma Dailey,
(202) 426-4542

NPRM October 1981.
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Title Summary Contact Earliest expected
decision date

Nondiscrimination in Federally-As- A. Description: The proposed regulation would set forth Robert J. Coates, Further action to be
sisted Programs of the Depart- requirements and.procedures for all State Departments of (202) 426-4070 determned.
ment of Transportation-State Transportation (DOTs) equal employment opportunity
Transportation Agencies' EEO compliance programs. It would also 'consolidate FHWA,
Affirmative Action Programs. FRA, and UMTA responsibilities in this area.

B. Why Significanf. This -proposed regulation would affect
the equal opportunity employment programs of all State
transportation agencies.

C. Analysis: Regulatory Evaluation

D. Need: OST, FHWA, FRA, and UMTA each have respon-
sibility for implementing the equal employment opportuni-
ty programs of State DOTs. This proposed rule would
assure full coordination among these departmental ele-
ments, reduce the burden on the .recipients, simplify
reporting requirements, and eliminate duplication of effort.

E. Legal Basis: Section 22(a) of the Federal-Aid Highway
Act of 1968, as amended; Section 905 of the Railroad
Revitalization and Regulatory Reform Act of 1976; Sec-
tion 19 of the Urban Mass Transportation Act of 1964. as
amended; Section 504 of the Rehabilitation Act of 1973.

F Chronology. The proposed regulation has been forward-
ed to EEOC for review and coordination.

G. Citation: 23 U.S.C. 140(a), 45 U.S.C. 801, 49 U.S.C.
1615, 49 CFR.1.48(c), 2.49(u), 1.51(a).

OST Office of the Secretary

Nonsignificant Regulations

Title Contact Earliest expected
_ _ _ _ _ _ _ISummary _ _ _ _ _ decision date

Consolidation of Transportation
Grants to U.S. Territones.

Rulemaking procedures ...................

Nondiscrimination on the Basis of
Age in DOT Financial Assist,
ance Programs.

Part-time Career Employment
Program.

The regulation would comply with Title V of Pub. L 95-134,
which permits departments and agencies to consolidate
grant programs, reduce reporting requirements, and waive
local matching fund requirements. NPRM was published
on 1/8/79, (44 FR 1765) -(49 CFR pt. 29).

Amendments to the Office, of the Secretary regulations on
notice-and-comment rulemaking. -(49 CFR pt. 5).

This regulation would prohibit age discrimination by recipi-
ents of DOT financial assistance programs. NPRM pub-
lished on October 22, 1979 (44 FR 60946).

This internal order would convert certain full-time positions
in the Department to permanent part-time positions, in
accordance with the Federal Employees' Part-Time
Career Employment Act of 1978. Comment period closed
on November 14, 1980 (45 FR 61074) Internal order, in
the form of an amendmenf to the DOT Personnel Manual,
published August 1981.

Don Ryan,
(202), 426-9605

Sam Podberesky,
(202) 426-4723

Leslie Baldwin,
(202) 426-4388

Norma Phelps,
(202) 426-0185

Further action to be
determined. 1

Further action to be
determined.

Further action to be
determined.

Action complete.
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SSEarliest expected
Tle Summary Contact decson date

*Real Property Appraisal and Ap- This regulation would prescribe requirements for the ap- Lynne Adams- NPRM Early 1982.
praisal Review Regulation. praisal of property to'be acquired pursuant to Title III of Whitaker.

the Uniform Relocation Assistance and Real Property (202) 426-4723
Acquisition Policies Act of 1970.

*Award of Fees and Expenses to This regulation would provide for the award of attorney fees Lynne Adams- FR October 1981.
Successful Litigants.' and other expenses to parties who preval over the Whitaker.

Federal Government in certain admirstrative and court (202) 426-4723
proceedings pursuant to the Equal Access to Justice AcL
(49 CFR pt. 6).

*Minority Business Enterprise This regulation would change the definition of the term Robert C. Ashby, FR September1981.
Program (Financial Assistance). "Hispanic" to include persons of European hIspanic (202)426-4723

ongin. (49 CFR pt 23).

USCG U.S. Coast Guard

Significant Regulations: Major

Earriest expected
Tde Summary Contact decision date

tReview: Proposed Design
Standards for Tank Barges
(Docket No. CGD 75-083). Up.
grade Existing Tank Barge
Construction (Docket No. CGD
75-083a).

A. Description: This action would encompass two regula-
tory projects centered on tank barge construction stand-
ards which resulted from Presllential Initiatives of March
17, 1977, directing study of the tank barge pollution
problem. One project will address new barge cocistruction
while the other will pertain to existing barges.

B. Why Significant: Considered significant due to substan-
tial Congressional-and public Interest.

C. Analysis: Regulatory Impact Analysis, Environmental
Impact Statement/Regulatory Flexibility Analysis.

D. Need: Increased public awareness of the oil pollution
problem, as welt as International and domestic Interest in
this area, have made Improved design standards impor-
tant as a means of reducing the possibility of pollution.

E. Legal Basis: Sec. 201. 86 Stat. 427, as amended (46
U.S.C. 391a).

F. Chronology: The upgrade of tank barge construction
standards was published as an NPRM in the Federal
Register of December 24, 1971 (36 FR 24960). As a
result of the 63 written comments received, It was decid-
ed that the standards needed to be studied further.
especially as they would apply to existing barges.

In 1974, the Coast Guard and the Maritime Administration
performed a joint study of the tank barge pollution prob-
lem which found that certain construction techniques
might provide a significant advantage for eliminating oil
pollution from tank barges. However, the study had sever-
al weaknesses and regulatory action was not taken.

LCDR Spackman.
(202) 426-4431;
LC( R Rock(202) 426-2183

Further action to be
determined.

Notice of intended
future action
October 1981.
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Earliest expectedTitle Summary Contact decision date

Review: Construction and Equip-
ment; Existing Self-Propelled
Vessels Carrying Bulk Uquefied
Gases (Docket No. 77-069).

Damage Stability and Flooding
Protection Standards for Great
Lakes Bulk Dry Cargo Vessels,
(Docket No. CGD 80-159).

In July 1977, the Coast'Guard began a reexamination of the
tank barge construction standards. It was determined that
new barge construction should be treated separately from
existing barges. An ANPRM concerning impacts related
to existing barges was published on June 14, 1979 (44
FR 34440). An NPRM on the standards for new construc-
tion was published on June 14, 1979 (44 FR 34440).
'Public heanngs were held on August 2, 1979 (Washing-
ton, D.C.); August 15, 1979 (Seattle); August 23, 1979
(New Orleans); September 5, 1979 (Washington, D.C.);
and September 7, 1979 (St. Louis). The comment period
ended September 30, 1979. The comment period was
extended to December 1, 1979. Supplemental Notice
p ublished March 13, 1980 (45 FR -16438) announced a

ational Academy of Sciences (NAS) study which was
conducted from February 15, 1980 through July 1981.
Rulemakng has been deferred until review of the NAS
study is completed.

G. Citation: 46 CFFl pts. 32-40 ........................

A. Description: Would amend regulations for existing self-
propelled vessels that carry bulk liquefied gases by in-
cluding the substantive requirements for the "Code for
Existing Ships Carrying Liquefied Gases in Bulk" adopted
by the Intergovemmental Maritime Consultative Organrza-
tion (IMCO). These amendedoregulations would also in-
crease safety levels of existing ships carrying gas.

B. Why Significant This is significant because it involves a
large number of existing U.S. and foreign flag ships which
carry liquefied gas and because- it is the subject of
substantial public interest

C. Analysl Regulatory Impact Analysis...... ...................

D. Need: Increased use of liquefied gases has intensified
the-problems associated with this product Since this
product has unique properties and dangers, a dedicated
set of regulations is needed to address them.

E. Legal Basis: R.S. 4417(a) as amended by section 5, P.L
95-474 (46 U.S.C. 391a); See 6(d)(1), 80 Stat 937 (49
U.S.C. 1655(b)(1)). This rulemaking is also the Port and
Tanker Safety Act of 1978.

F. Chronology: An Advance Notice of Proposed'Rulemak-
ing was published June 30, 1977 (42 FR 33353). This
action was taken pursuant to the Port and Tanker Safety
Act of 1978.

G. Citation: 46 CFR pts. 31, 34, 38, 40, 54, 98, 154 ...............

A. Description: Would require a level of subdivision fOr new
ships which is at least equivalent to that required for
Maritime Administration construction loan guarantees.
Would reduce the nsk of catastrophic sinking and in-
crease the time available to utilize recently improved
survival gear.

B. Why Significant: This project would initiate a significant
change in policy which differs substantially from Interna-
tional standards. Additionally, It could result In a major
price increase for an individual industry.

C. AnalysisrRegulatory Impact Analysis ...................

LCDR McGowan,
(202) 426-2160

Mr. Granholm,
(202) 426-2187

NPRM December
1981.

NPRM August 1982.
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D. Need: Due to lack of subdivision in the cargo hold.
catastrophic sinkings of Great Lakes bulk camers can
occur very rapidly and with little or no warning, thus
precluding the use of survival gear. Unique features of
Great Lakes geography and shipping may permit applica-
tion of unusual alternatives such as route modifications to
increase the safety of existing vessels.

E. Legal Basis: RS 4405 (46 U.S.C. 375); R.S. 4417 (46
U.S.C. 391); R.S. 4462 (46 U.S.C. 416).

F Chronology:. January 7,1981, work plan approved

G. Citation: 46 CFR Parts 45 and 93. ........

USCG U.S. Coast Guard

Significant Regulations: Other

Earlest expectedTitle Summary Contact decision date

tReview: Qualifications of the
Person in Charge of Oil Trans-
fer Operations, Tankerman Re-
quirements (Docket No. CGD
79-116 and 79-1 6a).

Review: Pollution Prevention,
Vessels and Oil Transfer Facili-
ties (Docket No. CGD 75-124a).

A. Description: Would redefine and establish qualifyingp
critena for certifying Individuals engaged In the carnage
and transfer of the various categones of dangerous car-
goes in bulk.

B. Why Significant: Considered significant because this Is
the result of a Presidential Initiative.

C. Analysis: Regulatory Evaluation, Environmental Impact
Statement Inflationary Impact. Statement/Regulatory
Flexibility Analysis.

D. Need: Most pollution incidents are the result of person-
nel error; consequently, the minimum qualifications of
persons involved In handling polluting substances should
be specified.

E. Legal Basis: 86 Stat 427, as amended (46 U.S.C. 391a);
Sec. 6(b)(1). 80 Stat. 937 (49 U.S.C. 1655(b)(1)); 49 CFR
1.46(n)(4).

F Chronology:. Environmental Analysis and Inflationary
Impact Statement completed February. 1977. NPRM pub-
lished Apnl 25, 1977 (42 FR 21190). Public hearing June.
1977. Extensive comments were received on this NPRM
and it was withdrawn on April 30, 1979. NPRM published
December 1980 (45 FR 83268 and 45 FR 83290). Public
heanngs held in January and February 1981.

G. Citation: 33 CFR pt. 155; 46 CFR pts. 12, 13, 30, 31.
35, 70, 90, 98. 105, 151. 153, and 157.

A. Description: Would reduce accidental or Intentional
discharge of oil or oily wastes dunng vessel operations.

CDR Amet.
(202) 426-2251

LCDR Gregory,
(202) 755-1354

FR October 1982

NPRM inderinife.
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Title

tReview: Licensing of Pilots
(Docket No. CGD 77-084).

Summary

B. Why significant: This regulation is the significant part of
Docket No. CGD 75-124. Substantive changes to the
NPRM are proposed so that a supplemental NPRM is
needed. It is considered significant due to opposition from
the owners/operators of offshore manne service vessels
and inland waterways vessels to the oil-water separator
requirements of 33 CFR 155.330. Also, considerable ex-
pense may be incurred by the towing service to install
separators and monitors or alarms, if alternative meas-
ures are not used. Without these sections, the remainder
of CGD 75-124 is nonsignificant and was published as a
final rule on January 31, 1980 (45 FR 7156). The Coast
Guard is presently attempting to determine whether a
significant number of small entities would Jbe affected by
this rulemaking; a Regulatory Flexibility Analysis may be
required.

C. Analysis: Regulatory Evaluation .............................................

D. Need: (1) Necessity to reduce the number of oil spills.
(2) Clarification of existing rults. (3) Additional require-
ment for oil-water separators under the 1973 International
Convention for the Prevention of Pollution from Ships.

E. Legal Basis: Section 3110)(1) (C) and (D) of the Federal
Water Pollution Control Act, as amended (33 U.S.C.
13210)(1) (C) and (D)).

F Chronology: NPRM published June 27, 1977 (42 FR
32670). Supplemental NPRM published October 27, 1977
(42 FR 56625). Public heanngs held: New Orleans, LA.
11122/77, St. Louis, MO. 11/30/77, Wash., D.C., 11/28/
77.

G. Citation: 33 CFR 155.330-155.410 .......................................

A. Description: This proposal would require: recency of
service for each route upon which a pilot is authorized to
serve; licenses to be issued with tonnage limitations
commensurate with pilot expenence; and consideration of
shiphandling simulator training for pilots of very large
vessels including Very Large Crude Camers (VLCC).

B. Why Significant: Considered significant because there is
substantial interest among marine personnel about this
matter and because opposition is expected from Federal
pilots.

C. Analysis: Regulatory Evaluation/Regulatory Flexibility
Analysis.

D. Need: Increased ship size has led to unusual handling
charactenstics with which some pilots may not be famil-
iar. This rule will allow use of simulator training for these
kinds of vessels.

E. Legal Basis: 46 U.S.C. 214, 224, 230, 233, 237; 49
U.S.C. 1655(b)(1).

F Chronology: A Regulatory Analysis and Work Plan were
completed in October 1978. NPRM published November
28, 1980 (45 FR 79258). Public hearings were held in
January and February 1981. Revisions to the NPRM are

_planned as a result of the heanngs.

G. Citation: 46 CFR pt 10 ..........................................................

Contact JEarliest expectodConac decision date

Mr. J. Hartke,
(202) 755-8683

Supplemental NPRM
January 1982.
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Tank Vessel Operations Regula-
tions, Puget Sound (Docket No.
CGD 78-041).

A. Description: This regulation would govern the operation
of tank vessels in the Puget Sound area to protect
against environmental harm resulting from vessel or
structure damage, destruction, or loss.

B. Why Significant: This Is considered a significant rule-
making due to Congressional and pubic interest In add-
tion, it may generate controversy among the public, envi-
ronmentalists, and the oil Industiy.

C. Analysis: Regulatory Evaluation, Environmental Impact
Statement

D. Need: To reduce the pos bllity of environmental harm
resulting from oil spills In Puget Sound by goveming the
operation of tankers so as to reduce the risk of co~llson
or grounding.

E. Legal Basls Port and Waterways Safety Act (33 U.S.C.
1221).

F. Chronology Secretary Adams signed a 180-day Interim
Rule on March 14, 1978, prohibiting entry of oil tankers In
excess of 125,000 Deadweight Tons in Puget Sound
March 23, 1978 (43 FR 12257). ANPRM published March
27, 1978 (43 FR 12840) with public hearing held Apnl
20-21. 1978. NPRM published April 12, 1979 (44 FR
21974). Public hearings were held In Washington State
on June 11-14, 1979. The Interim navigation rule will
remain in effect until cancelled (44 FR 36174). The Puget
Sound rulemaking has been broken into three parts-
78-041 Tank Vessel Operations, 78-041a Puget Sound
VTS Service Area, and 78-041b, Puget Sound VTS Gen-
eral Rules. 78-041b, the General Rules, were published
as a final rule on July 21, 1980 (45 FR 48822). On August
11. 1980. the effective date was deferred until October 1,
1980, and a correction to the Interim final rule was
published August 11, 1980 (45 FR 53135). An edtonail
correction to the August 11. 1980, publication was pub-
Ished November 10. 1980 (45 FR 74471). The Puget
Sound VTS Service Area portion (78-041 a) was reclassl-
fled as nonsignificant and future Issues of the agenda will
list it in the nonsignificant section. A supplemental notice
on the new nonsignificant portion was published on July
21, 1980 (45 FR 48826). The Tank Vessel Operations
(78-041) portion remains significant A supplemental
NPRM announcing tanker/tug nsk analysis tests was
published on July 21, 1980 (45 FR 48827).

G. Citatlom 33 CFR pts. 160, 161............................

Mr. Ziegfeld.
(202) 755-5116

FR Deceme 1981.
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Vessel Traffic Service (VTS), Ber-
vick Bay, La. (Docket 73-186).

VTS Houston-Galveston, Texas(Docket No. CGD 74-029).

Review: Revision of Electrical
Regulations (Docket No. CGD
74-125).

Pilot Ladders and Powered Pilot
Hoists (Docket' No. CGD
74-140).

Review: Fixed Fire Extinguishing
Systems on thinspected ves-
sels (Docket No. CGD 74-284).

Elevators and Dumbwaiters
(Docket No. CGD 75-001).

Opening Signals for Drawbridges
(Docket No. 75-237).

•RevIew: Stability Standards for
Towing and Offshore Vessel
Hull Forms (Docket *No. CGD
76-018).

Review: Subdivision and Stability
of Passenger Vessels (Docket
No. CGD 76-053).

•Pilotage Requirements (Docket
No. CGD 76-060).

Review: Stability Standards for
Hopper Dredges (Docket No.
CGD 76-080).

Cargo Monitors on Tank Vessels
(Docket No. CGD 76-088b).

Review: Casualty -Reporting
(Docket No. CGD 76-170).

Review: Radar Observer En-
dorsement for Personnel
(Docket No. CGD 76-193a).

Would codify certain operating procedures now being done
under local order. (33 CFR pt. 161).

Would make mandatory a now voluntary vessel traffic serv-
ice. NPRM published September 18, 1980 (45 FIR 62158).
(33 CFR pL 161).

Would generally revise and update the electncal regulations
to conform to latest technology and to include steenng
requirements for vessels other than tank vessels. This
project was downgraded from significant Supplemental
NPRM published March 3, 1980 (45 FR 13982).

Would establish new regulations for pilot hoists and revise
regulations for pilot ladders and chain ladders. NPRM
published July 23, 1979. (44 FR 43016). Publication of FR
deferred pending evaluation of comments. (46 CFR pts.
160, 163).

Would establish standards'for the construction and installa-"
tion of Halon 1301 and other fixed fire extinguishing
systems as optional systems for compliance with existing
regulations. (46 CPR 162.029).

Would adopt the 1978 Amencan National Standards Insti-
tute (ANSI) code with certain modifications for vessel
construction. NPRM published April 5, 1976 (41 FR
14386). (46 CFR pt 58).

If approved, would establish uniform signals for opening
drawbridges. NPRM published June 1, 1980 (45 FR
43226) (33 CFR pt 117).

Would establish intact stability standards for both towing
and free-route modes of subject vessels. ANPRM pub-
lished April 12, 1976 (41 FR 15349). (46 CFR pt 42).

Proposes more flexible regulations by allowing alternate
compliance with Intergovemmental Maritime Consultative
Organization as an alternative to existing requirements.
(46 CFR pts. 73, 74).

Would clearly delineate when and in w halt areas pilots are
required. (46 CFR 157.20-40).

Would improve capability of a dredge to withstand flooding
caused by damage to hull or interior piping. NPRM pub-
lished December 10. 1979 (44 FR 70791). (46 CFR pt.
93).

Proposed requirements for installation and use of cargo
monitors. NPRM published June 27, 1977 (42 FR 32684).
(33 CFR pt 157).

Would update the regulation by changing the monetary and
other damage criteria. As a result of numerous com-
ments, a revised NPRM was published. NPRM puolished
October 19, 1978 (43 CFR 48982). Correction published
October 23, 1978 (43 FR 49316). NPRM published De-
cember 3, 1979 (44 FR 69308). Interim final rule pub-
lished November 24, 1980 (45 FR 77439). (46 CFR 4.05).

Would require specialized training in use of radar equip-
ment NPRM published November 6, 1980 (45 FR
73716). (48 CFR Pt 10).

Ens LeBlanc,
(202) 426-5116

Ens LeBlanc,
(202) 426-5116

LCDR Mowery,
(202) 426-2206

Mr. R. Markle,
(202) 426-1445

Mr. K. Wahle,
(202) 426-1444

LTf/g) Calms,
(202) 426-2206

Mr. Teuton,
(202) 426-1380

Mr. F Perrini,
(202) 426-2187

Mr. J. Howell,
(202) 426-2187,

CDR McCowen,
(202) 426-2240

Mr W. Cleary,
(202) 426-2187

LCDR Cool,
(202) 426-4431

Capt Blomquist,
(202) 426-1455

CDR Arnet,
(202) 426-2251

NPRM August 1981.

FR September 1981.

FR December 1981.

FR October 1981.

NPRM October 1981.

Further action to be
determined

FR August 1981.

NPRM February 1982.

NPRM August 1981.

Further action to be
determined.

FR October1981.

Supplemental NPRM
October 1981.

FR February 1982.

FR December 1981.

II
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Review: Shipboard Fumigation
Standards (Docket No. CGD
76- 206). .

Revi-ew: Exemption for Cargo
Vessels in Alaska Serving
Remote Villages (Docket No.
CGD 76-223).

Review: Marine Safety Investiga-
tions (Docket No. CGD 77-018).

Damage Stability, Subchapter
"0" Barges (Docket No. CGD
77-027).

Ocean Dumping Surveillance
Equipment Requirements; (new
Part) (Docket No. CGD 77-029).

Review, Designation of Oceano-
graphic -Vessels (Docket No.
CGD 77-081).

Vessel Traffic Service (VTS) New
York, N.Y. (Docket No..CGD
77-087).

Requirement for First Purchaser
List Kept by Boat Dealers
(Docket No. CGD 77-115).

-tReview: Waterfront Facilities
(Docket No. CGD 77-128).

,' Review: Amendments to Altema-
tive Compliance (Docket No.
CGD 77-136). "

Review: Miscellaneous Changes
to 46 CFR 56 (Docket No. CGD
77-140).

*Review- Acceptance of Amen-
can Society of Mechanical En-
gineers (ASME) "U" or "UM"
Pressure Vessels (Docket
77-147).

Proposed operational requirements for fumigation proce-
dures on vessels. (46 CFR pt. 147a).

Would allow special uses for specific vessels serving In the
Alaskan Trade. (46 CFR pts.-6, 30. 42, 43, 70, 90. and
151; 33 CFR pt. 1) FR published 9 March 1981 (46 FR
15685).

Would implement investigation authority under Ports and
Waterways Safety AcL NPRM published January 25,
1979 (44 FR 5368). (33 CFR pt. 168).

Would apply damage stability requirements for chemlcal
vessels to ocean chemical barges. (46 CFR 151.10-10).

Would establish equipment requirements to conduct surveil-
lance to prevent unlawful dumping of material Into ocean
waters. NPRM published December 13, 1979 (44 FR
72188). After reviewing the comments and evaluating the
current state of ocean dumping, the Coast Guard has
determined that this proposal would be too expensive for
the potential benefits to be expected. For this reason, the
proposal is being withdrawn. (33 CFR pt. 158). Wthdraan
Apl 30, 1981 (46 FR 24213).

Would establish standard procedures for designating ocean-
ographic research vessels and allow their exemption from
certain manning requirements. NPRM published Decem-
ber 22, 1980 (45 FR 84104),(46 CFR pt. 188).

Establishes regulations for vessel traffic service In Nev
York Harbor. NPRM published February 16, 1978 (43 FR
6906). Final Rule published August 2, 1979 (44 FR
45381). Effective date suspended Indefinitely September
24. 1979 (45 FR 50005) (44 FR 2133). (33 CFR pL 161).

Would require boat dealers to assist In creating a list of
retail purchasers so manufacturers could send notice to
alert of safety defects. NPRM published December 29
1980 (45 FR 85475). (33 CFR pt 179).

Would revise waterfront facility regulations by consolidating
and updating general regulations. ANPRM published April
10. 1978 (43 FR 15108). (33 CFR pts. 126-32).

Would provide editonal Improvement and clarification of
existing regulations. NPRM published January 26, 1981
(46 FR 8030).(33 CFR pt. 81).

Would update Title 46, Subchapter F-Marine Engineering.
(46 CFR pt. 56).

Would accept-pressure vessels beanng the ASME "U" or
"UM" stamp without U.S. Coast Guard Inspection. NPRM
published December 29, 1980 (45 FR 85488). (46 CFR
Part 54).

Mr. J.
McAnuly,
(202) 426-1577

LT Murray,
(202) 426-2190

LCDR Gregory,
(202) 755-1354

Mr. F. Pemn],
(202) 426-2187

LCDR Voyik.
(202) 755-7938

CDR McCowen.
(202) 426-2240

LTBurnette,
(202) 426-5716

Mr. EIlson.
(202) 426-1065

LCVR Gtogory
(202) 755-1354

Mr . Uana,
(202) 426-5116

L Tag) Jackson,
(202) 426-2160

Mr. H. HIme.
(202) 426-2160

NPRM Apn7 1982

ActIon comp.eteo

FR January 1982

NPRM Februajy 1982

W&ithdrawa

FR December1981.

Effecve date to be
estabrshed.

Futheraction to be
deteamned

NPRM March 1982-

FR August 1981.

NPRM January 1982

FR December 1981.
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Title S yContact 1 Earliest expoctedISummary Ia decision date

Revision of Navigation Safety
Regulations (Docket No. CGD
77-196).

Lifesaving Systems for Great
Lakes Vessels (Docket No.
CGD 77-202).

Review: Second Class Operator
for Towing Vessels (Docket No.
CGD 77-204).

Review: Halon 1301 Fire Extin-
gvUshing Systems for Merchant
Vessels (Docket No. CGD
77-232).

Navigation Ughts for Small Ves-
sels (Docket No. CGD 77-233).

Officers on Uninspected Vessels
(Docket No. CGD 78-027).

Hazardous Substances, Pollution
Prevention for Vessels and
Manne Transfer Facilities
(Docket No. CGD 78-032).

tLiquefied Natural Gas Waterfront
Facility (Docket No. CGD
78-038).

Vessel Traffic Service (VTS),
Puget Sound (Docket No. CGD
78-041a).

Review: St Mary's River, Vessel
Traffic Service (Docket No.
CGD 78-079).

This docket was previously titled "Designation of Confined
or Congested Waters," 33 CFR Part 164 is being revised.
This revision would amend existing navigation safety reg-
ulations and incorporate changes in electronic position
fixing devices and electronic relative motion analyzers,
delete references to confined or congested waters, and
resolve certain other ambiguities. (33 CFR pt 164).

Would amend regulations for lifeboats and other equipment
to improve chances of personnel survival following aban-
donment of vessel.-This project has been redocketed and
will appear in future agendas under the number CGD
77-202. Redocketed from No. CGD 75-033. (46 CFR
Subchapters D, H, I, T, and Q).

Wduld allow able seaman service on ocean going vessels
to be credited toward second class towboat license.
NPRM published May 25, 1978. (43 FR 22653). (46 CFR
pt. 10).

Would allow Halon 1301 for specific types of installations.
(46 CFR 164.035).

Would specify approval procedures and installation require-
ments for International Rules navigation lights for small
vessels. NPRM published September 7, 1978 (43 FR
39946). Supplemental -NPRM published December 29,
1980 (45 FR 85468). (33 CFR pt 89).

The amendment would clarify 46 CFR 157.30-10 regarding
the number of deck officers and engineers to be on
board uninspected vessels. NPRM published October 27,
1980 (45 FR 70920). FR published 21 May 1981 (46 FR
27654).

Would establish regulations to prevent pollution from haz-
ardous substances from vessels and marine transfer facil-
ities. Incorporated into project CGD 77-128 (33 CFR pts.
154, 155 and 156).

Would establish LNG Waterfront Facility Safety Regulations
in accordance with Memorandum of Understanding be-
tween USCG and Matenals Transportation Bureau, RSPA.
ANPRM published August 3, 1978 (43 FR 34362). Will
merge with CGD 77-128. Supplemental ANPRM pub-
fished March 8, 1979 (44 FR 12693). (33 CFR pt 126).

Would establish requirements for a Vessel Traffic Service in
the Puget Sound area. This rulemaking was separated
frorm Docket No. CGD 78-041 which appears earlier in
this Agenda as a significant rulemaking. Published De-
cember 22, 1980 (45 FR 80457); originally scheduled to
go into effect February 1, 1981. Effective date delayed
March 31, 1981 (46 FR 10706) for review under E.O.
12291.

Would revise and restate existing anchorage and navigation
regulations for St Mary's River, re-promulgating them
under the authority of the Ports and Waterways Safety
Act NPRM published January 5. 1981 (46 FR 946).
Comment penod extended on February 19, to May 15,
1981 (46 FR 12987). (33 CFR pt 161).

Mr T Falvey,
(202) 426-5116

Mr. R. Markle,
(202) 426-1445

CDR Struck,
(202) 426-2240

Mr. R. Eberly,
(202) 426-2197

Mr. L Gray,
(202) 426-4027

CDR McCowen,
(202) 426-2240

L T Balch,
(202) 426-9578

LCDR Gregory,
(202) 755-1354

Mr. Ziegfeld,
(202) 426-5116

Mr. E. LaRue,
(202) 426-5116

Further action to bo
determined.

NPRM February 1982.

Further action to be
46termined.

NPRM August 1981.

FR September 1981.

Action complete.

Withdrawn.

NPRM March 1982.

Action complote.

FR August 1981.
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-Tte Summary Contact Earliest expected
I u a I Cdecision date

Notification o Maine Casualties
(Docket No.-CGD 78-:098).

Aluminum Hatch Covers Aboard
Tank Ships (Docket No. CGD
78-121).

Review: Bulk Cherical Tanker
Update (Docket No. CGD
78-128).

Inland Waters Navigation Regula-
tions-Waters Connecting Lake
Huron and Lake Ene (Docket
No.'CGD78--:151).

Review: Mandatory Marking of
Obstructions (DocketNo. CGD
78-156).

Review: Private Aids to Naviga-
tion and State Aids to Naviga--
tion (Docket No. CGD 78-157).

Review: Mandatory Markings or
Artificial. Islands, Installations,
and other Devices (Docket No.
CGD 78-158).

Review: Aids to Navigation-
General Interference with,
Damages to and Charges for
Aids to Navigation (Docket No.
CGD 78-159).

Review: General Revision to
Subchapter N (Docket No.
CGD 78-160).

Review: Termination of Wind-
surfer Exemption (Docket No.
CGD 78-163).

Approval of Inflatable Personal
Flotation Devices (PFDs)
(Docket.No.CGD78-174).

Offshore Oil Lightenng (Docket
No. CGD 78-180).

If approved, would require vessels within a certain distance
-of .United States coasts to notify the Coast Guard of
certain casualties. Furtheraction on this proloct-depends
on the outcome -of a'study suggested -on response to the
ANPRM. ANPRM published April 16, 1979 (44-FR22476).
(33 CFR pt 124 transferred to 161).

Would prohibit aluminum hatch covers on tank ships, be-
cause they can melt down in ship-board tires. NPRM
published October 27, 1980 (45 FR 70918). (46 CFR
32.60-1).

Would update and revise standards for self-propelled ves-
sels carrying hazardous liquid. (46 CFR pt 153). :NPRM
published July 17, 1980 (45 FR 48058).

Would modernize existing regulations. (33 CFR pL 162)_

Would clarify and consolidate the requirements for marking
of obstructions. (33 CFR pt 64).

Would codify and clarify the aids to navigation regulations
concerning State and private aids to navlgation. 433 CFR
pt. 66).

Would revise the marking -regulations to bring them into
agreement with 1he latest procedures. (33 CFR pt. 7).

LCVR Gregory(202) 755-1354

Mr. R. Eberdy,(202) 426-12197

LT.Gamansoa
(202) 426-1217

Mr. LaRue,
(202) 426-5116

LT Johnson.
(202) 426-1974

LTJohnson.
(202) 426-1974

LT-Johnson.
(202) 426-1974

Would codify, revise and clarify the existing regulations. (33 LT Johnson.
CFR pts. 60,62,156, 70.74, and 76). 1 (202) 426-1974

Proposed general revisions to Subchapter N. Artificial Is-
lands and Fixed Structures on the Outer -Contiental

- Shelf. Revisions to Include changes made necessary by
new legislation and the Coast Guard Commercial Diving
Rules.NPRM published May 1, 1980 (45 FR 29072). (33
CFRpt. 140).

Would determine whether to continue -an exemption that
allows operators of vndsurfer boats to not carry personal
flotation devices. ANPRM published March 29. 1979.
NPRM published July 17,1980 (45 FR 47876). (33 FR pt.
175).

Would establish performance standards for inflatable PFDs
and procedures, for grantn product approval to these
devices. ANPRM published March 15,1979. (46 CFR pL
160).

Would establish xequirements for vessel to vessel .ransfers
of oil or hazardous matenals if the cargo Is bound for a
U.S. port. NPRM published May 31. 1979 (44 FR 31486).
(33 CFR pt. 156).

L T Cashman,
(2012) 472-5160

M. Franseen
(202) 426-1080

LT Weiss,
(202) 426-1444

LCDR Hendnckson
(202) 426-9578

To be 7-hVa-ft

determined

FR D emberL98

NPRM September
1981.

Faflaerction to be
detern7*ed

Furtheracti n to be
determned.

Further action to be
determined.

Further action to be
deterrrked.

FR September 1981.

To e ithdan.

NPRM September
1981.

Supplemental NPRM
Se~ptember1981.

I I I I
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Review: Amendment' to Hull
Identification Requirements
(Docket No. CGD 79-013).

Review: Stability Subchapter
(Docket No. CGD 79-023).

Port and Tanker Safety Act Dele-
gations Under Section 9. Ports
and Waterways, Safety Act
(Docket No. CGD 79-026).

Installation, Maintenance and In-
spection of Pilot Accommoda-
tion and Chain Ladders, and
Powered Pilot Hoists (Docket
No. CGD 79-032).

Limited Access Areas (Docket
No. CGD 79-034).

Steenng Gear, Drills and Tests
(Docket No. CGD 79-038).

,Crane Operator Qualifications and
Standards for Offshore Crane
Design Inspection, Testing and
Operation (Docket No. CGD
79-059).

f Manne Perionnel Safety Stand-
ards (Docket No. CGD 79-065).

Stowage of Lifeboats and Life-
rafts (Docket No. CGD 79-072).

tPersonnel Job Safety Require-
ments for Fixed Installations on
the Outer Continental Shelf
(Docket No. CGD 79-077).

Vessel Personnel Licensing and
Certification Standards of For-
eign Countres*(Docket No.CGID 79-081(a)).

Would further ddlineate responsibility for marking boats with.
a hull identification number. Would require a. second
number Inside the boat to aid in identification of stolen
boats. NPRM published December 29, 1980 (45 FR
85476). (33 CFR pt. 181).

Would bnng together all the existing stability regulations and
identifiable past practices into a single subchapter includ-
ing a part pertaining to the carnage of passengers and,
separate parts pertaining to cargoes, vessel use, and
special types.

Would delegate to Captains of the Port authority and re-
sponsibility to prohibit vessel operations and cargo trans-
fers which may be unsafe. (33 CFR pt 160). NPRM
published December 3, 1979 (44 FR 69306). (33 CFR pt.
160). Supplemental NPRM published June 11, 1981 (46
FR 30835).

Would establish inspection procedures and timetables for
embarkation apparatus.

Would realign limited access arearegulations in 33 CFR.
(33 CFR pts. 125, 127, 128, and 165).

Would require all inspected vessels over 100 gross tons
and foreign vessels over 1600 gross tons to have written

rocedures for loss of steenng control, and to conduct
og emergency steenng drills.. Docket No. CGD 79-038a
incorporates changes to Title 46 CFR and CGD 79-038b
Incorporates changes to Title 33 CFR.

Would develop required qualifications for crane operators
employed on the Outer Continental Shelf and standards
for crane design, inspection, and testing. ANPRM pub-
lished January 10, 1980 (45 FR 2052). (33 CFR pt. 14
and 46 CFR pL 92).

Would develop a new Subchapter prescribing general per-
sonnel safety standards for inspection vessels and off-
shore facilities; (Subchapter V).

Would amend various subchapters to require inspected
vessels under 1600 gross tons on coastwise voyage and
having widely separated accommodation or working
spaces, to carry inflatable liferafts in those areas capable
of accommodating 50 percent of the people on board.
NPRM published December 3. 1979 (44 FR 69311).

"Supplemental NPRM published May 27, 1980 (45 FR
35366). Rule published May26, 1981 (46 FR 28167).

This regulation would develop personnel safety and health
requirements for artificial island, fixed installations and
other devices on the Outer Continental Shelf (33 CFR
Subchapter No. 46 CFR Subchapter 1A and V.) Notice of
meeting published March 5, 1981 (46 FR 15402). Correc-
tion published March 19, 1981 (46 FR 17702).

Establishes procedures for verification of training, qualifica-
tion and watchkeeping standards of personnel serving on
foreign tank vessels. Interim FR Published April 7, 1980
(45 FR 23425).

Mr. Ellison,
(202) 426-1065

LCDR Feeney,
(202) 4262167

LCDR Gregory,
(202) 755-1354

LT Murray,
(202) 426-2183

LCDR Gregory,
(202) 755-1354

Mr Falvey,
(202) 426-4958

Mr. R. Bar,
(202) 472-5160

L T Gold,
(202) 426-2183
LT F Whipple,

•(202) 426-5160

CDR J. DeLeonardis,
(202) 426-2183

LT Cashman,
(202) 471-5150

CDR D. Struck,
(202) 426-2240

Further action to be
determined

NPRM April 1982.

FR June 1982.

Further action to be
determined

FR October 1981.

Further action to be
determined.

NPRM November
1981.

NPRM December
1981.

Action complete.

NPRM August 1982

Further action to bo
determined.

480
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Earliest expecteditle Summary Contact decision date

Foreign Tank Vessel Manning
Levels (Docket No. CGD
79-081(b)).

Amendment to Application of
Vessel Numbers (Docket No.,
79-087).

Shipment of Bulk Hazardous
Waste by Water (Docket No.
CGD79-095).

U.S. Coast -Guard Reserve
(Docket No. CGD 79-105).

Inland Waterways Navigation
Thimble Shoals (Docket No.
CGD 79-120).

Applications for Exemptions for
SBT CBT or COW, for Existing
Vessels in Specific Trades
(DocketNo. CGD 79-126).

Joint U.S.-Canada Vessel Traffic
Management fegulations for
the Pacific region (Docket No.
CGD 79-131).

Shipboard Noise Abatement
(Docket No. CGD 79134).

Start-in-Gear Protection (Docket
No. CGD 79-137).

Review- Inland Waterways Navi-
gition Great Lakes (Docket No.
CGD 79-151).

Review- Load Une Equivalent
Regulations (Docket No. CGD
79-153).

Deepwater Port hability Fund Re-
quirements. (Docket No. CGD
79-158)-

Would establish minimum manning levels for foreign tank
vessels while operating on U.S. navigable waters. NPRM
published November 17, 1980 (45 FR 75712).

Would delete date of birth and citizenship data from appri-
cation for vessel number. NPRM published August 21,
1980. (45 FR 55768). (33 CFR pt. 174).

Would establish requirements for transportation of bulk
hazardous wastes. NPRM Rublished October 14. 1980
(45 FR 67708).

Would update the administrative regulations pertaWng to
the Coast Guard reserve.

Would make two existing regulations consistent (33 .CFR
pts. 128 and 162). NPRM published June 4, 1981 (46 FR
29904).

Would establish procedures for exemption from Segregated
Ballast (SBT), Clean Ballast (CBT), or Crude Oil Washing
(COW), for edsting vessels in spedfic trades. NPRM
published May 22, 1980 (45 FR 34306). FR published
January 15, 1981 (46 FR 3510);, originally scheduled to
go into effect on February 2, 1981. Effective date delayed
until March 31, 1981 (46 FR 10706) for review under E.O.
12291.

Would implement the provisions of an Agreement for a
Cooperative Vessel Traffic Management System for the
Pacific Region. (33 CFRpt 161).

Would develop ,oise -abatement standards (noise levels,
hearing conservation program, etc.) for inspected vessels
over 100 gross tons. (Will be Included In subehapter V.

Would -establish a fequiirement for manufacturers of out-
board engines producing mnorethan 115 pounds of thrust
to have a feature that would prevent the engine from
being started while the transmission was In gear. NPRM
published March 24, 1980 (45 FR 18987); comment due
July 24, 1980. FR published January 15, 1981 (46 FR
3514): scheduled to go into effect on August 1. 1982.
subject to review under EO. 12291 (33 CFR 181 and
183).

Would update existing regulations in 33 CFR pt. 162. NPRM
published August 25, 1980 (45 FR 56365). FR published
January 26, 1981 (46 FR 7959); onginally scheduled to
go into -effect on February 25, 1981. Effective date de-
layed until March '31, 1981 (46 FR 10706) for review
under E.O. 12291. Decsron made to allow rule to go Into
PffecL

Would rearrange exsting regulations In 46 CFR 42 Load
Line, to comply with International Maritime Consultative
Organization -Resolution A.320{IX).

Would implement previons of the Deepwater Port Act of
1974 to establish and administer liability limits and com-
pensation relative to accidental oil sspills at deep water
-port sftes. (33 CFR pts.137.150). NPRM published Octo-
ber2, 1980 145FR 67708).

CDR D. Stu,
(202) 426-2240

Mr. Dewees,
(202) 426-4176

Mc. R.M. Query.
(202) 426-1217

Mr. Cotter.
(202) 426-2348

ENS Le Blanc,
(202) 426-5116

LCDR A. Spackman,
(202) 426-4431

.fr. A WAitilen
(202) 426-5116

LTMurry,
(202) 426-2183

Mr. L Gray,-
(202) 426-4027

ENS Le Blanc,
(202) 426-5116

Mr. W.Clear,
(202) 426-2187

Mr. F. Martin,
(202) 472-5052

FR Februajy 1982

Further action to be
determined.

FurtheracFon to be
determned

FR December 1981.

FR JuY1981.

Acton corplele.

NPRM August 1981.

NPRM October1981.

Undergoing Executive
Order 12291
review.

Action complete.

NPRM October1981.

FR September 1981.

48M ~
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Title Summary Conta Earliest expected
T S I decision date

Review: Tank Stop Valves
(Docket No. CGD 79-159).

Modification to Line Tlhrowing
Device Requirements (Docket
No. CGD 79-160).

*Use of' Dangerous Articles as
Ship's Stores (Docket No. CGD
79-166).

Review: Painters for Life Floats
and Buoyant Apparatus
(Docket No. CGD 79-167).

Launching Devces for Liferafts
(Docket No. CGD 79-168).

Review: License In Temporary
Grades (Docket No. CGD
79-173).

Disclosure of Safety Standards
and Country of Registry
(Docket No. CGD 79-180).

tShipboard Asbestos Standards
(Docket No. CGD 79-181).

Update of Subchapter 0 Cargo
List (Docket No. CGD 80-001).

*Tank Vessels, Correctibns and
Clarifications to Title 33 CFR
(Docket No. CGD 80-09).

Pnnce , William Sound VTS
Amendment (Docket No. CGD
80-010).

*Emergency Position Indicating
Radlobeacons (EPIRtB) (Docket
No. 80-24).,

*Review: Coast Guard Claims
regulations (Docket No. CGD
80-33).

Valve Inspection for Thermal
Fluid Heaters (Docket No.
80-64).

Carriage of Liquefied Gases
(Docket'No. 80-65).

Regulated Navigation Area, Tom-
linson Bridge, New Haven,
Conn. (Docket No. CGD
80-069).

Would amend the regulations for tank stop valves to make
them applicable to sluice gates and sluice valves as well
as piping systems. ANPRM published 16 April 1981 (46
FR 220).

Would modify the regulation requlnng a linethrowing device
only in cargo vessels over 500 gross tons and passenger
vessels on ,international voyages. NPRM published De-
cember 11, 1980 (45 FR 81616).

Would establish acceptance, handling, and use of danger-
ous articles as products approved for use on board
vessels. (46 CFR pt 147).

Would require life floats and buoyant apparatus to have
painters that are secured to the vessel,

Proposed specifation for approval of devices used for
launching Inflatable liferafts. (46 CFR pts. 160 and 163).

Would provide for licenses in temporary grades or special
endorsements or- licenses to permit temporary service.
NPRM published August 18, 1980 (45 FR 54776).

Would update 46 CFR 80.10 m compliance witti 46 U.S.C.
362(b).

Would develop safety standards threshold values, etc., for
use of asbestos on inspected vessels. (Will be included in
Subchapter V).

Would update the subchapter 0 cargo table In 46 CFR
151.05. NPRM published July.3, 1980 (45 FR 45327).

Would eliminate conflicting requirements in Tdles 46 and 33
CFR for minimum bolts per flange on transfer connec-
tions, fixed piping. In addition it would eliminate confusion
in tank barge security and smoking regulations.

Updates Pnnce William Sound Vessel Traffic System regu-
lations. NPRM published December 29, 1980 (45 FR
85471). (33 CFR pt 161). F7na rule published July 2,
1981 (46 FR 34579).

Would require use of EPIRB's on vessels operating on the
Great Lakes.

This proposal would update the regulations pertaining to
claims made against the Coast Guard. (33 CFR pt. 25).

Would clarify the inspection standards for valves on thermal
heaters.

Would reconcile the existing regulations with the IMCO
(International Maritime Consultative Organization) Gas
Code (46 CFR 38.05)..

Would include a portion of the waters of New Haven Harbor
around the Tomlinson Bndge as a Regulated Navigation
Area. NPRM published June 16, 1980 (45 FR 40621). (33
CFR pt 128).

LCDR Mowery,
(202) 426-2160

LT Gold,
(202) 426-2183

Mr. J. McAnulty,
(202) 426-1577

Mr. R. Markle,
(202) 426-1444

L T(/g) GIrton,
(202) 426-1446

CDR D. Struck,
(202) 426-2240

CDR DeLeonard,
(202) 426-2183

LT Fust,
(202) 426-2183

Mr. J. Jakabcln,
(202) 426-6260

LT Murray,
(202) 426-2183

Mr. E. LaRue,
(202) 426-5116

Mr. Markle,
(202) 426-1444

LCDR Bissell,
(202) 426-2245

LTjg) Strasser,
(202) 426-2183

LT P Wieczynskl,
(202) 426-1217

LCDR Gregory,
(202) 755-1354

48442

Further action to be
determined.

FR December 1081.

ANPRM February
1982.

January 1982

NPRM December
1981.

Further action to be
determined.

NPRM September
1981.

NPRM October 1981.

FR August 1981,

NPRM August 1981.

Action complete.

NPRM August 1981.

Further action to be
determined.

NPRM September
1981.

NPRM January 1982

October 1981.
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Loran C Position Transmitting
System, (Docket No. CGD.
80-093).

Moonng and Reeting of Tows on
Snake Island, Texas (Docket
No. 80-094).

San Juan, Puerto Rico Restricted
Seaplane Landing Area (Docket
No. 80-095).

COLREGS" Demarcation Une',
Chesapeake Bay, VA. (Docket
No. CGD 80-096).

Documentation of Vessels
(Docket No. CGD 80-107).

Qualifyng Corporations as U.S.
Citizens for Documentation Pur-
poses under 46- U.S.C. 883 -1
(Docket No. CGD 80-108).

Inflatable Liferaft Stability (Docket
No. CGD 80-113).

LUghts for barges at bank or dock
(Docket No. CGD 80-115).

Portable Deadlights on Great
Lakes Vessels (Docket No.
CGD 80-116).

Proposed Changes -to Puget
Sound VTS Rules (Docket No.
CGD 80-119).

Revocation of certain Load Une
Regulations (Docket No. CGD
80-120).

General Provisions: Offshore
Supply Vessels- (Docket Vo.
CGD 80-133)..

Vessel Navigational Visibility
(Docket No. CGD 80-134).

Fire test for carpets (Docket No.
80-135).

Would require an automatic position transmitting capability
of deep draft ships approaching Hinchen Brook Entrance
and in the lower portion of Pnnce William Sound. Alaska.
(33 CFR pL 161).

Would prohibit the moonng and fleeting of tows on Snake
Island, Texas. (33 CFR 128). NPRM published Ju' 13,
1981 (46 FR 35941).

Would redefine the restricted seaplane landing area in San
Juan Harbor, Puerto Rico. NPRM published December
11, 1980 (45 FR 81607). (33 CFR pt. 162). Final rule
published May21, 1981 (46 FR 27644).

Would relocate the Collision Avoidance Regulations (COL.
REGS) Demarcation line at the entrance to Chesapeake
Bay to less congested waters. (33 CFR pt 82). NPRM
published December 18. 1980 (45 FR 83267). ihffioawm
June 25, 1981 (46 FR 32886).

Would revise 46 CFR parts 66 and 67 to Implement the
provislns of Public Law 96-594. Profect number CGD
80-108 has been Incorporated Into thls proect.

Would consolidate and revise existing regulations dealing
with corporate citizenship Into a separate subpart of Titie
46 CFR pL 67. ConsolidatedInto CGD 80-107.

Would provide specific rules for function, size, and place-
ment of stability appendages. ANPRMpublished June 29,
1981 (46 FR 33341).

Would delete the list of lighting exemptions for barges
moored at cerafn banks or docks as now- listed In 33
CFR pt. 95 and authorize Captains of the Port to author-
ize or deny lighting exemption requests. NPRM published
May 18, 1981 (46 FR 27128). FR published August 13,
1981 (46 FR 40873) (33 CFR pt 95).

Would permit Inside portable deadlights on deckhouse and
companion way doors as alternatives to hinged Inside
deadlights.

Would solicit public comment on determining approprite
means to reduce conflicts between various areas of
Puget Sound and adjacent waterways (33 CFR pt. 161).
ANPRM published Apil 14, 1981 (46 FR 22207).

Would revoke obsolete load line regulations and revise
, other regulations accordingly (46 CFR pt. 43).

Would establish procedures for registenng offshore supply
vessels. Rule published October 20, 1980 (FR 69243).

Would identify constraints on operation and recommend
effective procedures to eliminate or reduce Inadequate
bndge visibility. ANPRM published May 11, 1981 (46 FR
26086).

Would clarify "equivalent fire resistive" carpet and specify
limitations on use of carpet -aboard commercial vessels
other than passenger vessels.

Mr. A Wton.
(202) 426-4958

ENS LeBlanc,
(202) 426-5116

ENS Leblanc,
(202) 426-4958

ENS LeBlanc,
(202) 426-4958

Mr. P. Camilla.
(202) 426-1492

LT M. Drazal,
(202) 426-1492

Mr. M. Daniels,
(202) 426-1445

ENS LeBlanc,
(202) 426-5116

Mr. F. Thompson,
(202) 426-2174

Mr. Whittem,
(202) 426-5116

Mr. F. Thompson,
(202) 426-2174

LT Rolman,
(202) 426-1484

LCDR Henry,
(202) 426-2197

Mr. W. Boyce,
(202) 426-2197

NPRM August 1981.

FR November 1981.

Actfon complate. -

Wthdramwr

NPRM November
1981.

Action complte.

ANPRM November
1981.

Action complete.

Ap77 1982

NPRM September
1981.

NPRM October 1981.

Acton completed

NPRM May 1982

NPRM May 1982
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

USCG U.S. Coast Guard

Nonsignificant Regulations-Continued
[Key to symbos *New item. tAnalysisor review being considered under Regulatory Flexibility Act *Regulation selected for priority review.

Italics: New.or changed information since lastAgenda]

Earliest expoctedTitle Summary Contact decision date

Maneuverfng Performance Regu-
lations (Docket No. CGD
80-136).

Private/Semiprivate facilities
(Docket No. CGD 80-138).

Load Line* Survey Fees (Docket
No. CGD 80-143).

Great Lakes Pilotage Rates
(Docket No. CGD 80-148).

Review: Revocation of Obsolete
Speclfications (Docket No.
80-155).

*Amendments to Regulatlons al-
lowing cork and balsa wood
rings buoys (Docket 80-165a).

Material Standards for Fixed
Structures (CGD 80-160).

*Colregs Demarcation Lines-Sa-
vannah River,. GA. Amelia
Island, FLA (Docket 80-142).

*Inland Navigation Rules Certifr-
cates of Alternative Compliance
(Docket 80-157).

*Annex V to Inland Navigation
Rules Pilot Rulds (Docket
80-158).

*Ocean Thermar Energy Conver-
sion (OTEC) Facility and Plant-
ship Requirement (Docket
80-161).

*Annex It to Inland Navigation
Rules-Additional Signals for
Fishing Vessels Fishing in
Close Proximity (Do6ket
81-006).

*Annex IV to Inland Navigation
Rules-Distress Signals
(Docket 8"t-007)-

*Annex I to Inland Navigation
Rules-Positioning and Techni-
,cal Details of Lights and
Shapes (Docket 81-008).

Would, establish performance standards: for new tank ves-
sels; and possibly all vessels in response to mandates in
Port and TankerSafetyAct.

Would add definition of "private" and "semiprivate" wash
rooms and toilet facilities to'rinspected vessel rules as
now In Mobile Offshore Dnlling. Units, Amencan Bureau of
Shipping (ASS) rules.

Would' permit Amercan Bureau of Shipping, (ABS) tor set
fees without Coast Guard regulatory action-

Would increase the basic rates for Great Lakes Pilotage by,
an average of 10 percent NPRM January 12, 1981 (46'
FR, 2656). FR'published March 26, 1981 (46 FR 18716).'

Would revoke approval specifTcations; for cork and balsa
ring ife buoys and:-materfal specifications for cork and
balsa. NPRM published Juy 20, 1981 (46FR 37290).

Would. amend regulations in 33 CFR parts 144, 149 and
175 that allow cork and balsa wood ring buoys on
artificial islands, fixed offshore structures-and recreational
boats. NPRM published July 20 (46 FR 37386). This
regufatory projectwas splitfrom Docket No. 80-155.

Descnption: Would revise and update 33 CFR, Subchapter,
N, Including lifesaving and firefighting equipment

Would'move the Colregs lines along thecoastof Georgia to
coincidb witf the Georgia Dept of Natural Resources
fishing lines. (33 CFR pt 80). .NPRM publshed July 27.,
1981 (46 FR 38378).

Would set out procedures by-which a vessel can receive a
certificate of- altemative compliance which recognizes the
inability of a vessel, of particular construction to comply
with a particular provision of the Inland Rules. NPRM
published May 14, 1981 (46 FR 26661); (33 CFR-PL 96).,

Would set out pilot rules of, special applicability to supple-
ment the new Inland Navigation Rules. (33 CFR pt 88).
NPRM published July 16, 1981 (46 FR 37012).

Would establish minimal- rules mandated under the OTEC
Act for manne environmental. protection and safety of life,
and property atsea (33 and,46 CFR).

Would provide'trawlers.and purse seiners with standardized
signals- to indicate when.they are handling their nets (33
CFR pt 85). NPRM published July f6, 1981 (46 FR
37006).

Would provide the manne community with standardized
signals for vessels to be used exclusively for indicating
distress and- the need for assistance (33 CFR pt. 87).

.NPRM published.-July 16, 198t (46 FIR 37002).

Would set out-the technical details for navgatiorf lights and
shapes for vessels (33 CFR pt 86). NPRM published July
16, 1981.'(4& FR 37002).

Mr. P. Cofeen,
(202) 426-2197

Mr. F Thompson,
(202) 426-2174

Mr. Granhom,
(202) 426-2188

Mr. J. Rartke,
(202) 755-8863

Mr. F. Thompson,
(202) 426-2174

Mr. F.Thompson,
(202) 426-2174

Lt Cashman,
472-5160

Ens.LeBlan,
(202) 426-5116

Mr. C. Llana,
(202) 426-5116

Mr. C. Uana,
(202) 426-5116

Mr. F. Martin,
(202) 472-5052

Mr. C. Uana,
(202) 426-5116

Mr. C. Llana,
(202) 426-5116

Mr. C. Llana,
(202) 426-5116

.ANPRM Octobor
1981.

Withdrawn.

FRAugust 1981.

Action complete.

NPRM Januarty 1982.

NPRM January 1982.

NPRM Apdll 192.

FRSeptember 1981.

FR August 1981.

FR October 1981.

NPRM August 1981.

FR October 1981.

FR October 1981.

FR October 1981.

48444



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Proposed Rules

Earliest expected
Title Summary Contact decision date

!Annex III to Inland Navigation Would provide technical details for navigation lights and Mr. C.'Llana. FR October1981.
Rules Technical Construction shapes for vessels (33 CFR pt. 86). NPRM published July (202) 426-5116
Details for Sound Signal Apo5li- 16, 1981 (46 FR 37008).
ances (Docket 81-009).

*Sercing Inflatable Uferafts Would allow liferaft servicing in U.S. and foreign ports LT(lg) Delikat, NPRM February 1982.
(Docket 81-010). without Coast Guard Manne inspectors. (202) 426-1445

*Automated Main and Auxiliary Would implement the provisions for penodically unattended Mr. Statt, NPRM November
Machinery (Docket 81-030). machinery spaces in the "Recommendation Concerning (202) 426-2160 1981.

Regulations for Machinery and Electrical Installations on
Cargo and Passenger Vessels" adopted by IMCO and the
guidance on system design in Coast Guard Navigation
and Inspection Circular on Automated Main and Auxiliary
Machinery.

*Optional Simplified Admeasure- Would implement Public Law 96-594, a bill to simplify Mr. H1ggins. FR December1981.
ment of Commercial Vessels admeasurement of commercial vessels of less than 24 (202) 426-2192
(Docket 81-032). meters (79 feet), and non-self propelled vessels of any

size which are not engaged or Intending to engage In
international voyages by sea.

*Delete Fifth District Merchant Would remove Fifth District Merchant Marine Technical LCDR Anderson, FR August 1981.
Manne Technical Office Ad- Office from regulations. (202) 426-2197
dress from Regs (Docket
81-039).

*Transfer of Corps of Engineers Would transfer the Army Corps of Engineers regulations Mr. C. Young. NPRM December
Gulf of Mexico Shipping Fair- designating Shipping Fairways in the Gulf of Mexico to (202) 426-5116 1981.
way Regulations to, Coast the oast Guard (33 CFR pt. 74).
Guard (Docket 81-040).

*Licensing of Officers of Inspect- Would amend 46 CFR parts 157, 175, 185. 186 and 187 to CDR McCowen. NPRM October 1981.
ed Vessels of less than 100 reflect statutory intent of P.L 96-378 concerning the (202) 426-2240
-gross tons (Docket 81-043). licensing of officers, and manning of inspected vessels of

less than 100 gross tons.

*Charge for Coast Guard's aid to Would delete the buoy and vessel co'sts currently listed In LT Johnson. NPRM September
navigation work (Docket 33 CFR 74 and direct the owner to contact the Coast (202) 426-1974 1981.
81-051). Guard for a list of reimbursable service charges (33 CFR

pL 74).

'General Bridge Permit Regula- Would establish rules for issuing general bridge permits (33 Mr. J. Schwartz, NPRM October 1981.
tions (Docket 81-057). CFR pt 115). (202) 426-1974

USCG U.S. Coast Guard

Routine and Frequent Nonsignificant Regulations

Title - Total Contact Decision date

Safety/Security Zone Regulations..

Anchorage Area Regulations..........

2 . ............. o.......... . ...... ....... . °..

12 ........................................ .............. ,. . . o . ... . o. o .o.o ..

Mr. Ziegfeld.
(202) 426-5116

Mr. Ziegfeld.
(202) 426-5116

October
1981-October
1982.

October
1981-October
1982

48445

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

USCG U.S. Coast Guard

Nonsignificant Regulations-Continued

[Key to symbols: *New item. "tAnalysis or review being considered under Regulatory Flexib)lty AcL *Regulation selected for pnority review.
Italics: New or chahged information since last Agenda]



Federal Register / VoL 46, No. 190 /_ Thursday, October 1,1981 / Proposed Rules

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA

USCG u.S. Coast Guard

Routine and Frequent Nonsignificant Regulations-Continued
[Key to-symbols: *New item. "lAnalysis or review being considered Under Regulatory Flexibility Act. ORegulation selected for priority review.

Italics., New or changed informatiort since last Agenda]

Title Total Contact Decision date

Drawbndge Regulations ................... 50 .................................................................................................... Mr. F Teuton, July 1981-July 1982.
(202) 426-1380

FAA Federal Aviation Administration

Significant Regulations: Major

E1l stexpected
Title Summary Contact Eaisio date

Flammability Standard for Crew-
member Uniforms (Docket No.
14451).

Review: Operations Review
Notice No. 7 (Docket No.
17669).

A. Description: Would establish flammability specifications
for crewmember uniforms that will provide protection
against heat and flame.

B. Why Significant: This proposal is considered a signifi-
cant rulemaking project due to substantial public interest
and potential cost to airlines. ,

C. Analysis: Regulatory Impact Analysis ...................................

D. Need: To establish basic flammability specifications for
crewmember uniforms, since clothing now used is made
of conventional fabncs which may be ignited under many
of the emergency conditions that may result.

E. Legal Basis: Secs. 313(a), 601, and 604, Federal Avi-
ation 'Act of 1958, -as amended. (49 U.S.C. 1354(a),
1421(a), 1422; Sec. 6(c), DOT Act (49 U.S.C. § 1655(c)).

F Chronology: Pnor to April 1974, a-number of informal
conferences, were held with members of the public includ-
ing the Association of Flight Attendants (AFA), regarding
flammability of flight attendant uniforms. A, project was
established to examine AFA claims regarding uniform
flammability. National Bureau of Standards (NBS) Center
for Fire Research was -selected as research contractor.
ANPRM No. 75-13 was issued March 13, 1975 (40 FR
11737), to solicit public information and comments. A
follow-up contract was established with the NBS to evalu-
ate comments and conduct further testing, the contract.
was extended through August 1979. A public heanng was
held on May 28 and 29, 1980, to further explore the
technical and economic factors that would be involved in
implementing flammability standards. Participants in the
heanng agreed to explore nonregulatory solutions to the
problems raised by AFA. Notice 75-13B reopening the
comment penod until December 16, 1980 was published
August 21, 1980 (45 FR 55760). The withdrawal of this
proposal was published June 22, 1981-(46 FR 32409).

G. Citation: 14 CFR' Part 121 .......................................................

A. Description: Would revise the flight and duty time
limitations and rest requirements for flight crewmembers
used by domestic, flag, and supplemental air carriers,
commercial operators of large aircraft, and air taxi opera-
tors.

B. Why Signifilcant: This proposal is considered a signifi-
cant regulation because of the controversy associated
with the complexity and enforcement problems of the
current rules.

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Withdrawn.

Withdrawn.
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA
FAA Federal Aviation Administration

Significant Regulations: Major-Continued
[Key to symbols: 4New item. tAnaysis or review being considered under Regulatory Flexibility Act 0Regulation selected for priority review.

Italics New or changed information since last Agenda]

Earliest expectedTite Summary Contact decision date

C. Analysls Regulatory Impact Analysis -.... ....

D. Need: Tius proposal is needed to eliminate the complex-
ity of the current regulations and to assure that flight and
duty time limitations are based upon today's operating
environment

E. Legal Basis: Secs. 313(a), 601, and 604 of the Federal
Aviation Act of 1958 (49 U.S.C. 1354(a), 1421 and 1424)
and Sec., 6(c) of the Department of Transportation Act
(49 U.S.C. 1655(c)).I

F. Chronology. The proposals contained in this notice are
based on related proposals discussed at the December
1975 Operations Review Conference. The notice was
published in the Federal Register on February 27. 1978
(43 FR 8070), with a closing date of May 30, 1978, for
public comments. The Initial comment period was ex-
tended by supplemental notice on May 25, 1978 (43 FR
22540), to July 14, 1978, with reply comments allowed on
or before August 18, 1978. A Supplemental Notice of
Proposed Rulemaking (SNPRM) was published August
11, 1980 (45 FR 53315). The comment pedod closes
October 10, 1980. Reply comments are due by November
10, 1980. Comment period extended to December 10,
1981. Notice to extend comment period published Octo-
ber 19, 1980 (45 FR 67283). The withdrawal of the
SNPRM was publishedJune2Z 1981(46 FR 32413).

G. Citation: 14 CFR Pts. 121 and 135......

FAA Federal Aviation Administration

Significant Regulations: Other

Title Summary Contact Earliest expected
I I decision date

Parts Manufacturer Approvals
(Docket No. 17147).

A. Descnption: Would (1) simplify the procedure for ap-
proving a PMA applicant's design on the basis of Identi-
cality to an already approved design; (2) reduce PMA
application and reporting requirements; and (3) add a
marking requirement which will facilitate field Installation
of replacement parts manufactured under a PMA and
help avoid use of Incorrect parts.

B. Why Significant: The proposed revision is considered to
be significant because it Is controversial.

C. Analysis: Regulatory Evaluation ...........................
D. Need: Differences of opinion exist with respect to the

methods available for showing Identicalness of parts.
Also the Partq Manufacturer Approval application and
reporting requirements may be unnecessarily burdensome.

E. Legal Basis: Secs. 313(a). 601 and 603 of the Federal
Aviation Act of 1958 (49 U.S.C 1354(a), 1421, and 1423).

William J. Sullivan.
(202) 755-8716

FR Febrary 1982 -
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

FAA Federal Aviation Administration

Significant Regulations: Other-Continued
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. *Regulation selected for priority review.

Italics: New or changed information since last Agenda]

Title.

Review- Operations Review
Notice No. 14.

Administrative User Charges
(Docket No. 19110).

Summary

F Chronology: This preject was initiated Deceiiber 23,
1975. NPRM No. 77-19 was published in the Federal
Re ister (42 FR 43985). Comment period later reopened
until January 4, 1978 (NPRM No. 77-19A, 42 FR 61048)
and again reopened until May 15, 1978 (NPRM No.
77-19B, 43 FR 15432). Portions of NPRM 77-19 dealing
with other subjects were handled separately. Supplemen-
tal Notice of Proposed Rulemaking (SNPRM) was pub-
lished January 15, 1981 (46 FR 3775). Initial comment
period closed April 15, 1981; reply comment penod
closed May 15, 1981. NPRM 77-19D reopening the com-
ment penod until August 24, 1981, and the reply com-
mentpenod unt7 September21, 1981, was published July
23, 1981 (46 FR 38062).

G. Citation: 14 CFR Pt. 21 ..........................................................

A. Description: Would establish regulations for flight and
duty time limitations and rest requirements for flight atten-
dants used by domestic, flag, and supplemental air carri-
ers, commercial operators of large aircraft and air travel
clubs.

B. Why Significant- This proposal is considered a signifi-
cant regulation because there is substantial public inter-
est in it.

C. Analysts: Regulatory Evaluation ....................................

D. Need. Because flight attendants perform important
duties relating to the safety of -flight, flight and duty time
limitations and rest requirements are necessary to pre-
vent excessive fatigue from adversely affecting the per-.
formance of those duties.

E. Legal Basls Secs. 313(a), 601, and 604 of the Federal
Aviation Act of 1958o(49 U.S:C. 1354(a),-1421 and 1424)
and Sec. 6(c) of the Department of Transportation Act
(49 U.S.C. 1655(c)).

F. Chronology- The proposals contained in this notice are
based on related proposals discussed at the December
1975, Operations Review Conference. These proposals
are undergoing review in accordance with EO 12291 to
determine whether rulemaking should be initiated.

G. Citation: 14 CFR Pts. 121 and 123 ........................................

A. Description: Would revise existing FAA fees for aircraft
registration and for recording conveyances affecting title
to, or any interest in, aircraft. In addition, it proposes to
establish fees for FAA certification of pilots, instructors,
and other airmen, Including medical certification. It is.
intended that this proposed rule will provide for the
recovery of expenses that the FAA Incurs in these activi-
ties. The proposed action would be..in accordance with
the sense of the Congress.

B. Why Significant- This proposal is considered a signifi-
cant project because it involves an area of substantial
public interest and controversy. I

C. Analysis: Regulatory Evaluation ........................................

D. Need: This proposal will provide for the recovery of
expenses that the FAA incurs in these activities and is in
accordance with the sense of Congress.

Further action to be
determined.

Withdrawn.

Contact Earliest expected
decision date

WilliamJ. Sullivan,
(202) 755-8716

John M. Rodgers,
(202) 426-3420
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FAA Federal Aviation Administration

Significant Regulations: Other-Continued

[Key to'symbbls-'*New item. tAnaysis or review being considered under Regulatory Flexibility AcL ORegulation selected for priority renew.
Italics New or changed information since last Agenda]

Title 

Wind Shear (Docket No. 19110).....

Metropolitan Washington Airports
Policy (Docket No" 21955).

Summary

E. Legal Basis: Secs. 313, 503, 505. 601. 602. Federal
Aviation Act of 1958, as amended (49 U.S.C. 1354, 1401,
1403, 1421, and 1422); Sec. 6(c), Department of Trans-
portation Act (49 U.S.C. 1655(c)), Title V; Independent
Offices Appropnation Act of 1952 (31 U.S.C. 483(a)).

F Chronology: NPRM published on April 20, 1978 (43 FR
16924). The closing date for comments was July 19,
1978. The withdrawal of tAIs NPRM was puhbrshed June
29, 1981 (46 FR 33284).

G. Citation: 14 CFR Pts. 47, 49, 61, 63, 65, 67, 143, and
187.

A. Descriptiom Would revise existing regulation to require
all large passenger-carryin aircraft be equipped with a
device that will display wind shear Information to the
pilots.

B. Why Significant: This action Is considered a significant
project because it wil generate substantial public Interest
and will be controversaL

C. Analysis Regulatory Evaluation-

D. Need: As a result of several accidents Involving wind
shear, it Is necessary to Identify eqtupment that will
enable pilots to identify low level wind shear conditions.

E. Legal Basis: Secs. 313(a), 601 and 604 of the Federal
Aviation Act of 1958 (49 U.S.C. 1354(a), 1421 and 1424)
and Sec. 6(c) of the Department of Trqnsportation Act
(49 U.S.C. 1655(c)).

F. Chronology: In 1975, the FAA began a two year effort
to develop a wind shear program. As part of the program,
FAA began work to develop a wind shear warning and
pilot aiding device which has achieved encouraging re-
sults. Following the initial announcement of this proposal
it was determined that a regulatory analysis would not be
required; however, an evaluation will be made and dock-
eted. The ANPRM No. 79-11 was published on May 3,
1979 (44"FR 25807) and comment penod closed August
3, 1979.

G. Citation: 14 CFR PL 121 ......................................

A. Description: Develops and implements a comprehensive
policy and regulations (1) defining the Tespective totes of
Washington National and Dulles International Airports.
and (2) governing the future use, operation, development
and maintenance of those airports.

B. Why Significant: The proposed policy is of substantial
interest to the public, potentially affecting State and local
governments and the aviation community.

-C. Analysis: Regulatory Evaluation ........................

C Earliest expectedContact decis:on date

W,/illiam J. Sulravan,
(202) 755-8716

Edward P Faberman
(202) 42&-3235

NPRMA Novemrber
1981.

FR October 1981.
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AGENDA

FAA Federal Aviation Administration

Significant Regulations: Other-Continued
[Key to symbols: *New item. tAnalysis or review being consilered under Regulatory Flexibility Act. ORegulatlon selected for priority rovlow,

Italics: New or changed information since last Agenda]

Title Summary Contact Earliest expected
decision date

D. Need: The lack-of a firm, long-range policy-has substan-
tially hindered maximum effective and. efficient manage-
ment of the airports. Planning and funding processes
have necessarily been. limited to relatively short-term
objectives. Efforts to lessen the impact of'the airports on
surrounding communities continue to be hampered, by the
absence of well-defined policy goals and guidelines. Air-
craft operators using the airports have been similarly
disadva htaged with respect to long-term planning and
objectives.

E. Legal Basis: Sections 103. 307, 313 of the Federal
Aviation Act of 1958 (49 U.S.C. 1303, 1348 and 1354);
Sections 2 and 5 of the Act for the Administration of
Washington National Airport, 54 Stat 688 as amended by
61 Stat 94; Sec. 4 of the-Second Washington National
Airport Act, 64 Stat. 770; -Sec. 6 of the Department of
Transportation Act (49 U.S.C. 1655).

F. Chronology: A Notice of Proposed Policy was published
March 23, 1978 (43 FR 12141). The NPRM was pub-
lished January 21, 1980 (45 FR 4314). The-comment
penod closed April 15,-1980. The Amendments were
published Septgmber 18, 1980 (45 FR 62406). Effective
date extended to April 26, 1981, published October 27,

- 1980,(45 FR 11251). Notice proposing additional exten-
sion of effective date until October 25, 1981, published
on March 5, 1981 (46 FR 15458). On July 13, 1981, an
NPRM was'published proposing to withdraw the Amend-
ments (46 FR 36068). '77e, comment penod closed
August 31, 1981.

G. Citation: 14 CFR Pts. 93 and 159 ..........................................

FAA" Federal Aviation Administration

Nonsignificant Regulations

Title Summary Contact Eadeisio dapetedEarliest expected

Additional Equipment Require-
ments for Multiengine Turbojet
Airplanes. (Formerly "Third Atti-
tude Gyro, Ground Proximit
Warning System, and Cockpit
Voice Recorders").

Review: Aircraft Engine Regula-
tions Notice (Docket No.
16919).

Proposed amendment to add instrument and equipment
requirements (1) to.require a third gyroscopic attitude
instrument, independently powered in case of -total air-
craft electrical failure, on all multiengine turbojet powered
airplanes not already required to have a third gyroscopic
attitude and (2) to require a ground proximity warning
system and a cockpit voice recorder on all turbojet
powered 6irplanes configured with 6 or more passenger
seats. (14 CFR Pts. 23, 25, 91, and 121).

Proposed amendment to resolve a number of regulatory-
issues raised by engine manufacturers and to update

'--those standards. The NPRM No. 80-21 was published
November 20, 1980 (45 FR 76872). The comment penod
closed February 18, 1981. (14 CFR Pts. 23, 25, 27, 29,
and 33).

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Project cancelled.

FR December 1981.
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FAA Federal Aviation Administration

Nonsignificant Regulations-Continued
[Key.to symbols: *New Item. tAnalysis or review being considered under Regufatory Flexbilty Act. ORegulation selected for pnodty revivw.

IIcs.. New or changed Information since last Agenda]

1 1 Eailiest expected
Title Summary Contact dieston date

Takeoff and Landing Minimums.
(Formerly "Instrument Ap-
proach Procedures") (Docket
No. 20060).

-Airport Noise Regulations (Docket
No. 16279).

Review: Operations Review
Notice No. 11 (Docket No.
21269).

Review: Operations Review
Notice No. 12 (Docket No.
21071).

Review: Operations Review Pro--
gram Close-out Notice No. 13.

Review: Part 91 Notice (Docket
-No. 16431).

Review: Part 91 Review Lost
Communications (Docket i No.
16431).

Review* Objects Affecting Navi-
gable Airspace (Docket No.
16920).

Civil Helicopter Noise Certification
(Docket No. 13410).

The rule clarifies prescribed conditions for approach and
landing under specified weather conditions. The NPRM
was published March 6, 1980 (45 FR 14801). The com-
ment penod closed May 6, 1980. The amendment was
published January 8, 1981 (46 FR 2280); it went Into
effect on May 8,1981, after review under E.O. 12291. (14
CFR Pts. 91 and 121).

Environmental Protection Agency's proposed revason to
require airport noise certification as a condition for Airport
and Airway Development Act funding. The NPRM was
published on 11/22/76 (41 FR 51522). The Final Rule
was published January 26, 1981 (46 FR 8316). (14 CFR
Pt 91). "

This proposal features provisions providing for the use of
.m.i-evacuation" tests, requirements for the elrination
of the three-pointer atimeter In turbolet-pmered alr-
planes, and allows for the use of "blocked seats" under
certain conditions. The NPRM was published January 19,
1981. The comment penod closed April 20, 1981. (14
CFR Pts. 121,145, and 183).

Proposed extensive revisions to update and Improve regula-
tions applicable to aircraft maintenance, preventive main-
tenance, rebuilding and alteration of aircrafL The NPRM
.was published November 20, 1980 (45 FR 76894). The
comment period closed February 18. 1981. (14 CFR Pis.
43 and 91).

Notice announcing the disposition of all proposals not ad-
dressed i previous Operations Review Notffes and the
avalablity of an Index of the disposition of all Operations
Rewvew proposas.

The agency conducted a Regulatory Review Conference of
14 CFR Part 91, Subpart B, In September 1977, In order
to update that part. This action will cover all proposals
covered by the review except for lost communications.
(14 CFR PL 91).

Proposed amendnent to simplify lost communications pro-
cedures.

Would revise and reorganIze 14 CFR Part 77 In a more
logical sequence and presentation of regulatory require-
ments relating to proposed construcion or alteration and
their impact on navfgable airspace. It Is also Intended to
clarify and strengten agency actions in deternfnin
whether a par'cular object would be a hazard to air
navigair Notice of Review was published on 6/19/78
(43 FR 26322). (14 CFR PtL 77). Review Conference held
December 4-8, 1980.

Would establish noise certification levels and procedures for
civil helicopters: An ANPRM was published 12/28/73, (38
FR 35487). The NPRM was published 7119/79 (44 FR
42410). The comment penod was extended until March 5,
1981 46 FR 931) (14 CFR PtL 36).

William J. SuIrvan,
(202) 755-8716

Richard Tednck,
(202) 755-9027

Wilfam J. Sullivan,
(202) 755-8716

wil am J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Hal Becker,
(202) 426-3656

Hal Becker,
(202) 426-3656

Keith Potts,
(202) 426-3731

Richard Tedrick,
(202) 755-9027

Acton complete.

Action comp9ete

Further acn to be
detetmIned

FR November 1981.

NPRM Decemnber
1981.

NPRM October 1981.

NPRM September
1981.

NPRM ANovember
1981.

FR July 1982
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Earliest expected
litle Summary Contact decision date

Implementation of OMB Circular
A-95 (Docket No. 17337).

Implementation of Energy Policy
(Docket No. 16617).

Review: Update of Part 139 ............

Protective Breathing Equipment_.

Pilot Oxygen Mask Use Require-
ments (Formerly "Supplemental,
Oxygen").

Review: Metropolitan Washington
Airports Regulations.

Miscellaneous Minor Amend-
ments (Docket No. 21129).

Review: Rewsion of Part 91 (For-
merly Aircraft Owners and
Pilots Association (AORA) Pet-
tlon) (Docket No. 18334).

Foreigrn Airman Certification ............

Recording of Aircraft Titles and
Security Documents-Notice of
Uen (Docket No. 14236).

Cessna Finance Petition (Docket
No. 17311).

Final procedures and regulations implementing OMB Circu-
lar A-95 (coordination of Federat assistance programs
with State, areawd'e, and locaf planning agencies), based
on public comment or interim procedures in Special
Federal Aviation i3egulation 35 (42 FR 59476, 11/17/77).
The amendment was publfshed June IT, 1978 (46 FR
30808) (14 CFR Pt 152).

Implementation of the Energy Policy and Conservation Act.
"The NPRM was published ort 3131177- (42 FR 17135),
(14 CFR Pt 11)-

Revision of 14 CER Part 139- toupdate and clarify the part
including fire-fighting and rescue requirements. (14 CFR
Pt. 139).

Proposed rule to establish minimum performance standards
and operating rules for protective breathing equipment
(14 CFR Pts 25,29,37.91 and 121).

Proposed rule to permit certain ,idebody turbojet airplanes
to operate up to flight level of 45,000 feet above sea
level without requirements for the pilot to use supplemen-
tal oxygen. (14- CFR Pts. 25.29,37,91, and 121).

Proposed revision to reflect changed operational conditions
and policies and to simplify; clarify and consolidate the
regulations pertaining to the National Capital Airports. (14
CFR Pt. 159). 1

Proposed nonsubstantive amendments that are routine, edl-
tonal and clarifying in nature. The NPRM- No. 80-23 was,
published December 4, 1980. The comment penod
closed February 4, 1981. (14 CFR Pts. 23, 25, 37,45, 61,
63, 65, 91, and 121).

This revew deals witf the air traffic and general operating'
rules in Part 91--the most fundamental avation regula-
tions. This actdn would reorganzze and rearrange the
rules without substantive change, to make them easier to
use and understand A later action will review and revise
them to eliminate unnecessary burdens in keeping with
EO. 12291. AOPA withdrew its petition on November 20,
1980, so the FAA could proceed with this two-step
revew. ANPRM 79-2 published the 'onginal AOPA peti-
tion for comment on January 22 1979 (44 FR 4571). (14
CFR Part 91).

Proposed amendments to establish priorities for processing
applications by- foreign airmerr for U.S. Airman- Certifi-
cates. (14 CFR Pts 61, 63, 65, and 67).

Proposed amendment to prescribe specific procedures for
filing Noice of Lien with the Aircraft Registry. This propos-
al would-,also require release of the Notice filed upon
satisfaction of the lien. The NPRM was published January
13,1975 (40 FR 2445). (14 CFR Part49).

Petition for rulemaking to amend Part 47 to provide all
persons who hold a security interest in aircraft, the same
protection now afforded the seller of an aircraft under a
conditional sales contract The ANPRM was published
10/20/77 (42 FR 55891). The NPRM was published May
22, 1980 (45 FR 34826). The comment penod was ex-
tended to August 2t, 1980. (14 CFR Pt. 47).

John Gable,
(202) 426-8090

Dawd Winer,
(202) 755-9717

Jose Roman,
(202) 426-3087

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Edward S. Faggen,
(703) 557-8123

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Virginia Swimmer,
.(405) 686-2284

Virginia Swimmer,
(405) 686-22a4

Action complete.

Further action to be
determined.

Further action to be
determined

Project cancelled.

NPRM October 1981.

Further action to be
determined.

FR December 1981.

NPRM August 1981.

Further action to bo
determined

Further action to be
determined

February 1982.
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aaContact Earriest expected
SSummary decision date

Airplane and Airport Operators
Seculfty Rules (Docket No.
19726).

Use of Alcohol or Drugs (Former-
ly "Blood Alcohol Level Tests")
(Docket No. 21631).

Microwave Landing System (MLS).

Airplane Tires (Formerly "Tires
Retrofit") (Docket No. 19793).

Revision of Applicability of Part
139.

Review: Rotorcraft Review
Notice No. 1 Certification, IFR,
and Deicing (Docket No.
21180).

Implements safety standards mandated by the Airline De-
regulation Act of 1978, and insures that commuter air
camer passengers enjoy the same level of security as
persons traveling on aur carners holding Certificates of
Public Convenience and Necessity from the CAB. The
NPRM was published November 1, 1979 (44 FR 63048).
Comment period closed February 11. 1980. The amend-
ments were published January 15, .1981 (46 FR 3782).
Notice of 0MB approval and correction of amendment
published July 13, 1981 (46 FR 36053). Rules become
effec0ive 9/11/81; however, operators may elect to
comply earlier, (14 CFR Pads 107 108 (new), 121, 129,
and 135).

Proposed rule which will subject Certificated Right Crew-
members suspected of being under the Influence of alco-
hol to blood-alcohol tests and establish a specific blood-
alcohol content level at which a pilot Is considered to be
intoxicated. The NPRM was published July 27, 1981 (46
FR 38480). The comment penod closes November 25
1981. (14 CFR Pts. 61 and 91).

Proposed rule to recognize the MLS selected by ICAO and
to prescribe measuring standards and procedures for the
approval, Installation, operation, and maintenance of such
systems on non-Federal navigation facilities. The NPRM
was published September 8, 1980. (45 FR 59256). The
comment penod closes November 7, 1980. (14 CFR Pt.
171).

Proposed rule to require Installation of Improved tires on
certain turbolet transport category airplanes. The NPRM
was published 11/27/79. (41 FR 68759). The comment
penod closed 2127/79. The NPRM was wihdrawa May
21, 1981 (46 FR 27889). (14 CFR Pt. 91).

Proposed amendment to require the certification of airports
serving commuter air carriers, as well as air carriers
holding certificates of public convenience and necessity
from te CAB. This revision would respond to the Airtine
Deregulation Act of 1978 and ensures that passengers
traveling aboard commuter air carriers enjoy the same
level of safety as passengers traveling aboard CAB certi-
ficated air carriers. The NPRM was published June 12,
1980. (45 FR 39857)..The comment period dosed August
11. 1980. (14 CFR Part 139).

This notice proposes to add new airworthiness standards
and update existing critena In the areas of Instrument
flight rules (IFR) certification and Ice protection certifica-
tion. It also proposes revisions to the applicab1ity of
sections of Part 27 and 29 which allow for Increased
pIoductivity for rotorcraft engaged primarily in utility or
cargo operations and provides pdditional protection for
rotorcraft carrying 10 or more passengers. The NPRM
No. 80-25 was published December 18. 1980. The com-
ment period closed April 17, 1981 (45 FR 83424). A
public meeting was held August 18-20, 1980. (14 CFR
Parts 1, 27, 29, 33, 43, 45. 61. 91, 121, 127, 133, and
135).

Willam J. Suilivan,
(202) 755-8716

W llam J. Sullivan
(202) 755-8716

William Redeen,
(202) 426-8634

Wiliam J. Sullivan,
(202) 755-8716

Jose Roman, Jr.,
(202) 426-3087

William J. Sullivan
(202) 75S-8716

Actron complete

FR July 1982

FR July 1981.

;Wthdrawr.

Further action to be
determ9ned.

FR December 1981.
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Title I Summary Contact 1 d oectod
eiint ao

Inoperative Instruments or Equip-
ment (Formerly "Minimum
Equipment Lists (MEL)-).

Hang Gliding (Docket No. 21631).

Parachute Jumping, Notice and
Authorization Requirements.

Review: Operations on and in Vi-
cinity of an Airport.

Terminal Control Areas (TCA's):
Phoenix.

Terminal Control Areas (TCA's):
Tampa.

Terminal Control Areas (TCA's):
Fort Lauderdale/Miami. Docket
No. 186905/60-R30-4.

Terminal Control Areas (TCA's):
Orlando.

Terminal Control Areas (TCA's):
Memphis.

Terminal Control Areas (TCA's):
Portland.

This' notice proposes7 to revise Part 91 to include provisions
that will allow- the operation of powered aircraft with
certain installed instruments and equipment inoperative.
The proposal would'consolidate minimum equipment list
requirements presentlr contained in various parts of the
Federal Aviation Regufations into one regulation. (14 CFR
Parts 43, 91, 121. 125, and 135);

Proposed addition to FAR Part 101 to designate general
safety rules for hang gliding in order to accommodate
increasing hang gliding activity in the National Airspace
System. The- NPRM was published July 27, 1981 (46 FR
'38472). The comment period closes November 25, 1981.
(14 CFR Part 101).

Proposed amendments would, require notice of parachute.
jumps in terms- of above mean sea level and would
require ATC authorization- for jumps- in/into a terminal
control area,(14 CER Part105)X

Proposed review of rules p ertaining to operations on/in the
vcinity of controlled and uncontrolled airports, including
radio communications, altitudes, and noise abatement
areas. Further action-on this proposal will be incorporated
into the National Airspace Revwew (14 CFR Part 91).

Terminal Control Areas (rCA's) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. The NPRM was published April 7, 1980
(45 FR 23457); A Supplemental NPRM was published
June 15, 1981, (46' FR 31269. The comment period
closed July 30 1981. (14 CFR. Part 71).

.9'

Terrminal Control Areas (TCA's) are- proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. (14 CFR Part 71). NPRM published
February 4, 1980 (45 FR 7559). Comment period closes
5/5/80. The withdrawal of this NPRM was published'
June 22, 1981. (46 FR 32267).

Terminal Control Areas (TCA's) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. The NPRM was published September
22, 1980. (45 FR 62839). The comment period closed
December 22.1980 (14 CFR Part71).

Terminal Control Areas (TCA's) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. (14 CFR Part 71)..

Terminal Control-Areas (TCA's) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. (14 CFR Part 71).

Terminal Control Areas (TCA's) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment. (14 CFR Part 71).

William J. Sullivan,
(202) 755-8716

Hal Becker,
(202) 426-3656

Hal Becker,
(202) 426-3656

Hal Becker,
(202) 426-3656

S. Wugalter,
(202) 426-8783

S. Wugalter,
(202) 426-8783

S. Wugalter.
(202) 426-8783

1

S. Wugalter,
(202) 426-8783

S.>Wugalter,
(202) 426-8783

S. Wugalter,
(202) 426-8783

NPRM Septombor1931.

FR February 1982,

NPRM August 1981.

Action torminatod.

Further action to be
determined.

Withdrawp.

Further action to be
determined

Action terminated.

Action terminated.

Action terminated.
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Tile Summary Contact Earliest expectedt Cdecision date

Operations Review Notice No. 8A
(Docket No. 17897).

Air Camer-Carry-On Baggage-
(Formerly National Federation
of the Blind (NFB)-Carnage of
Canes) (Docket No. 17320).

Size of Registration Marks-(For-
merly Modification of Aircraft
Registration Markings) (Docket
No. 20424).

Special Airport Traffic Area and
-Communication Rule.

Export Airworthiness Approvals
(Docket No. 17502).

Pitot Heat Indication Systems
(Docket No. 18904).

Pyrotechnic Devices for Certain
Over-Water Flights (Docket No.
18904).

Proposed amendment to require that all flight attendants
remain seated at their assigned stations dunng taxiing
except to perform duties related to the safety of the
airplane and its occupants. NPRM published June 19.
1980 (45 FR 41956). On August 28. 1980 the comment
penod was reopened. (45 FR 59295). The comment
penod closed October 23. 1980. Reply comments were
due by November 23, 1980. The Withdawal of the NPRM
was published May 21, 1981 (46 FR 27893). (14 CFR 121
and 127).

Petition for rulemaking to permit the stowage of a blind
person's flexible cane In a readily accessible location, on
all passenger-carying flights, so that the cane would be
available to that person in case of evacuation of an
aircraft in an emergency situation. The NPRM was pub-
lished November 13. 1980. The comment period closed
January 12, 1981 (45 FR 75138). The amendment was
published July'23, 1981(46 FR 38043).

Proposed amendment to increase height of markings from 3
inches to 12 inches on certain. fixed-wing aircraft, de-
crease height of markings from 20 inches to 3 inches on
airships and balloons, and retain the 34nch height of
markings on expenmental amateur-bult, and expenmental
exhibition arcraft. NPRM published July 31, 1980 (45 FR
50810). The comment period was extended until Novem-
ber28, 1980 (45 FR 64207) (14 CFR 39).

Proposed amendments to -establish special airport traffic
areas for certain Canadian airports that are adjacent to
the U.S.-Canadian border and which have operating air
traffic control towers; the amendments would also require
aircraft communications with those towers while operating
in the area. The NPRM was published April 7, 1981 (46
FR 24199). The comment penod closes June 20, 1981.

- (14 CFR Part 9).

Petition for rulemaking to amend § 21.339(a) to allow re-
stricted category aircraft to be eligible for special export
airworthiness approvals and to amend the restricted cate-
gory c' aircraft operating limitations. The NPRM No.
80-20 was published November 20, 1980 (45 FR 76868).
The comment period closed January 19. 1981. (14 CFR
Part 21).

-Petition to amend the rules to require installation of pilot
heat indicating systems only on transport category air-
planes operated for hire. A summary of the petition was
published on October 18, 1979 (44 FR 60107). The
comment penod closed November 14, 1979. The NPRM
No. 80-27 was published January 2 1981 (46 FR 00076).
The comment penod closed March 5, 1981. (14 CFR
Parts 91,121.123. and 135).

Petition to establish minimum standards for pyrotechnic
signaling devices required for certain overwater oper-
ations. This action would require these devices to at least
meet U.S. Navy Weapons System Specifications WS
13697B. A summary of the petition was published on
October 18, 1979 (44 FR 60107). The comment period
closed November 14, 1980. (14 CFR Parts 91, 121, and
135).

Wfam J. Sullivan,
(202) 755-8716

WiYdam J. Sullivan.
(202) 755-8716

W&lam J. Sullnan,
(202) 755-8716

Hal Becker,
(202) 426-3656

William J. Suliran,
(202) 755-8716

Wilriam J. Sullivan,
(202) 755-8716

Wi liam J. Sullivan,
(202) 755-8716

Wtchdraiml

Action complet,

FR October 1981.

FR December 1981.

FR August 1981.

FR August 1981.

PoFmect cancelled
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l SEarliest expectedTitle Summary Contact decision date

FAA Access to Flight Data Re-
corder and Cockpit Voice Re-
corder Tapes (Docket No.
20661).

Elimination of Duties and Activi-
ties 6f Flight Crewmembers Not
Required for Safe Operation of
Aircraft (Docket No. 20659).

Airworthiness Standards: Aircraft
and Products Design and Pro-
cedural Standards for Type
Certificates, Type Certificate
Amendments and Supplemen-
tal Type Certificates (Docket
No. 20660).

Noise Levels for Turbojet-
Powered Airplanes and Large
Propeller-Driven Airplanes
(Docket No. 16231).

Acoustical Change Definition
(Docket No. 20026).

Terminal COntrol Area (TCA) San
Antonio.

Terminal Control Area (TCA) Buf-
falo.

Terminal Control Area (TCA)INew
York (Modification).

Proposed amendment to allow the FAA to obtain flight data
recorder and cockpit voice recorder information at any
time at any place. The information is needed to study
human factor elements associated with aircraft operation.
-NPRM 80-14 was published August 28, 1980 (45 FR
57694). The comment penod closed October 27, 1980. A
supplemental NPRM was published. January 19, 1981 (46
FR- 5506). The comment penod closes May 18, 1981.
The NPRM was withdrawn May 21, 1981 (46 FR 27897).'
(14 CFR Parts 121 and 135).

Prohibits flight crewmembers from performing duties and
activities not required for the safe operation -of aircraft
dunng critical phases of flight. NPRM 80-12 was pub-
lished August 28, 1980. (45 FR 57684). Comment penod
closed October 27, 1980. The amendments were pub-
lished January 19, 1981 (46 FR 05500). Scheduled to go
into effect on May 18, 1981 subject to Executive Order
12291 review. (14 CFR Parts 121 and 135). At the
request of the Office of Management and Budget a
postponement of the effective date of this rule to June
18, 1981, was published on May 26, 1981 (46 FR 28303),
and it was postponed a second time until July 18, 1981.
The second posponement was published June 25, 1981.
(46 FR*32863). A decision was then made to allow the
rule to go into effect on July 18.

Proposed amendments to provide the FAA the means to
require updating of safety standards for type certificates,
amended type certificates, and supplemental type certifi-
cates. NPRM 80-13 was'published August 28, 1980 (45
FR 57687). Comment period'extended until March 31,
1981 (45 FR 80434). The NPRM was withdrawn May 21,
1981 (46FR27885)'(14 CFR Parts 21, 39, and 91). 1

Environmental Protection Agency's proposed .revlsion to
FAR 36 requinng further reductions in noise levels of
subsonic aircraft. The amendment was published June
29, 1981 (46 FR 33454).

Proposed in response to ATA petition (published March 6,
1980) to define "acoustical change" and to limit its
applicability in maintenance situations.

Terminal Control Areas (TCAs) are proposed to reduce the
midair collision potential by eliminating the, mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment (14 CFR Part 71).

Terminal Control Areas (TCAs) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi,
nal environment (14 CFR Part 71).

Terminal'Control Areas (TCAs) are proposed to reduce the
midair collision potential'by-eliminating 'the mix of'cod-
trolled and uncontrolled aircraft in a higher density termi-
nal environment The. NPRM'was published January 8,
1981(46 FR 2088). The comment penod closed Aprl 8,
1981. (14 CFR Part 71).

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Richard Tedrick,
(202) 755-9027

Richard Tednck,
(202) 755-9027

S. Wugalter,
(202) 426-8488

S. Wugalter,
(202) 426-8488

S. Wugater,
(202) 426-8783

Withdrawn.

Action complete.

Withdrawn.

Action complete.

NPRM October 1981.

Action terminated.

Action terminated

To be determined.
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Terminal Control Area (TCA) San
Diego (Modification).

Terminal Control Area (TCA)
Honolulu (Modification).
(Docket No. 18605/80-APC-6).

Terminal Control Area ("CA) Las
Vegas (Modification).

Proposed Issuance of Notices to
Airmen (NOTAMs) for Commu-
nicating Emergency Flight
Rules.

Exclusive-Use Requirements
Supplemental Air Carners and
Commercial Operators (Docket
No. 20784).

Flight Operations Control Sys-
tems (Docket No. 18591),

Standards and Certification for Is-
- suance of Airman Medical Cer

tificate (Docket No. 21130).

Review: Rotorcraft Review
Notice No. 2-Systems.

Terminal Control Areas (TCAs) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termil-
nal environment. The NPRM was published January 29,
1981. The comment penod closed March 16, 1981. (46
FR 9631). The amendment was publshed June 29, 1981
(46 FR 33229). (14 CFR Part 71).

Terminal Control Areas (TCAs) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft In a higher density terml-
nal environment The NPRM was published Apn7 23, 1981
(46 FR 23065). The comment period closed June 8,
1981. (14 CFR Part 71).

Terminal Control Areas (TCAs) are proposed to reduce the
midair collision potential by eliminating the mix of con-
trolled and uncontrolled aircraft in a higher density termi-
nal environment (14 CFR Part 71).

The amendment expressly established the NOTAM system
as an authorized means by which emergency flight rules
are communicated to pilots and operators. The amend-
ment was pubrished March 1, 1981. (46 FR 16666). (14
CFR Part 91).

The provisions in Section 121.155 of the Federal Aviation
Regulations that a supplemental air carmer or commercial
operator may not use any aircraft that it does not have
the sole possession, control and use of for flight for at
least 6 months. This updating of the Federal Aviation
Regulations would eliminate, without any derogation of
safety, an unnecessary economic burden which the pres-
ent rule imposes on this segment of avation. NPRM 81-2
issued Jan. 16, 1981. Comment period dosed March 27.
1981. The amendment was published on July 9, 1981 (46
FR 35611). (14 CFR Part 121).

Based upon a Transamenca Airlines (TIAS) and World
Airways (WRLS) joint petition for rule making, the FAA is
considenng amending Part 121 to allow among other
things all operations to be conducted under a flight
operations control system. Advance Notice 80-16 (14 FR
67103) issued Oct. 2, 1980. published the entire petition
and requested comments to assist the FAA In determlo-
ing what if any regulatory proposals should be developed.

,Comment penod closed Jan. 7, 1981. Based on com-
ments received an NPRM will be Issued proposing
changes to Part 121 (14 CFR 121).

Proposes exemption procedures for the Issuance of airman
medical certificates to persons with certain medical condi-
tions who do not Initially qualify for certification under the
medical standards In the Federal Aviation Regulations.
The NPRM No. 80-24 was published January 2, 1980 (45
FR 80296). The comment penod on NPRM 80-24 closed
Feb. 4, 1981. A public heanng was held Feb. 3-4. 1981.
(14 CFR Part 67).

This notice is the second of a series of notices that
propose to add new airworthiness, operation, and mainte-
nance standards for rotorcraft. This particular notice pro-
poses changes to Parts 27, 29, and 91 and deals only
with the flight controls and associated systems on rotor-
craft (14 CFR Parts 27, 29, and 91).

S. Wugater
(202) 426-8488

S. Wugalter.,
(202) 426-8783

S. Wugalter.
(202) 426-8783

Hal Becker,
(202) 426-3656

Willitarn J. Sullivan,
(202) 755-8716

William J. Sullvan.
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Wdlam J. Sulivan,
(202) 755-8716

Acton complete.

To be deternvned

To be detenmed

Action complete.

Action complete.

NPRM Apnl 1982

FR October 1981.

NPRM December
1981.
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Nonsignificant Regulations-Continued
[Key to symbols: *New item.. tAnalysis ororeview being considered under Regulatory Flexibility Act. - *Regulation selected for priority revlow.

Italics: New or changed information since last Agenda]

Title -Su y Contact Earliest expected
Tte Summary o Cont ct _ I decision date

Review: Rotorcraft Review
Notice No. 3-Powerplants. -

Review: Rotorcraft Review
Notice No. 4--Arframe.

Review. . Rotorcraft Review
Notice No. 5--Operations and
Maintenance,

*Added 'Instrument'
(Docket No. 22051).

*Transport Categ6ry Airplanes-
Cabin Ozone Concentration.

*Major Repairs
21988).,

*Airman and.Repair Station Certi-
fication for'Foreign Nationals.

*Flight Crewmember Fli.ht Time
Umitations and Rest Require-
ments.

This notice Is the third of a series of notices to be Issued as
-part of the FAA's comprehensive Rotororaft Regulatory
Review Program. This notice contains proposals which
would.amend and update the'engine and related equip-*
ment certification requirements in Parts 27 and 29 Of the
Federal Aviation Regulations. (14 CFi'Parts 27 and 29).

This is the fourth of a senes of notices to.be issued as part.
of the FAA's- comprehensive,, Rotorcraft Regulatory
Review Program. This notice contains proposals which
would amend and update the airframe and related equip-'
ment requirements in Parts 27 and 29 of the Federal,
Aviation Regulations. (14 CFR Parts 27 and 29).

This is the fifth ofa senes of notices to be issued as part of
the FAA's comprehensive Rotorcraft Regulatory Review.
Program. This notice contains proposals which would
amend and update the operations and maintenance re-'
quirements pertaining to rotorcraft and covered in Pails
43, 45, 61, 91, 121, 127, 133, and 135 of the Federal
Aviation Regulations. Part'l would also be amended to
add a definition of a Class D rotororaft-load combination.
(14 CFR Parts 43. 45, 61, 91, 121, 127, 133, and 135).

This notice proposes to amend the rules governing the
,requirements for the issuance of an onginal or additional
instrument rating onto an aurman.cerificate. The proposal
would'delete the requirement for an individual to acquire
-cross-country expenence in:a specific category of aircraft.
The NPRM was published August 10, 1981 (46 FR
.40646). The ,comment penod closes October 10, 1981.

(14 CFR Part 61).

This proposed amendment would exempt operators of
"cargo-only" aircraft and narrow-body two- and three-
engine aircraft from installing ozone equipment or estab-
lishing ozone avoidance procedures. (14 CFR Parts 25
and 121).

This-notice proposes certain actions which will Improve
understanding of the term "major repair" and corollary
terms used in relation to maintenance and repair proce-
dures for aircraft, airframes, aircraft engines, propellers,
and appliances. NPRM 81-10 was published July 23,
1981 (46 FR 38054). (14 CFR Part 43).

This proposed rule, would establish a regulatory needs
requirement and schedule of fees for issuance of airmen
and repair station certificates to foreign nationals at over-
seas locations. (14 CFR Pts. 61, 63, 65, 67, 145 and
187). The,NPRM was published August 10, 1981 (46 FR
40529).The comment penod closes 10/10/81.

Proposed amendment to revise the flight time limitations
,and rest requirements. for. flight crewmembers utilized by
domestic, flag, and supplemental air carners, commercial
operators,, ur. taxi operators, and scheduled air camers
with helicopters. The .complexity of the current rule has
required numerous interpretations and has been a -bur-
densome requirement A proposal.is to be developed
which is both less complex and less burdensome in
compliance with Executive Order 12291. (14 CFR Parts
121 and 135).

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

Kathleen W. German,
(202) 426-3230

William J. Sullivan,
(202) 755-8716.

,NPRM.Januaiy 1982,

NPRM May 1982.

NPRM December
1981.

FR July 1982.

NPRM September
1981.

FR July 1982.

FR October 1981.

NPRM November
1981.

£ J I.

Rating

(Docket No.,
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AGENDA

FAA FederalAviation Administration

Routine and Frequent Nonsignificant Regulations

[K-ey to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ) 0Reguat~on selected for priority review.
Ialic= New or changed Information since last Agenda]

Title. SEummary Contact Decision date

Other
,Items:

Part 95 Instrument Flight Rules 2500 ......................... . ..... ..... Don Tuna, October 1,
Altitudes. (202) 426-8277 1981-September

30, 1982.

Airworthiness Directives .................. 300 ................ ............................................................ Jack McGrat, October 1,
(202) 426-8192 1981-September

30, 1982

Standard Instrument ApproahP 2800 ...... ......................... .................. ... Don Tuna, October 1,
Procedures. (202) 426-8277 1981-September30, 1982.

Airspace Actions ............................. 525 .......................................................................................... S. Wugalter, October 1,
(202) 426-8783 1981-September

30, 1982

FHWA Federal Highway Administration

Significant Regulations: Major

TSEaest expectedTitle Summary Cordect decision date

Buy America Requirements
(Docket No. 78-35).

Geometric Design Critena for Re-
surfacing, Restoration, and Re-
habilitation (RRR) of' Streets
and Highways Other Than
Freeways (Docket No. 80-3).

ENGINEERING AND TRAFFIC OPERATIONS

A. Descriptlon: This amendment to an existing regulation
would establish provisions for the protection of domestic
structural steel on construction projects with an estimated
cost of $450,000 or more. This entry has been moved to
"Si]nificant Regulabons-Other" portOn of A~enda.

A. Description: This regulation would contain criteria In-
tended to provide additional flexibility In some of the
basic geometric features of design, primarily those In
which modification would result In appreciable savings In
costs and other Impacts while Improving safey.

B. Why Signlficant: This regulation is considered significant
because the adoption of new design critena specifically
for RRR projects has proven to be controversial.

C. Analysis: Regulatory Impact Analysis ....... __

D. Need: To implement the 1976 amendment to 23 U.S.C.
101 redefining "construction" to Include resurfacing, res-
toration; and rehabilitation. Geometric design criteria are
needed to effectively administer a RRR program for
preservation work on the Federal-aid highway systems.

E. Legal Basis: 23 U.S.C. 101, 109. 315, and 402: 49 CFR
1.48(b).

Kenneth L Zen=s,
(202) 426-4847

Alvin R. Cowan or
Kenneth Davis,
(202) 426-0312

FR October 1981.
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AGENDA

FHWA Federal Highway Administration

SignificantfRegulations: Major-Continued

[Key to symbols: *New item. -'Analysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority review,
Italics: New orchanged information since last Agenda]

Earliest expected
Title Summary Contact decision date

F Chronology. An ANPRM published August 25, 1977, (42
FR 42876) offered three alternatives. A Notice published
October 28, 1977 (42 FR 56751) extended the comment
penod for the ANPRM to November 22, 1977. A notice of
withdrawal of the ANPRM was published January 9, 1978
(43 FR 2734). Because of the adverse comments, all
alternatives were rejected and FHWA decided to develop
a new set of critena for Resurfacing, Restoration, and
Rehabilitation (RRR) projects. An NPRM was published
on August 23, 1978 (43 FR 37556). A correction to the
NPRM was published September 12, 1978 (43 FR
40539). A Notice published on October 19, 1978 (43 FR
48658) extended the comment penod for the NPRM to
January 4, 1979. On May 23, 1979 (44 FR 29921) FHWA
published as a Notice a status report on the creation of
an internal, task force appointed to evaluate comments
received on the NPRM -and make -recommendations to
the Administtajor. Another NPRM proposing a more flexi-
ble approach was published on January 5, 1981 (46 FR
1228). A public meeting was held on February 3, 1981.
The public comment perod closed on May 5, 1961, and
the comments -received are now ,under evaluation. It
should also be noted that the Presidential Task Force on
Regulatory Relief has idenb'fied the existing design critena
regulation for regulatory review.

G. Citation: 23 CFR pt 625 ........................................................

Minimum Cab Space Dimensions
(Docket No. MC-79).

fMinimum Levels of Financial Re-
sponsibility.

FEDERAL MOTOR CARRIER SAFETY REGULATIO

A. Descrptieon: This regulation would specify minimum size
for the cab portion of the regulated commercial vehicles
manufactured after.a certain date.

B: Why Significant: This proposal has the potential of
being costly if extensive -changes to cab configuration
become necessary.

C. Analysis: Regulatory ImpactAnalysis........-...........

D. Need: Changes in truck technology and maximum limita-
tion on size by States .have led to the development of
reduced cab space in favor of increased cargo space to
remain within State length limitations. The impact .on safe
operations and driver workplace may be negatively affect-
ed.

E. Legal Basis: 49 U.S.C. 304.and 1655. ...............

F Chronology. An ANPRM was issued on February 14,
1978 (43 FR 6273). Comment period closed on July 14,:
1978. A review of present cab sizes was-conducted and'
a report issued on February 27, 1980. No further action'
anticipated until additional research is completed; earliest
possible action will not occur within the ne t 12 months.

G. Citation: 49 CFR 393 ...............................................................

A. Description: Section 30 of the Motor Carer Act of
1980, Pub. L 96-296 (signed July 1, 1980) gives the
Secretary of Transportation the statutory authority to
modify, by regulation, the minimum levels .of financial
responsibility for motor carers within 1 year of enact-
ment of the Act.

Js

Gerald J. Davis,
(202) 426-9767

Gerald Davis,
- (202) 426-9767

Further action to be
determined.

Action complete.
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Significant Regulations: Major-Continued

[Key to symbols: *New item. tAnaysis or review being considered under Regulatory Flexibility Act. *Reguation selected for priority review.
Italics: New or changed Information since last Agendal

Title I

tReview: Hours of Service of
Drivers 'Docket No. MC-70-1).

Summary

B. Why Significant: It has been determined that this pro-
posal may have substantial Impact on the motor carder or
insurance industry.

C. Analysis: Regulatory Evaluation/Regulatory Flexibility
Analysis.

D. Need. The purpose of the financial responsibility provi-
sion of the Act. Is to create Incentives for the motor
carrier industry to fgcus on the safety aspects of highway
transportation and to assure the general public that a
motor carner maintains an adequate level of financial
responsibility sufficient to satisfy claims covering public
liability, property damage, and environmental restoration.

E Legal Basis: The Motor Carder Act of 1980.'Pub. L
96-296 Section 30.

F. Chronology:. An ANPRM was published on August 28,
1980 (45"FR:57676). An NPRM was published on Janu-
ary 20, 1981 (46 FR 8186). The comment period dosed
on April 12, 1981. The final tule was published on June
11, 1981 (46 FR 3094), and became eftectoe July 1,
1981.

G. Citation: 9 CFR 367- .

A. Descnption: The Federal Highway Administration
(FHWA) has considered a revision o( the regulations
pertaining to hours of service limitations for commercial
-vehicle drivers engaged in Interstate or foreign commerce.

B. Why Significant: A proposal could be controversial and
could have a major cost Impact on the motor carrier
Industry.

C. Analysis: Regulatory Impact Analysis/Regulatory Flexi-
bility Analysis.

D. Need: FHWA has considered this action In response to
petitions and requests from public interest groups, labor
organizations, and Individual drivers for the revision of
these regulations.

E. Legal Basis: 49 U.S.C. 304 and 1655.-.

F. Chronology:. An ANPRM which stated that FHWA was
considenng an extensive review of the Hours of Service
of Drivers regulation was published on February 12, 1976
(Docket MC-70, Notice 76-14, 41 FR 6275). A second
ANPRM was issued on May 22, 1978 (43 FR 21905)
setting forth three plans for comments. A notice of public
hearings was published August 29, 1978 (43 FR 38608).
Public heanrings were held in 7 major cities. A request for
comment relating to this regulation was Issued on Janu-
ary 14, 1980 (45.FR 5781) based on a petition filed by
owner operators requesting longer driving and working
hours. Petition denied on December 15. 1980. Based
upon the results of analytcal research, FHWA has dedd-
ed that further rulemaking acton is not warranted at this
time. A docket closing notice was pubished on Septem-
ber 3, 1981 (46 FR 44198). The recordkeeplrg requre-
ments imposed by the current repulatlon NI be the
subject of a separate rulemaking action.

G.-Cltation: 49 CFR pt 9 ..... ....

Carst expectedContact I decson date

Gerald J. Davis,
(202) 426-9767

Wtidrawn.
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AGENDA

FHWA Federal Highway Administration

Significant Regulations: Other
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority reviow,

Italics: New or changed information since last Agenda]

Summa Earliest expectedTitle I
TteSummary Contact decision date

Review: Urban Transportation
Planning Process: Transporta-
tion Improvement Program.

Review: Outdoor Advertising
Control and Acquisition.

PLANNING

A. Description: Revised final regulaions were issued on
July 30, 1981 (46 FR 401,70). These regulations withdrew
the final regulations issued on January 19, 1981 (46 FR
5702), and included only those .proposed revisions that
are intended to (1)-reduce redtape and smplify.admnis-
tration of the planning process, especially for areas under
200,000 population, (2) incorporate recent legislative
changes, and (3) clarify the purpose of Transportation
System Management (TSM and other aspects of the
planning process.

M. Why Significant These are significant regulations since
they- significantly impact the -Urban Mass Transportation
Administration (UMTA) and involve important Department
policy.

C. Analysis.'Regulatory Evaluation .................

D. Need: Continuing .review "has Identified areas where
added flexibility will -not'impair -effectiveness and recent
national policies and statutory changes need to be imple-
mented.

.E. Legal Basis: 23 U.S.C. 104(Q(3), 134 and 315 .....................

-F Chronology. The recommendations -of the FHWA Regu-
lation Reduction Task Force were adopted in October
1977. The Surface Transportation Assistance Act of 1978
was enacted on November 6, 1978. Following agreement
with UMTA and EPA, insofar as air quality is concerned,

-proposed regulatory changes -Will -be-prepared. An NPRM,
was issued on October 30, 1980 (45 FR 71990) and a
final rule on January 19; 1981 (46 FR 5702). Effective
date delayed until March 31, 1981 (46 FR 10706) for
review under Executive Order 12291. An addiional 90
days was provided by notice of March 30, 1981 (46 FR
19233) and*an additional 30 days delay was provided by
notice of June 30, 1981 (46 FR -33513). The need for
future revisions-to these regulationswill-be considered on,
the basis of results of a comprehensive review of 'the
urban transportation planning p roces, legislafive action,
and the expenence gained under-these regulations.

G. Citation: 23, CFR pt 450, 'Subpt A and C 49 CFR 61'3
(FHPM 44-2 and 4-4-6).

RIGHT-OF-WAY AND ENVIRONMENT

A. Descriptlon:Thisregulation -would provide a definition of"effective control" of outdoor advertising as -required by
23 U.S.C. 131. It would .also set further requiremfents for
signs exempt from control under the.statute and establish
the basic framework for State development of -police
power regulations and procedures. The regulation would
also outline the requirements for Federal participation -in
the acquisition of compensable nonconforming outdoor
advertising devices.

B. Why Significant: This proposal may involve substantial
public interest, is controversial -and involves important
departmental policy.

C. Analysis: Regulatory Evaluation .............................................

FHWA Sam Rea,
(202) 426-2961
UMTA Bob
Kirkland, (202)
-426-4991

Myron Lable,
,(202) 245-0021

Action comploto.

To bo withdrawn.
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FHWA Federal Highway Administration

Significant Regulations: Other-Continued

-[Key to symbols:. New item. ltAnalysis or review being considered under Regulatory Flexiblity Act ORegulation selected for prority review.
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iemmrContact Earliest expectedTile Smmay Cont decision date

Review: Air Quality Guidelines....-

D. Need: This regulation is necessary for the maintenance
of national uniformity in the outdoor advertising control
program. Since 23 U.S.C. 131 is regulatory in nature, it is
necessary to establish and maintain, minrmum Federal
program requirements.

E. Legal Basis: 23 U.S.C. 1311 148, and 315:49 CFR 1.48_

F. Chronology- The proposal involves the consolidation of
two existing regulations. 23 CFR pL 750. subpts. D and
G, and one intenm regulation 23 CFR pt. 750. subpL E.
The regulations have been in effect since September 16,
1975 and July 29.1974. respectively. The Intenm regula-
tions have been in effect since October 18, 1976. The
proposed consolidation will be issued as an NPRM. An
ANPRM, published April 30, 1979. (44 FR 25387) and a
Notice, published May 17, 1979. (44 FR 28946) An-
nounced public heanngs as part of an overall review of
the Highway Beautification Program. These currently pro-
posed regulations may be modified as a result of this
review. A Notice published June 15, 1979 (44 FR 34516)
announced a heanng site change and a change In hear-
ing procedures. On June 25. 1979 (44 FR 37100). a
Notice announced amendments to the Highway Beautifi-
cation Act by the Surface Transportation Assistance Act
of 1978. A Notice published on July 12. 1979 (44 FR
40781) announced the establishment of a National Advi-
sory Committee on Outdoor Advertising and Motonst
Information. On July.23, 1979 (44 FR 43236), a Notice
announced the availability of a report on Directional and
Informational Sign Standards and Systems. This report Is
to be considered as part of the reassessment of the
Highway Beautification Program. No further action antici-
pated until Advisory Committee submits recommenda-
tions; earliest possible .action will not occur within the
next year.- This proposal is being withdrawn at lVis t
because no acion can be taken unb7 the recommenda-
tions of the Advwsory Committee have been fully consd-
ered.

G. Citatiom 23 CFR pt. 750, subpL C. (FHPM 7-6-2)..

A. Description: This regulation. which was developed joint-
ly with UMTA, establishes administrative procedures re-
garding: (1) conformity of highway plans, programs, and
projects with air quality Implementation plans, and (2)
pnority for highway Improvements with air quality benefits.
This regulation is a remsion of existing Air Quaity Guide-
lines.

B. Why Significant: This Regulation is considered signifi-
cant because it affects another Federal agency and may
be controversial.

C. Analysis: Regulatory Evaluation

D. Need: Currently, permanent administrative procedures
on funding sanctions, pnority of highway Improvements
with air quality benefits, and conformity ofhighway plans,
programs, and projects with air quality Implementation
plans are lacing even though the existing Air Quality
Guidelines were amended on November 19. 1979 (44 FR
66193) to provide Interim procedures. These regulations
are a result of the Clean Air Act Amendments of 1977
which became law In August 1977.

FHWA Jesse It
Chaves,
(202) 426-4836,
UMTA Jocejy
Karp
(202) 426-1906, or
James Getzemch.
(202) 426-4991

Wthdravm

48M
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FHWA Federal Highway Administration

Significant Regulations: Other-Continued
[Key tosymbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. *Regulatiqn selected for priority review.

Italics: New or changed information since last Agenda]

Title JSummary Contact Earliest expectedTitl SumaryConactdecision date

tMinimum Levels of Financial Re-
sponsibility.

Employee Safety and Health
Standards (Docket No. MC-64).

Buy America Requirements
(Docket No. 78-35).

E. Legal Basis: Clean Air Act Amendments of 1977. (42
U.S.C. 7401).

F. Chronology* A joint EPA/FHWA"Notice on Sec. 176(a)
of the Clean Air Act Amendments, which covers only
project approval sanctions, was published June 11, 1979
(44 FR 33473). Intenm procedures were published No-
vember 19, 1979 (44 FR 66193). An intenm-final rule was
published on January 26,-1981 (46 FR 8426). Public
comments were requested and the docket closed July 27,1981. Future revisons to this rule will be considered
based upon the results of a priority review of air quality
requirements and a review of comments submitted to the
docket No action is anticipated on this rule within the
next 12 months.

G. Citation: 23 CFR pt 770. (FHPM 7-7-9) ..............................

A. Description: Section 30 of the Motor Camer Act of
1980, Pub. L 96-296 (signed July 1, 1980) gives the
Secretary of Transportation the statutory authority to
modify, by regulation, the minimum levels of financial
responsibility for motor camers within 1 year of enact-
ment of the Act This entriy has been moved to "Signifi-
cant Regulations: Major"portion of agenda.

SAFETY

A. Description: This regulation would provide safety and
health standards to govern employees engaged in the
operation, maintenance, and loading and unloading of
motor vehicles, designed to eliminate uncertainty with
regard to the Junsdictional authority of the Occupational
Safety and Health Administration (OSHA).

B. Why Significant: This proposal may have a, significant
Impact on OSHA.

C. Analysis: Regulatory Evaluation ............................

D. Need: These standards are designed to eliminate uncer-
tainty with regard to the junsdictional authority of the
OSHA and to improve safety and -health standards for
employees of motor carriers.

E. Legal Basis: 49 U.S.C. 304 and .1655 .................................

F Chronology: An NPRM was issued March 2,,1978 (43
FR 8566) and the closing date for the comment penod
was May 31, 1978. A notice on June 9, 1978 (43 FR
25145) extended the comment penod to June 30, 1978.
As a result of the analysis of the comments, another
NPRM is being considered. No further action is anticipat-
ed within the next 12 months.

G. Citation: 49 CFR pt 399 .. ..... .......... ...................

A. Description: This amendment to an existing regulation
would establish provisions for the protection of domestic
structural steel on construction projects with an estimated
cost of $450,000 or more.

B. Why Significant: This regulation Involves a matter which'
may become controversial or arouse significant public
Interest.

C. Analysis- Regulatory Evaluation ............. ..

Gerald Davis,
(202) 426-9767

Gerald Davis,
(202) 426-9767

Kenneth L Zems,
(202) 426-4847

Further action to be
determined.

Further action to bo
determined.

FR Januaty 1982.
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Significant Regulations: Other-Continued N

[Key to symbols: *New item. "Analysis or review being considered under Regulatory Flexiblity AcL *Regulation selected for pnority review.
italics: New or changed Information since last Agenda].

Title I

'Hours of Service of Drivers Driv-
ers! Logs.-

*Highway Safety Programs:-De-
termination of Effectiveness.

Summary

D. Need: This regulation Is required to Implement the
provisions of Section 401 of the Surface Transportation
Assistance Act of 1978.

E. Legal Basis: Section 401 of the Surface Transportation
Assistance Act of 1978: P.L 95-599.

F. Chronology: A final regulation was Issued under emer-
gency procedures on November 17. 1978 (43 FR 53717).
FHWA asked for comments, and the comment penod
closed on January 17, 1979. An emergency amendment
to the existing final rule was published on November 17,
1980 (45 FR 75843) in order to implement a recent court
order. An NPRM was published on November 24, 1980
(45 FR 77456). The comment penod closed on January
23, 1981. In accordance with EO. 12291, FHWA has
conducted a pnoriy rewev of this controversa regula-
tibn. The regulation has been reclassfied as a non-major
significant regulabon because the major economlc impact
(S100 million annuaO earier expected was not venriable,
and FHWA is unable to support the claim that the regula-
tion is inflationary or to determine the amount of trade
diverted Also, the Federai-aid highway program uses less
than one-half of one percent of total U. consumption of
steel.

G. Citationm 23 CFR 8540.......... ...

A. Description: The Federal Highway Administration Is
propoing possible altematiyes to the drivers' log record-
Keeping requirement used toenforce the hours of service
rules.

B. Why Significant: The dnvers' log is a major paperwork
burden item, and is presently the key means of enforcing
a major safety rule.

C. Analysis: Regulation Evaluation

D. Need: This action is part of the Administration's efforts
to reduce administrative burdens.

E. Legal Basis: 49 U.S.C. 304 ...........

F. Chronology: NPRM expected to be published November
1981.

G. Citation: 49 CFR Part-396................ .

A. Description: NHTSA and FHWA are Involved In a joint
rulemaking to determine those highway safety programs
that are the most effective In reducing accidents, Injuries
and deaths. The objective Is to replace the current High-
way Safety Program. The rulemaking Is summarized in
the NHTSA portion of this Agenda.

Earliest expectedContact I decision date

Gerald J. Davis,
(202) 426-9767

NPRM November
1981.

ANPRM September1981.

4865
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Nonsignificant Regulations
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Title Summary Contact Earliest expected
ItI I decision date

Rulemaking Procedures ..................

Administrative Hearings ....................

Review: Payroll and Related Ex-
pense of Public Employees:
General Administration and
other Overhead: and Cost Ac-
cumulation Centers and Distri-
bution Methods.

Review: Carpool and Van Pool
Projects,

Review: Highway Planning Pro-
gram Administration (Docket
No. 78-24).

Review: Payback Regulation
Amendments.

GENERAL MANAGEMENT AND ADMINISTRATION

The proposed rule would incorporate the Federal Highway
Administration's redtape reduction policy and provide pro-
cedures for processing petitions for rulemaking and relat-
ed matters.

This rule is proposed to provide a general procedure for
administrative heanngs. This proposed rule would allow
the Administrator to initiate administrative proceedings on
discretion, or on complaint, and would govern procedure
under such proceedings. (23 CFR 20).

PAYMENT PROCEDURES

This revision to an -existing regulation prescribes policies
and procedures governing the exteot to which Federal
funds may participate in the cost of salaries and wages
and related labor costs, incurred by public forces of State
highway departments, counties, cities, or other political
subdivisions. Final rule published January 15, 1981 (46
FR 3501). Onginally scheduled to go into effect on Febru-
ary 17, 1981. Effective date delayed until March 31, 1981
(46 FR 10706) for review under E.O. 12291. (23 CFR pt.
140; FHPM 1-4-5).

PLANNING

This regulation revision reflects the required changes
brought about by the Surface Transportation Assistance
Act of 1978 plus related program modifications. NPRM
published December 10, 1979 (44 FR 70753). Final rule
published January 8, 198 1 (46 FR 2298). Effective date
delayed until March 31, 1981 (46 FR 10706) for review
under E.O. 12291, and final rule was withdrawn on March
30, 1981 (46 FR 19232) pending further review under
E.O. 12291. (23 CFR pt. 656: FHPM 4-8-3).

This revision to an existing regulation would reflect recent
policy changes in management of the highway planning
and research program, e.g., allowing separate projects for
components of the program (urbanized area planning,
statewide planrng, research and development), and ap-
plying matching rates to time penods rather than a fiscal
year fund, etc. NPRM was published January 11, 1979
(44 FR 2400). As a result of comments received to the
Docket, as well as internal coordination, FHWA is consid-
enng combining this. regulation with 23 CFR Part 450,
Subpart B, Metropolitan Planning Funds, since both deal
with program adminlstratron. (23 CFR Part 420, Subpart A
and Part 450, Subpart B; FHPM 4-1-2-1).

Federal Highway Administration regulations in 23 CFR Part
480 prescribe the circumstances under which states must
repay the Federal Government for the Federal contribu-
tion to the purchase of property for Interstate highway
projects that are later withdrawn. Congress, in Public Law
96-106, amended 23 U.S:C. 103(e) to chbnge the circum-
stances under which repayment must be made. This
revision to an existing regulation, would incorporate the
legislative.changes in 23 CFR Part 480. NPRM published
November 20, 1980 (45 FR 76705).

.Stan Abramson,
(202) 426-0761

Hugh T. O'Reilly,
(202) 426-0780

J. E. Lewis,
(202) 426-0592

Barbara Retchart,
(202) 426-0210

R. B. Puckett,
(202) 426-0175

C. L. Shufflebarger,
(202) 426-0404

Further action to be
determined

NPRM 1981.

Action complote,

Further action to be
determined.

Further action to be
determined.

FR 1981.

FHWA
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW UST

AGENDA

FHWA Federal Highway Administration

Nonsignificant Regulations--Continued
[Key to symbols *New item. tAnalysis or review being considered under Regulatory FlexibTty Act. 6Regulation selected for priority review.

Italics: New or changed Information since last Agenda]

Earliest expected
Title, Summary Contact decision date

*Economic Growth Center Devel-
opment Highways.

*Interstate System-. Withdrawal
and Substitution of Alternative
Projects.

This amendment deletes the requirement for preparation of
special studies following Implementation of certain growth
center projects. Final rule published on August 20, 1981,
effective on publication (46 FR 42266); (23 CFR 490A:
FHPM 4-8-2).

This amendment to an existing regulation reflects a DOT
policywhich prohibits the withdrawal of and substitution
of mieage added to the Interstate System after August
13. 1973, under the provisions of 23 U.S.C. 103(e)(1).
This amendment Is expected to be published as a final
rule in September 1981.

RI::cIARCtH ANfl flF-VF[OPMFN'T

Arthur Balek.
(202) 426-0570

C. L Shufffebarger.
(202) 426-0404

Review: Research and Develop. These revisions to existing regulations will reddce unneces. Harry H. Hersey,
ment (R&D) Programs (Docket sary requirements, Increase administrative flexibility and (703) 285-2057
No. 79-21). simplify procedures In R&D work funded with Federal-aid

highway funds. An NPRM was published September 27,
1979 (44 FR 55766). (23 CFR parts 520. 524. 530. 540.
544 and 560; FHPM 5-2-1. 5-2-4. 5-4-1. 5-4-3. and
5-6-1).
- ~ ENGINEERING AND TRAF:FIC OPERATIONS

--Resurfacing, Restoration and Re-
habtilitation (RRR) Work.

Review. Skid Resistant Surface
-Design.

Selection of Pavement Type.........

-Review: Reimbursement for Rail-
road Work.

Review:. Design and Construction
Critena for Bikeway Construc-
tion (Docket No. 79-3).

Review: Design Standards for
Highways (tocket No. 80-2).

This regulation would set-forth policy and project proce-
dures for Implementing RRR program as it relates to
pavement design practices. (FHPM 6-2-4-2).

.This regulation would set forth pavement design policy as it
pertains to skid resistance on Federal-ad highway proj-
•ects. An NPRM was published April 10, 1980 (45 FR
24505). Comments received on NPRM were evaluated.
No action is anticipated on this regulation within the next
12 months. (23 CFR 626: FHPM -2-4-3).

This regulation would set forth policy for the selection of
pavement type on Federal-ad prolects. ANPRM pub-
lished on August 21, 1980 (45 FR 55763). (FHPM
6-2-4-4).

This rekision to an existing regulation would pdate and
simplify certam selected pol es procedtres and requir-
ments on reimbursement to the States for ralkad work
done on projects undertaken pursuant to the proviins
of 23 CFR pt 646 B. An NPRM is under pfoparation
updatfng and modifwng reimbursement rates, lump sum
maximum amount add required insurance coverage prov-
sions. (23 CFR 140; FHPM 1-4-8).

This regulation establishes design and construction guide-
lines for bikeways. ANPRM published' on February 8.
1979 (44 FR 7979). NPRM published August 4, 1980 (45
FR 51720). No action Is anticipated on this regulation
within the next 6 months. (23 CFR pts. 652 and 663).

This regulation would amend the existing geometric design
standards for highways for new construction and major
reconstruction of federal-ald highways by relacing sever-
al publications incorporated by reference id 23 CFR Part
625 with a single new publication. Public comments were
requested on.the geometric design critena as presented
in a draft of the new publication.

Leon'M. Noel.
(202) 426-0327

Leon M. Noel.
(202) 426-0327,

Leon M. Noel,
(202) 426-0327

J. A. Camey,
(202) 426-0104

Richard Lemleux
(202) 426-0314

Wilson B. Harkins,
(202) 426-0313

Action complete.

FR September 1981.

FR 1981.

Further action to be
determined.

Further action to be
determined.

Fur ther action to be
detenMed

NPRM October 198.

Further action to be
determined.

FR Fall 198.
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Contact I Earliest expected
Title "A Policy. on Geometric Design of Highways and Streets"

prepared by the American Association of State Highway.
and Transp6rtation Officials. Comments received as a
result of NPRM published February 14, 1980 (45 FR
10236) have been evaluated and recommended changes-
submitted to AASHTO for consideration. It should also be
noted that the Presidential Task Force on Regulatory
Relief has Identiried the existing design critena -rule for
regulatory rewew. (46 FR 27722). Notice regarding status
of proposed rule published November 17, 1980 (45 FR
75690) indicates further rulemaking action is not anticipat-
ed before Fall 1982. (23 CFR Pert 625, FHPM 6-2-1-1).

This regulation would develop-standards for the design and
construction of pedestnan overpasses and underpasses
for accessibility- and .usability by physically -handicapped
'persons (per March 7, 1979, Agreements with Architec-
tural and Transportation Barriers-Compliance Boarcd. This
regulation would follow the completion of the research iin
progress 'titled ".Design Guidelines to -Make .Crossing,
Structures Accessible to the Physically fHandicapped."
Rulemaking action is not anticipated within the next year.

This revision to -an existing regulation prescribed -the poli-
cies and procedures of FHWA relative to obtaining basic
uniformity in -the visible features and functioning ,of trafficv
control devices -on :all -highway open to public travel in
accordance with the Manual zin Uniform Traffic Control
Devices for Streets and Highways. An NPRM was pub-
lished Septenber27, 1979 (44 -FR 55598). Final rule 'was
published January 8. 1981 ;(46FR 2038); originally-sched-
uled to go into effecton January 30, 1981. -Effective date
delayed until -March z31, 1981 146 FR 10706) for 'review I
under E.O. 12291 and final nile was withdrawnon March
30, 1981 (46 FR 19232) pending further neview Onder
EO. 12291. (23 CFR pt 655: FHPM 6-8-3-1).

This :revision to an existing iregulation would mpdate and
simplify adin[istrative procedures .applicable Io Forest
Highway projects administered by direct Federal offices
and State highway agencies. The revisions will conform
to the Surface Transportation -Ass1stance Act of 1978.

,NPAHM published on August"25, 1980 :(45 :FR 56355). (23
CFR pt. 660-.FHPM .6-9-2-1).

This revision to an -existing iregulation would simplify Feder-
al-aid contract procedures.,;NPRM was published on,
August 18, 1978 (43 FR-36685)..(23 CFR pt 635:-FHPM
6-4-1-6). _

This regulation would-simplify procedures relating ,to general
:material requirements -Ior Federal-aid construction work.
NPRM published January 29, 1981 (46 -FR 0642). No'
action is anticipated on this revision within the next 6
months. (23 CF-pt.;635: FHPM 6-4-1-1 6).

This sevision -to an existing regulation -would update and
simplify policies and procedures for accommodating utility
facilities on the ights-of-way-of Federal and Federal-ad
highway projects. An-NPRM -was published-April 17, 1980
(45 FR 26280). (23-CFR;pL 645:FHPM -6-!6-3-2).

This proposal would modify existing requirements to assure,
a reduction in the incidence of accidents occurring where
two-way traffic is maintained on one roadway of a normal-
ly divided highway. NPRM published October 16, 1980
(45 FR 68663). (23 CFR 630J: FHPM 6-4-2-12).

Design and Construction Require-
ments for Highway Pedestnan
Overpasses-and Underpasses.

Review: Traffic Control Devices
on Federal-Aid and Other
Streets and Jlighways.

Review: Forest Highways ............

Review: Contract Procedures
(Docket No. 78-16).

Review: General Matenals Re-
quirements.

Review: Accommodation of Utili-
ties.

Review: Traffic Safety in Highway
and Street Work Zones.

Ali Sevin and Larry
King, (202)
426-0306 oriLee
Burstyn, (202)
426-0761

Donald P. Ryan,
(202) 426-0411

'R. C. Coles,
(202) .426-0460

K. LZiems,
(202) 426-4847

K. L Ziems,
(202) 426-4847

J. A.,Carney,
(202) 426-0104

Kenneth L Ziems,
(202) 426-4847

Further action to be
determined.

Further action to be
determined.

FR October 1981.

Further action to be
determined.

'Further action to be
determined.

Further action to be

determined.

FR October 1981.

AftM~fl

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS .AGENDA AND REVIEW LIST

AGENDA,

FHWA Federal Highway Administration

Nonsignificant Regulations--Continued

[Key to symbols. Newitem. -fAnalysis or-review being considered under Regulatory-Flexibility Act. ORegulation selected for priority review,
Italics:.New or changed information since last Agenda]

Title Summary Contact_ _Earliest expectedTitle~ Ium r o t c decision date
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW UST

AGENDA

FHWA Federal Highway Administration

Nonsignificant Regulations--Continued

[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority review.
Itatics: New or changed Information since last Agenda]

Title Summary Contact

Review: Utility Relocation, Adjust- This revision to an existing regulation would update and J. A. Carney,
ments and Reimbursement. simplify the policies and procedures for the adjustment (202) 426-0104

and relocation of utility facilities on Federal-aid highway
projects and projects under the direct supervision of the
Federal Highway Administration. An ANPRM was pub-
lished March 8, 1979 (44 FR 12209). An NPRM was
published November 20, 1980 (45 FR 76924). No action
is anticipated on this revision within the next 6 months.
(23 CFR pt. 645: FHPM 1-4-4).

Uniform Critena for Warning De- This regulation would Issue uniform nationwide criteria for Bob Holland,
vices at * Railroad-Highway. the selection of vanous types of warning devices to be (202) 426-0411
Grade Crossings (Docket No. installed at railroad-highway grade crossings. ANPRM
78-13 and Docket No. 80-11). published August 10, 1978 (43 FR 35491) and June 12,

-. 1980 (45 FR 40062). No action is considered necessary
at this time. Withdrawal notice to be published. (23 CFR
625, 646, and 655).

*Pavement Structural Design This revision to existing regulations will update procedures Leon M. Noel,
Policy. dealing with ngid pavement structural design and particl- (202) 426-0327

pation. (23 CFR 625, 626; FHPM 6-2-1-1 and FHPM
6-2-4-1).

*Directional Signing for American The regulation on directional signing for Bicentennial actv- F. C. Vandenbroed
Revolution Bicentennial Activi- ties established guidelines for the design, Installation, and (202) 426-0411
ties. funding of signs related to the American Revolution BI-

centennial. Since the Bicentennial activities have been
completed, the FHWA rescinded the regulation on July 9,
1981 (46 FR 35502).

RIGHT-OF-WAY AND ENVIRONMENT

Review: Procedures for Abate- This revision would make substantial reductions In the Jem A Reagan,
ment of Highway Traffic Noise detailed procedures and interpretive Information In the (202) 426-4836
and Construction Noise existing regulation. This is being done pursuant to the
(Docket No. 78-33). " FHWA Regulation Reduction Task Force recortmenda-

tions. An ANPRM was published December 6. 1978 (43
FR 57161). (23 CFR pt. 772; FHPM 7-7-3).

*Relocation Assistance; Revised The purpose of this proposal is to change the discount rate Gerald Starkweath
Interest Payments. to be used when computing an Interest differential pay- (202) 426-0117

ment for homeowners displaced by Federal or federally
assisted highway projects. (23 CFR Part 740).

HIGHWAY SAFETY

Sld Accident Reduction Program.. This rule would set forth policy for development and Imple- Mike Sudi,
mentation of a program in each State designed to reduce (202) 426-2131
the number' and severity of wet weather accidents. No
action is anticipated within the next 6 months. (FHPM
8-2-3-1).

FEDERAL MOTOR CARRIER SAFETY REGULATIC NS

Radioactive Matenals Routing ........ This regulation exempts radioactive matenals from the rout- Gerald J. Davs.
ing prorisions contained in' the Federal Motor Carder (202) 426-9767
Safety Regulations at 49 CFR 397.9. This action Is nec-
essary in order to. prevent duplication of rules with
RSPA's regula8on on the same subeq Final Rule pub-
ished January 8, 1981 (46 FR 2126); 't nal scheduled
to go into effect on February 2, 1982. The RSPA rule fs
now undergomngpnority rwew aithin the Department.

Earliest expected
decision date

er,

Further action to be
determined.

To be withdrawn.

NPRM 1981.

Action complete.

NPRM 1981.

NPRM 1981.

Further action to be
determined.

Further action to be
determieed

er,



Federal Register I Vol. 46, No. 190 .1 Thursday, October 1, 1981 / Proposed Rules

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA

FHWA Federal Highway Administration

Nonsignifficant Regulations-Continued

[Key to symbols: *New item. tAnalysis or review being considered'under Regulatory Flexibility Act *Regulation selected for priority review.
Italics: New or changed information since last Agenda]

Title I Summary I Contact 1 Earliest expected
T decision date

Toxic Gases in- Truck Cabs
(Docket No. MC-80).

Ambient Temperature in Heavy
Duty Truck Cabs (Docket No.
MC-81). -

Review: Compliance with
Carrier Noise Standards.

Review: Qualification of Drivers .....

Assignment of Motor Caner
Safety Ratings (Docket No.
MC-88).

Mirrors (Docket

Review: Inspection, Repair, and
Maintenance-Inspection Re-
quirements for Leased Vehicles.

Review: Disqualifying
Drugs.

Review: Exemption from Prepar-
Ing Dnver's Daily Logs for Op-
erations of Less Than 10 Hours-
(Docket No. MC-70-2).

This regulation would set maximum toxic gas-levels in truck
cabs. ,ANPRM published January 1978 (43 FR 120).
NPRM published June 18, 1979 (44 FR 34992). No
further action is -anticipated within the next 12 months.
(49 CFR pt 392).

This regulation would set maximum permissible ambient
temperatures in truck cabs. ANPRM published on Febru-
ary 8, 1978 (43 FR 5397). No further action is anticipated
within the next 12 months. (49 CFR pt 399).

The FHWA is -considenng amending the noise emission
standards to 'add :a new minimum distance of 31 feet
from which to measure highway .noise. FHWA is also
considenng eliminating the correction factor which al-
lowed a variance lor noise tests taken at hard sites, e.g.,
asphalt, compared to those taken at soft sites, e.g.,
grassy areas. NPRM published April 3, 1980 (45 FR
'22120):

The FHWA is considenng revising the regulation which
provides that no waiver for handicapped dnvers will be
granted to dnvers of buses or trucks transporting hazard-
ous matenals. Request for comments was published on
June 12,1980 (45 FR'39672). (49 CFR 391A9)Y.

The Federal Highway Administration is responsible for de-
termining and reporting to the ICC a safety rating for each
carrier applicant seeking operating authority from the ICC.
This regulation formalizes current procedures. NPRM
published ,November '23, 1979 (44 .FR 67193). (49 CFR
pt. 385).

'This amendment would -serve to clarify -the rule change
published May 1, 1979, -and was developed in response
to a rulemaking -petition. NPRM published on October 9,
1980 (45 FR' 67107). No further action is ,anticipated
within the next 12 months. (49 CFR.393).

This proposed revision to an existing regulation would
exempt commonly controlled motor vehicles from -the
inspection procedure -for vehicles leased less than 30
days. This proposal was developed in response to 'a
rulemaking petition. NPRM published on October 23,
1980 (45 FR 70288). No -further action is anticipated
within the next 6 months. (49 CFR 396).

The FHWA isconsidering amending the Disqualification of
Drivers regulation (49.'CFR 391.15) by reviewing and
enlarging that group -of- substances and drugs whose use
by dnvers.operating commercial 'motor vehicles, is forbid-
den and is considered a disqualifying offense.- NPRM
published on November 24, 1980. (45 FR 77466). No
further action is anticipated within the next 12 months.
(49 CFR pt 391).

This regulation would propose to exempt "certain drivers
from prepanng the dnvers log when they operate less
than 10 hours. ANPRM published on November 9, 1978
(43 FR 58418). NPRM published on December 15, 1980
(45 FR 82291). (49 CFR pt. 395). Further action Jo be
taken in conjunction with Dnivers" Log rulemaking action
(See "Signiicant Regulations: Other" portion of FHWA's
portion of the Agenda.).

Gerald J. Davis,
(202) 426-9767

Gerald J. Davis,
(202) 426-9767

Gerald J. Davis,
(202) 426-9767

f

'Gerald J. Davis,
(202) 426-9767

James Jeglum,
(202) 426-1724

.Gerald J. Davis,
(202) 426-9767

Gerald J. Davis.
(202) -426-9767

Gerald J. Davis,
(202) 426,9767

Gerald J. Davis,
(202) 426-9767

Further action to be
determined.

Further action to be
determined.

Further, action to be
determined.

Further action to bo
determined.

Further action to be
determined.

Further action to be
determined.

Further action to be
determined.

Further action to be
determined,

To be withdrawn.

Motor

Rear Vision
MC-80).

Offenses,
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW UST
AGENDA

FHWA Federal Highway Administration

Nonsignificant Regulations-Continued
[Key to symbols: *New item. -'Analysis or review being considered under Regulatory Flexibility AcL ORegulation selected for pdrioty review.

Ifal=cs New or changed Information since last Agenda]

Title Summary Contact Ea.Ikst expecteddecision date

Review: The Use of 4-Way This action will consider changing existing regulations to Gerald J. Davis. Further action to be
Flashers on Slow Moving Vehi- allow the use of 4-way flashers to warn of potential (202) 426-9767 determined.
cles. hazards, and was developed in response to a rulemaking

petition. NPRM published on December 11, 1980 (45 FR
.81621). No action is anticipated on this change within the
next 12 months.

Routine and Frequent Nonsignificant Regulations

Title Summar Contact IEarliest expected
Ir ncI decsion dale

ENGINEERING AND TRAFFIC OPERATIONS

., °.. .......Manual on Uniform Traffic Control 6
Devices.I

RIGHT-OF-WAY AND ENVIRONMENT

Relocation Assistance-Moving 2.,
Payments-Moving Expense
Schedules.

Miscellaneous Amendments- I.,
Federal Motor Carer Safety
Regulations.

*J. C. Partlow. October
'(202) 426-0411. 1981-September
Robert E. Conner. 1982
(202) 426-0411

.1 Robert Moore. I January 1982-Ju/rS(202) 42-0116 198_

FEDERAL MOTOR CARRIER SAFETY

48M7
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

NHTSA National Highway Traffic Safety Administration

[Key to symbols: *New item. tAnalysis or review being considerediunder Regulatory Flexibility Act. ORegulation selected for priority review.
Italics: New or changed information since last Agenda]

Title IContact Earliest expected
Summary decision date

INFORMATION NOTICE

The National Highway Traffic Safety Administration
(NHTSA) has reordered the items that appeared in the
last Agenda in order to improve the usefulness of the
Agenda for those who follow the NHTSA's programs.
Within the categones of "Significant: Major," "Significant:
Other," and "Nonsignificant," proposals and regulations
in this Agenda are subdivided into three subject areas.
Within each of the subject areas, the entries are listed,
where possible, in order of CFR section being amended
or established. -Entnes for which a CFR section has not
been identified are listed at the end of each subject area
in the order in which they have been added to the
Agenda.

The first subject area is "Federal Motor- Vehicle Safety
Standards." The largest number of entries are in this
area. These entnes are listed by order of the safety
standard being amended or established, since those
numbers correspond to CFR section numbers. in addition
to facilitating quick location of an entiy, this reordenng
also keeps rulemaking activities affecting the same safety'
standard together within the Agenda.

The second subject area is "Fuel Economy Standards and
Exemptions." The third subject area is "Regulations
Other Than Safety Standards and Fuel Economy Stand.
ards/Exemptions .

43472
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA

NHTSA National Highway Traffic Safety Administration

Significant Regulations: Major

[Key to symbols: *New item. tAnalysis or review being considered under Regu!atory Flexility AcL ORegulation selected for pnority review.
Itaics: New or changed Informaion since last Agenda]

I Eariest expected
Title Summary Contact dec=on date

tMultipiece Rims on Trucks and
Buses. (Docket No. 71-19).

tHeavy Duty Vehicle Brake Sys-
tems'(Formerly Truck and Trail-
er Brake Systems) (Docket No.
79-03).

FEDERAL MOTOR VEHICLE SAFETY STANDARDS

'A. Description: NHTSA has examined the need to issue a A. Mallians.
performance requirement for multipiece rims because of (202) 426-0842
their potential for explosive separation. Action to be ith-
-drawn because it would result In substantial costs iwth
minimum benefits since occupational hazards In sence
fac7iftes for commercial ties have come under regula-
dons of OSHA.

B. Why Significant: This rulemaking Is considered s-gnifi-
cant because of the level of interest shown by -sers and
manufacturers of these rims, and because of the cost
impacts.

C. Analysis: Regulatory Impact Analyss/Regulatoiy Flexi-
bility Analysis.

D. Need. Balance the safety hazards associated with the
use of these rims against the added costs of using safer
single-piece rims or improved multipTece rims. with con-
sderation for the benefits from existing' occupatibnal
safety regulations.

E. Legal Basis: National Traffic and Motor Vehicle Safety
Act of 1966,-as amended.

F Chronology. ANPRM issued March 5. 1979 (44 FR
12072). s

G. Citation: 49 CFR 571.12D_.....

A. Description: Would establish a new brake standard for A. Malriaris,
all trucks buses and t7ers isith a Gross Veklc e Weiht (202) 426-0842
Rating (GVWR) over 10,000 pound. This standard would
replace Standard Na. 121, Air Brake Systems, and that
porion of Standard No. 105, Hdraui: Brake Systemsn,
that applies to vehicles isit[ i GVWR over 10,000
pounds. It would also establish new raqwrements for
heavy trai7ers having other than air-actuated brakes. In
developing the standard, the agency ;s771 cons'der corn-
paibiity Wth International regulations- Research pro-
grams in support of this new standard and possible future
upgradings of the standard %7l nvesligale such long-term
advanced braking system concepts as automatic brake
adjustors. foad-sensing proportioning vamvm air &bem,
and retarders forheay trucks, buses and tailers.

B. Why Significant: This rule is considered significant
because of the level of.publlc and Congressional InteresL

C. Analysis: Regulatory Impact Analysis/Regulatory Flex!-
bility Analysis.

D. Need: To prevent and reduce the sevedy of accidents
involinng heavy vehicles by providing mcrased accident
avoidance capability.

E. Legal BasTs. "National Traffic and Motor Vehicle Safety
Act of 1966, as amended.

F. Chronology- Two ANPRM's have been issued related to
this rulemaking. The Rst was pubishod 'Febnmwy 15.
1979 (44 FR 9783). The second was published Febtuary
28, 1980 (45 FR 13155).

G. Citation: 49 CFR 571.121, 49 CFR 571.105_____...

Notice of Terminaffon
October 1981.

Research underway.
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DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA,
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Title

Occupant Crash Protection
(Docket No. 74-14).

*Oocupant Crash' Protection
(Dodket No. 74-14).

Low Tire Pressure Warning De-
vices (Docket No. 81-05).

Summary

A. Description: Delays for one year the effective date of
the first phase of automatic restraint requirements of
Safety Standard No. 208.

B. Why Significant: The rule is considered significant be-
cause of the Impact on the automobile industry.

C. Analysis: Regulatory Impact Analysis ....................

D, Need: To take Into account changed economic circum-
stances and reduced production plans tor large cars
since the Standard was adopted in 1977.

E. Legal Basis: National Traffic and Motor Vehicle Safety
Act of 1966, as amended, 15 U.S.C. 1392, 1407.

F. Chronology: NPRM published February 12, 1981 (46 FR
12039). Fnal rule publlshedApdl 9, 1981 (46 FR 21172).

G. Citation: 49 CFRpt. 571.208 ...............................

A. Description: Proposes alternatives to the effective dates
for the automatic restraint requirements or a rescission of
those requirements.

B. Why Significant- The rule is considered significant be-
cause of the impact on the automobile industry, and the
significant level of public and congressional interest.

C. Analysis: Regulatory Impact Analysis ....................................

D, Needk To take* into account changed circumstances
since the Standard was adopted in"1977.

E. Legal Basis- National Traffic and Motor Vehicle Safety
Act of 1966, as amended, 15 U.S.C. 1392; 1407.

F. Chronology: NPRM published April 9, 1981 (46 FR
21205). Comment penod closed May 26, 1981. Public
meetings held August 5 and 6, 1981.

G. Citation: 49 CFR pt 571.208 .................................................

A. Description: Would require new cars and light trucks to
be equipped with devices to show the dnver that the
Inflation pressure is low in one or more of the tires.
Action withdrawn because NHTSA believes the objectives
of this rulemaking can better be addressed as a consum-
er information issue. NHTSA will continue research in this
area.

B. Why Significant: The rule is considered significant be-
cause of the potential costs.

C. Analysis* Regulatory Impact Analysis ....................................

D. Need: To reduce the number of accidents caused by
undennflated tires.

E. Legal Basis: National Traffic and Motor Vehicle Safety
*Act of 1966, as amended.

F. Chronology: ANPRM published January 26, 1981. (46
FR 8062). Notice of termination published August 31,
1981 (46 FR 43721).

G. Citation: 49 CFR pt. 571 ............................

Earliest expectedContact I decision date

Mike Finkelstein,
(202) 426-0842

Mike Flnkelstein,
(202) 426-0842

A. Malliaris,
(202) 426-0842

Action complote.

Final Rule October
1981.

Withdrawn.
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Title Summary ContactI date

-. FUEL ECONOMY STANDARDS AND EXEMPTIONS

tPassenger Automobile and Light
-Truck Fuel Economy Rulemak-
ang. (Docket No. FE-80-01).

REGULATIONS

Bumper- Standard (Docket, Ao.
73-19),

tCrashworthrness
(Docket No. 79-17).

A. Description: Analysis to determine whether and what
fuel economy standards should be established for the
time frame beyond MY 1985. Action withdrawn because
NHTSA believes strong market demand for fuel-eflicient
-vehicles wlI continue and thereby make ruemaking un-
necessary in this area.

B. Why Significant: The rule is considered significant be.
cause of the impact on the automotive industry, the
public, and energy consumption.

C. Analysim.Regulatory Impact Analysls/Regulatory Flexi-
bifty.Analyss. I

D. Need: Conservation of petroleum ..........

E. Legal Basis- Motor Vehicle Information and Cost Sav-
ings Act, as amended, 15 U.S.C. 2002. as amended, 15
U.S.C. 2002, Sec. 502(a)(4).

F. Chronology. ANPRM published January 26, 198f. (46
FR 8056). Notice withdraswng ANPRM published April 16,
1981 (46 FR 22243).

G. Citation: 49 CFR Parts 531 and ............

OTHER THAN.SAFETY STANDARDS AND FUEL ECONOMY

A. Desenptio- NHTSA has performed an evaluation of the
bumper standard in terms of costs'and benefits In 1979
NHTSA issued a report that concluded that the ecsbng
standard mas lustlied. Based on -the new evaluation of
the bumper standard, p ublished In Apn7 1981, NHTSA W71 
propose to amend the bumper standard to reduce or
eliminate the impact speedcrequxements whtle retanfig
the bumper height requirements.

B. Why Significant: This rulemaking Is considered sgriff-
cant because of the level of interest shown by Congress
and bumper manufacturers; and because of the cost
'impacts to consumers.

C..Analysls: Regulatory lmpact Ana4's .................

D. Need: To reassess varous regulatory options to achieve
the most cost-effective requirements.

E. Legal Basis National-Traffic and Motor Vehicle Safety
Act of 1966, as amended, and Motor Vehicle Information
and Cost Savings Act as amended,

F. Chronology* ANPRM published 3/1/79. (44 FR 11569)
Report published June 1979. New evaluation published
April 1981.

G. Citation: 49 CFR pt 581 . . ............

A. Description: Would require manufacturers to dissemi-
nate crashworthiness performance Information concern-
ting their. cars to the public.

B. Why Significant: This rulemaking is considered signifi-
cant because of the Impact on manufacturers, the Inter-
est shown by consumers, and the potential significant
effects on the automotive marketplace.

Richard°Strombotne,
(202) 426-0846

STANDARDSIEXEMPT

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202) 426-1740

Action withdra wn.

)NS

NPRM Septemberi
October 1981.

Further action to be
determined.

NHTS

[Key to

Ratings
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Earliest expectedTitle Summary Contact decision date

C. Analysis: Regulatory Impact Analysis/Regulatdry Flexi-
biljty Analysis.

D. Need: To provide consumers with comparative informa-
tion on the crashworthiness performance of new car
models.

E. Legal Basis: National Traffic and Motor Vehicl6 Safety
Act of 1966, as amended, and Motor Vehicle Information
and Cost Savings Act, as amended, 15 U.S.C. 1401,
Section 1,12(d); 15 U.S.C. 1941, Section 201(d).

F. Chronology: NPRM published January 22, 1981 (46 FR
7025). Comment due date extended to October 22, 1981
by notice published Aprl 2, 1981 (46 FR 19947).

G. Citation: 49 CFR Ch. 5 ............................................................
*Highway Safety Programs; De- A. Description: NHTSA and FHWA are involved in a joint Chuck Livingston, NPRM November

termination of Effectiveness. rulemaking to determine those highway safety programs (202) 426-0837 1981.
Docket No. 81-12. that are the most effective in reducing accidents, Injunes

and deaths. The objective is to replace the current High.
way Safety Program.

B. Why Significant- This rule may be significant because of
the amount of Federal assistance provided to states
under this program. Significance being evaluated.

C. Analysis: To be determined ....................................................
D. Need: This action is required by section 1107(d) of the

Budget Reconciliation Act of 1981.

E. Legal Basis: Section 1107(d) of the Budget Reconcili-
ation Act of 1981.

F. Chronology: ANPRM published August 31, 1981 (46 FR
43692). NPRM expected November 1981. Final rule ex-
pected April 1982. The effective date is expected to be
October 1, 1982.

G. Citation: 23 CFR Part 1205 ....................................................

48476



Federal Register / Vol. 46. No. 190"/'Thursday, October 1. 1981 / Proposed Rules

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

NHTSA National Highway Traffic Safety Administration

Significant Regulations: Other
[Key.to symbols: *New item. tAnalyss or review being considered under Regulatory Flexibility Act. 0Regulatgon selected for pnority review.

Italics New or changed information since last Agenda]

Tle Summary CEarliest expected
I I I dectszon date

--Air Brake Systems ............

j-Reavy Duty Vehicle Brake Sys-
tems-(Docket No. 79-03). (For-
mely Air Brake Systems),

REGULATIONS

Confidential Business Information
(Docket No. 78-10).

FEDERAL MOTOR VEHICLE SAFETY STANDARDS

A. Description: Would reinstate the 60 mph stopping dis- A. Malflaris,
tance requirement in standard No. 121, without a no (202) 426-0842
wheel lock-up requirement to replace the one invalidated
by the Ninth Circuit Court of Appeals decision: PACCAR,
INC. v. NHTSA, 573 F 2d 632. This will be an interim
action while research and analysis Is underway to devel-
op requirements for a new brake standard.

B. Why Significant: The rule ip considered significant be-
cause of the level of public and Congressional IntertL

C. Analysis: Regulatory Evaluation/Regulatory Flexiblity
Analysis.

D. Need: To prevent degradation of current braking per-
formance as a result of the Court's action while research
and analysis is undervay to support a new brake stand
ard. I

E. Legal Basis: National Traffic and Motor Vehicle Safety
Act of 1966, as amended.

F. Chronology: None yet ..........................

G. Citation: 49 CFR 571.121 ....

A. Descnption: Would establish a new Air Brake Standard A. Mallians,
(No. 130) for trucks, buses, and trailers over 10,000 (202) 426-0842
pounds gross vehicle weight rating, to replace Air Brake
Standard No. 121. This new standard.will Include require-
ments for hydraulically braked heavy trucks and buses.

B. Why Significant: The ruleis considered significant be-
cause of the level of public and Congressional interest

C. Analysis: Regulatory Evaluation/Regulatory Flexiblity
Analysis.

D. Need: To correct the inadequacies in Standard No. 121
resulting from many revisions and Court action, and to
include hydraulically braked heavy trucks and buses not
previously included.

E. Legal Basis: National Traffic and Motor Vehicle Safety
Act of 1966, as amended.

F. Chronology ANPRM issued 2/15/79. (44 FR 9783).
Comment penod closed 4/16/79. Research Is being con-
ducted.

G. Citation: 49 CFR 571.121

OTHER THAN-SAFETY STANDARDS AND FUEL ECONOMY STANDARDS/EXEPTI

A. Description: Codifies existing method.el processing Frank Bemdt.
confidential information from manufacturers. 1 (202) 426-9511

B. Why Significant: This rule is considered s!gnificant
because of the controversial nature of confidential busi-
ness information.

C. Analysis: Regulatory Evaluation

Further acton to be
deter=ned

Combwned with entry
under S~gnffcant
Regufat ons: Major
entted "Heavy
Duty Vehycle BrakeSterns"

)NS

Undergoing review
pursuant to
Executive Order
12291 and petft'on
for reconsderaion.
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Title Summary Contact Earliest expoctod
decision date

D. Need: To assure the manufacturer a more predictable
process of information gathenng and to streamline and
speed up NHTSA usp of data.

E. Legal Bisis: National Traffic and Motor Vehicle Safety
Act of 1966, as amended, and the Motor Vehicle Informa-
tion and Cost Savings Act, as amended, 15 U.S.C. 1381;
15 U.S.C: 2002.

F Chronology: NPRM issued 5/25/78. (43 FR 22412). FR
published January 8, 1981 (46 FR 2049), on.,nally sched-
uled to go into effect on April 9, 1981, subject to review
under Executive Order 12291. Notice defemng effective
date to August 7, 1981, in order to allow NHTSA suffi-
cient time to review and consider a peition for reconsid-
eration published April 13, 1981 (46 FR 21617). Notice
further defenng effective date to November 6, 1981,
published August 10, 1981 (46 FR 40513).

G. Citation: 49 CFR pt 512 .........................................................
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le I-Summary Contact Earliest expected
*Summiy Cotactdecis.on date

Controls.& Displays (Docket No.
1-18).

Controls and displays (Docket
"No. 1-18).

Hydraulic Brake Systems (Docket
No. 70-27).

Rear hghting -_and Signalling
(Docket No. 81-02).

TCommercial Vehicle Conspicuity
(Docket No. 80-9).

Lamps, Reflective Devices, and
Associated Equipment

Lamps, Reflective Devices, and
Associated EquipmenL

Lamps, Reflective Devices, and
Associated Equipment

Lamps, Reflective Devices, and
Associated Equipment

Lamps, Reflective Devices, and
Associated Equipment

New Pneumatic Tires (Docket No.
80-14).

FEDERAL MOTOR VEHICLE SAFETY STANDARDS

Would amend the standard to include several symbols
adopted by the International Standards Organization
(ISO). (49 CFR 571.101).

Would amend stapdard 101 to allow use of alternative color
for highbeam telltale. (49 CFR 571.101) NPRM published
October 30, 1980 (45 FR 71832).

Extends the applicability of FMVSS 105 from passenger
cars and-school buses to cover on a general basis, multi-
purpose passenger vehicles, buses, and trucks with a
Gross Vehicle Weight Rating (GVWR) of 10.00 lbs. or

--less. Also extends the standard on a limited basis to
trucks, buses, and MPVs with a GVWR of more than
10.000 lbs. NPRM issued 10118/79 (44 FR 60113). Final
Rule published January 2, 1981 (46 FR 55); scheduled to
go into effect on September 1. 1983. subject to review
under Executive Order 12291. (49 CFR 571.105).

Would establish requirement for a high mounted brake light
NPRM published January 8, 1981 (46 FR 2132). (49 CFR
571.108).

Would improve the conspicuity of commercial vehicles by
establishing in FMVSS 108 performance requirements for
the total lighting and marking system of commercial vehi-
cles (excluding headlights). ANPRM-published May 27,
1980 (45 FR 35405) (49 CFR 571.108).

This proposal would have required the headlights and tail-
lights of motorcycles to be illuminated at all times when
the engine is running. This action resulted from a granted
rulemaking petition. Notice of temination pubshed June
25 1981 (46 FR 32899). (49 CFR 571.108).

This proposal would remove the ifimenslonal specifications
for headlamp retaining nngs This action results from a,granted rulemakig petition. (49 CFR 571.108).

This proposal for a technical modification to FMVSS 108
would require that rear lamp reflex reflector tests be
changed to require a 10 instead of a 7 inch test diameter
size. The action results from a granted rulemaking peti-
tion (49 CFR 571.108).

This notice for commients was for a possible technical
modification to FMVSS 108 to have special tests for
waterproof boat trailer lights. This action resulted from a
granted rulemaking petition (49 CFR 571.108). No'ice for
comments.published July 3, 1980 (45 FR 45334). Notice
of termination published June 25, 1981 (46 FR 32899).

This notice for comments is for a possible amendment to
FMVSS No. 108 to modify headlamp configurations and
for a possible addition or tests for plastic headlamps (49
CFR 571.108).

Amendment would delete Appendix A (Tire Tables) of
FMVSS 109 to ease introduction of new tire concepts
and to add critena to insure compatibility of new concepts
with existing tire types. NPRM published August 28. 1980.
(45 FR 57466) (49 CFR 571.109).

A. Malfians,
(202) 426-0842

A. MahIrans,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. LMlliars,
(202) 426-0842

A. Maians,
(202) 426-0842

A. Malliaris.
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Malaans,
(202) 426-0842

A. Malrlans.
(202) 426-0842

A. Mallians,
(202) 426-0842

Further action to be
determined.

FR 1981.

Undergoing review
pursuant to
&ecutve Order
12291 and pettion
for reconsderation.

Further action to be
determined.

Further action to be
determined.

Withdraw.t

NPRM 1981.

NPRM 1981.

Withdrawn.

Further action to be
determined.

FR 1981.
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Earliest expectedTitle Summary Contact decision date

New Pneumatic Tires ........................

Rear View Mirrors (Docket No.
71-3a).

Rear View Mirrors ............................

Rearview Mirror System; (Docket
No. 71-3a).

tRearview Mirror
(Dopcket No. 71-3a).

Theft Protection (Docket
1-21).

*Federal Vehicle Identification
Number.

Tire Selection and Rims Non-Pas-
senger Cars. (Docket No.
80-16).

*Air Brake Systems (Docket No.
79-03).

Amendment to FMVSS 110 would specify a minimum tire
reserve load. NHTSA has decided not to act in this area
(49 CFR 571.110).

This proposal would amend FMVSS 111 by establishing
requirement for passenger cars to: a) reduce the blind
areas by upgrading mirror visibility using improved compli-
ance testing procedures, b) upgrade occupant protection
requirements and add pedestrian protection requirements
using shatter resistant and breakaway or foldaway tests,:
c) set specifications for day-night reflectance require-
ments to reduce headlight glare, d) set, specifications for
convex mirror-quality and use, and e) minimize obstruc-
tion of the forward view by establishing mirror location
specifications. NPRM issued 11/6/78. (43 FR 51657). (49
CFR 571.111).

Would require rearview mirrors in vans equipped with rear
windows. NPRM issued December 31, 1979. (44 FR
77224). Comments -received February 14, 1980. The
agency's decsion to terminate this rulemaking is ex-
plained in a notice published August 31, 1981 (46 FR
V3687) (49 CFR 571.111).

Would amend FMVSS No. 111 to improve mirror systems
for trucks, buses and multipurpose passenger vehicles
with a GVWR of 10,000 pounds or less. NPRM published
November 6, 1978.(43 FR 51657). (49 CFR 571.111).

Would amend FMVSS No. 111-to improve mirror systems
for trucks, buses and multipurpose passenger Vehicles
with a GVWR over 10,000 pounds. NPRM published
November 6, 1978 (43 FR 51657). (49 CFR 571.111).

Would have amended the performance requirements of the
existing standard for passenger cars to prevent the inad-
vertent activation of the steenng wheel lock while the
vehicle is in motion and extended all requirements of the
amended standard to light trucks and vans. In response
to petitions for reconsideraton, the agency deleted the
new prowsions for passenger cars and exempted walk-in
vans from all requirements of the standard and open-
body type vehicles with readily removable or no doors
from the key-m-ignitlon warming requirements.' NPRM
issued 5/1/78 (43 FR 18577).'Final Rule published De-
cember 29, 1980 (45 FR 86450). Response to petitions
for reconsideration published June 22 1981 (46 FR
32251). The effective date for light trucks and vans is
September 1, 1983. (49 CFR 57-1.114).

Would change Federal Vehicle Identification Number re-
quirement from a Federal Motor Vehicle Safety Standard
to an administrative regulation. (49 CFR 571.115).

These technical amendments would clarify existing require-
ments or resolve minor specific technical problems. (49
CFR 571.120). NPRM published-October 30, 1980 (45FR
71834).

Would delete the requirement in Standard No. 121 for a
separate reservoir capable of releasing parking brakes.

-NPRM published July 23, 1981 (46 FR 37952).

A. Mallians,
(202) 426-0842

A. Malliaris,
(202) 426-0842

A. Malliaris,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Malliaris,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

Action terminated,

Further action to be
determined.

Withdrawn.

Further action to be
determined.

Further action to be
determined.

Standard modified.

NPRM October 1981,

Final rule 1981.

Final Rule November
1981.

Systems
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*Speedometers and -Odometers
(Docket No. 76-06).

Fields of Direct View (Docket No.
70-7).

Fields of Direct View (Docket No.
70-7).

iFields of Direct View (Docket
No. 70-7).

Impact Protection for the Driver
from 'the Steering Control
System.

tSteenng Control Rearward Dis-
placement

Glazing Materials (Docket No.
71-1).

Glazing Materials ...........

IGlazing Materials (Docket No.
81-04).

Standard No. 127 requires that speedometers be graduated
in both MPH and KM/H and that they display speeds of
no more than 85 MPH and 140 KM/H. Those require-
ments are in effect The standard also requires odom-
eters to be tamper-resistant and indicate whether or not a
car has been driven over 100 thousand miles. Because
there appear to be no direct safety benefits associated
with the standard and In view of the potential for consum-
er savings, NHTSA will propose to rescind the standard.
In the interim. NHTSA has Issued a final rule delaying the
effective date of the odometer requirements from Sep-
tember 1,,1981, to September 1, 1982. That final rule
was publishedon May 7, 1981 (46 FR 25463).

Would have established requirements (for passenger cars)
for the maximum allowable size of obstructions In the
field of view of drivers, and the luminous transmittance of
glazing. NPRM publshed 11/6/78. (43 FR 51677). Final
Rule published January 2, 1981. (46 FR 40); (49 CFR
71.128): was scheduled to go Into elfeot on September 1,
1984. Notice revoking standard In response to pebtions
for reconsideration published June 2Z 1981 (46 ,FR
22254). In response to a petidon for reconsideraion of
Me revocation, an action entitied ReconsIderation of
Agency Actiom, Notice of Petitions for Reconsldcrafon
and opportunity to comment thereon si pubshed Sep-
tember21, 1981 (46 FR 46604).

Would have addressed blind spots in driver's d1rect fields of
view for trucks, buses and multipurpose passenger vehl-
cles with a GVWR of 10,000 pounds or less. NPRM
published November 6, 1978 (43 FR 51677). Notice of
termination published Juy 16, 1981 (46 FR 36873). (49
CFR 571.128).

Would have addressed blind spots In driver's direct fields of
vew for trucks, buses and multipurpose passenger vehi-
cles with a GVWR over 10,000 pounds. NPRM published
November 6, 1978 (43 FR 51677). Notice of termtaton
published July 16, 1981 (46 FR 36873), (49 CFR
571.128).

This technical amendment would revise the test require-
ments of FMVSS 203 to permit force loads In excess of
2,500 pounds for a cumulative period not to exceed 3
milliseconds. (49 CFR 571.203)j

Would extend the applicability of the Standard from vehicles
with an unloaded weight of 4,000 pounds to vehictes vith
an unloaded weight of 5,500 pounds. (49 CFR 571.204).

This technical amendment would delete the abrasion resist-
ance requirements for certain types of glazing used on
side windows of light trucks and vans. N PRM Issued 9/
27/79. (44 FR 55610). Final rule published August 31,
1981 (46 FR 43687. (49 CFR 571.205).

Would update FMVSS 205 by referng to latest edition of
companion commercial standard (ANS Z-26), thereby
permitting use of modem materials. -

Would amend FMVSS No. 205 to adopt less stringent
requirements for glass-plastic glazing materials. ANPRM
published January 26, 1981 (46 FR 8067).

A. Marlians,
(202) 426-0842

A. Marians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Malliars,
(202) 426-0842

A. Mallins,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mairis,
(202) 426-0842

A. Maiiaris,
(202) 426-0842

NPRM October 1981.

Revocation of
standard
undergoing
reconsdrafon.

W'thdrain.a

Wthdrawn.

Action complete.

Further action to be
determined.

Action complete.

NPRM 1981.

Further action to be
determined.
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Door Locks and Door Retention
Components.

Seat Belt Assemblies (Docket No.
74-14).

Seat Belt Assemblies (Docket No.
80-12).

Seat Belt Assemblies (Docket No.

80-06).

Seat Belt Assemblies .......... .............
I I

Child Restraint Tether Anchor-
ages. (Docket No. 80-18).

tSide Door Strength (Docket No.
79-04).

tMotorcycle Helmets ........................

School Bus Body-Joint Strength.

School Bus Seat Spacing (Docket
No. 73-03).

Fuel System Integrity (Docket No.
73-20).

Brake System Inspectability.........

This amendment would have claified existing test proce-
dures and extended the applicability of FMVSS 206 such.
that present side door requirements cover transverse rear
doors. NHTSA has decided not to act in this area (49
CFR 571.206).

To improve seat belt comfort, convenience, reliability and
effectiveness by prescribing parameters for performance'
of seat belt assemblies. (49 CFR 571.208). NPRMissued
12/20/79 (44 FR 77210). Final Rule published January 8,
1981. (46 FR 2064); scheduled to go into effect on
September 1, 1982, subject to review under Executive
Order 12291. NHTSA plans to respond to petiions for
reconsideration by modifying vanous requirements and
defemng the effective date of the requirements by one
year

Amends FMVSS 209 to exempt road Irmiting belts used- with'
automatic restraint systems from elongation requirements.
NPRM published August 4, 1980. (45 FR 51626). Final
Rule, published January 12, 1981. (46 FR 2618); sched-
uled to go into effect on September 1, 1982, subject to
,review under Executive Order 12291. (49 CFR 571.209).

Would amend FMVSS 209 to modify-resistance toy light test
procedures. NPRM published 6/1/80 (45 FR 29102).

Would amend Standard 209 by citing the current American
Society of Testing. Materials' (ASTM) specifications. (49
CFR 571.209).

Would require anchorages for use with child restraint sys-
tems equipped with a top tether strap. NPRM published
December 11, 1980 (45 FR 81625) (49 CFR 571.210).

Would upgrade FMVSS 214 requirements for passenger
cars and extend the upgraded standard to light trucks,
vans and MPVs. ANPRM published 12/6/79. (44 FR,
70204). Public meeting held in Washington on January 31
and February 1, 1980. FMVSS 214 is undergoing pnoity
review under Executive Order 12291. See entry In Review
List entitled "Side Impact Protection"

The proposal would extend the applicability of FMVSS 218
to large and small helmets, thus covenng all size helmets.
The Standard currently covers only those helmets which
use a size "C" headform for compliance testing to the
standard.

Would amend FMVSS 221 to modify the exempt status of
, maintenance access panels.

Would amend 49 CFR 571.222 to permit increased school
bus seat spacing.

Would establish specific performance requirements in
Safety Standard No. 301-75 for non-metallic fuel tanks
(plastic tanks) used in- motor vehicles ANPRM issued 8/
2/79-- (44 FR 23441). Further action postponed indefinite-
ly pending further analysis. Notice of. termination pub-
lished July 21, 1981 (46 FR 38392).

Would have required vehicle modifications in order to in-
spect for certain levels of brake degradation in accord-
ance with proposed test procedures and criteria for-mea-
surement. NHTSA has decided not to act In this area.

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallfaris,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Malliaris,
(202) 426-0842

A. Mallians,
(202) 426-0842

1

A. Mallians,
(202) 426-0842

Action terminatod.

Rulemaking to modify
November 1981.

Undergoing Executive
Order 12291
review,

FR 1981.

NPRM 1981.

Further action to be
determined.

Further action to be
determined,

Further action to be
determined,

Further action to be
determined,

NPRM 1981.

Withdrawn.

Action terminated,
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NHTSA National Highway Traffic Safety Administration

Nonsignificant Regulations-Continued
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority review.

Italics: New or changed Information since last Agenda]

Ealistexpected
- Title Summary Contact dEarliest dpate

TBattery Explosions ..............

Truck Rear Undemde Protection
(Docket No. 1-11).

Control (Docket

-Flammability of School Bus tnte--
nor Materials.

tPedestnan Protection (Docket
No. 78-19).

Exemption -from and Establish-
ment of Fuel Economy Stand-
ards (Docket No. LVM'77-01).

Exemption from and Establish-
ment of Fuel. Economy Stand-
ards (Docket No. LVM 77-02).

Exemption from and Establish-
ment of Fuel Economy Stand-
ards (Docket No. LVM 77-05).

Exemption from and Establish-
ment of Fuel Economy Stand-
ard. (Docket No. L VM 77-079.

/

tFuel Economy Exemptions, Ex-
emption from and Establish-,
ment of Fuel Economy Stand-
ards..

Would have established performance requirements and la-
beling of batteries to reduce the incidence of battery
explosions while jump starting. Notice of terminatibn pub-
lished August 31, °1981 (46 FR 43718). (49 CFR 571).

Would require protective devices to reduce vehicle penetra-
tion under the rear-ends of heavy trucks and trailers
(without resulting in overly severe forces being transrit-
ted to restrained and unrestrained occupants m vehicles
that crash into the devices). NPRM published January 8,
1981. (46 FR 2136). (49 CFR 571).

Trailways Bus Company petitioned for an FMVSS to require
road speed governors for all commercial vehicles. A
request for comments was published In the Federal Reg-
ister on 3/19/79 with a closing date of 8/17/79. (44 FR
16461). Further Agency action Will await results from long
range research..

A
Would utilize guidelines prescribed by UMTA to define

flammability characteristics of School Bus IntedorMaten-
als.

Would reduce adult pedestrian leg Injuries and child injuries
through modification of the bumper area. NPRM pub-
lished January 22, 1981. (46 FR 7015). Comment closing
date was May 22, 1981. (49 CFR 571).

FULEL ECONOMY STANDARDS AND EXEMPTION

Analysis of petition for exemption from 1979 and 1980
standards and setting of alternative standards for Avanti
Motor Corp. NPRM published January 19, 1981 (46 FR
5022). Final rule published May -4, 1981 (46 FR 24952)
(49 CFR pt. 525).

Analysis of petition for exemption from 1979 and 1980
standard. and setting of alternative standards for Rolls-
Royce Motors, Inc. NPRM published October 9. 1980 (45
FR 67108). Final rule published June 4, 1981 (46 FR
29944) (49 CFR pt 525).

Analysis of petition for exemption from 1979 and 1980
standards and setting of altemative standards for Ex-
caliber Automobile Corp. NPRM published July 31, 1980
(45 FR 50840). Final rule published March 23, 1981 (46
FR 18038) (49 CFR pL 525).

Analysis of petition for exemption from 1979 and 1980
standards and setting of alternative standards for Maser-
ati, S.p.A NPRM pubfished December 22, 1980 (45 FR
84103). Final rule published March 26, 1981 (46 FR
18721) (49 CFR pt 525).

Would establish a single alternate average fuel economy
standard for all LVMs f6r MY 1981 thru 1985 (49 CFR pt.
525).

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

A. Mallrians,
(202) 426-0842

A. Marians,
(202) 426-0842

A. Mallians,
(202) 426-0842

3

R. Strombotne,
(202) 426-0846

,. Strombotne,
(202) 426-0846

R. Strombotne,
(202) 426-0846

R. Strombone,
(202) 426-0846

R. Strombotne,
(202) 426-0846

Withdrawr.

Further action to be
determined.

To be ifithdratm.

Further action to be
determined.

Further action to be
determined.

Action complete

Action complete

Action complete.

Action complete.

Further action to be
determined.

REGULATIONS OTHER-THAN SAFETY STANDARDS AND FUEL ECONOMY STANDARDS/EXEMPTIONS

*Fuel Economy Reporting Re- Would reduce the fuel economy reporting requIrements S. Wood, j NPRM October1981.
quirements. manufacturers must comply with since some of those (202) 426-2992 | O

requirements are either duplicative or unnecessary for
NHTSA's monitoring responsiblities. (49 CFR Part 537).

Vehicle Speed
No. 79-06).
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Nonsignificant Regulations-Continued

[Key to symbols- *New item. fAnalysis or review being considered under Regulatory Flexibility Act. *Regulation selected for priority revlew,
Italics: New or changed information since fast Agendal

Earliest expected
Title Summary Contact decision date

Anthropomorphic Test Dummies.....

Tire Identification and Record-
keeping. (Docket No. 80-20).

*Consumer Information Reporting
Requirements.

*Consumer Information-Tire Re-
serve Load.

Uniform Tire Quality Grading
(Docket No. 25):

'Uniform Tire Quality Grading.
(Doctfet No. 25).

Uniform Tire Quality Grading ...........

*Uniform Tire Quality Grading .........

Consumer Information-Wet
Stopping Distance.

Highway Safety Plan .......................

tVehicle Classification-Compact
Vans/Station Wagons.

tInclusion of Alcohol Fuels in
Fuel Economy Program.

Would provide performance criteria for the adult surrogate
dummies which would be required in dynamic testing of
vehicles if Standard 214, Side Door' Strength, is up-
graded. (49 CFR Part 572).

1

Would require ID on outward facing sidewall of motor
vehicle tires. NPRM published December 15, 1980. (45
FR 82293). (49 CFR pt. 574).

Would permit modification of pre-introduction submissions
of performance data on new vehicfe models at any time
up to 30 days pnor to model introduction. This amend-
ment would create an exception to -the requtrement that
pre-introduction submissions be made ,90 days pnor to
model introduction, which becomes effective on June 1,
1982. NPRM published August 10, 1981 (46 FR 40541)
(49 CFR 575.6).

Would delete tire reserve load information from consumer
information requirements. NPRM issued September 17,
1981. Expected publication date: September 24, 1981.
(49 CFR 575.102).

Amends the Uniform Tire Quality Grading Standards to
permit tre grades to be" mo(cfed on the tire sidewall
begnning at any time up to si. months after introduction
of a new tire line. Also extends the deadline for conver-
sion to a new tread label format NPRM published Janu-
ary 26, 1981 (46 FR 8063). FInal rule published August
17, 1981 (46 FR. 41514). (49 CFR Part 575).

Would amend the Uniform Tire Quality Grading Standards
to prescribe a standardized" process for translating tread-
wear and traction test results into tire grades. Also would
expand the numerical increments used to denote tread-
wear grades. NPRM-putlished February 2, 1981. (46 FR
10429) (49 CFR Part-575).

Would include rolling resistance for tires as a substitute for
top temperature resistance grade in the Uniform Tire'
Quality Grading Standards. (49 CFR Part 575).

Would amend the Uniform Tire Quality Grading Standards
to simplify the requirements. (49 CFR 575.104).

Would develop a new rule for consumer information if tests
indicate that there are significant differences in wet stop-'
ping distances among different models of cars orx asphalt
or concrete road surfaces. (49 CFR 575.105).

Would revise Volume 102, Highway Safety Plan, -of the
Highway Safety Program Manual to clarify confusing pro-
visions, to eliminate redundancies, to establish program
pnorities. to improve management and financial process-
es, and to reflect the increased role mandated for the
central state highway safety agencies. (23 U.SC. 402).

Would. invite comment on possible amendments to the
safety and fuel economy regulations, with respect to the =

manner in which compact vans/station wagons andcTer-
tan other vehicles are classified.

Would include vehicles which operate on alcohol fuels in
the automotive fuel economy program.

Further action to bo
determined.

A. Mallians,
(202) 426-0842

A. Mallians,
(202) 426-0842

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202) 426-1740

Michael Brownlee,
(202). 426-1740

Michael Brownlee,
(202) 426-1740

Chuck Livingston,
(202) 426-0837

S. Wood,
(202) 426-2992

R. Strombotne,
(202), 426-0846

.1.

Further action to be
determined,

Final Rule November
1981.

Final Rule 1982.

Action completo.

Further action to be
determined.

Further action to be

determined.

ANPRM 1981.

Further action to be
determined.

NPRM 1981.

1

Further action to be
determined.

Further action to be
determined.
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FRA Federal. Railroad Administration

Significant Regulations: Major

[Keyto symbols: *New item. tAnalysis or review, being:consldered unddr Regulatory Flexibility-Act. *RegulatforLselectedfor pnrity review.
Italics: New or changed: lnformationsrnce last Agenda]

Title- Summary Contact Earestnexpeted

tReview: PowerBrake Rules ...... A.. Description: Outgrowth of. regulatory review In general. Edward F. Conway. October 1981-
safety inquiry and. the Department's priority review of Jr_
costly and controversial. regulations. Revision and.updat- (202) 426-8836
ing of current requirements.

B. Why Significant: Annual effecr on the economy of$100
million or more.

C. Analysis: Regulatoty Impact Analysis/Regulatey. FTel-
bihylAnaysis.

D. Need: Because of changes in rafoad operations and
technological advance, the. rules. need to be revised ta
make them consonantth the present railroad operang
enwronment and to provide more flexbility In achevifng
safety and operating effictency.

'F_ Legal Basrs:.The Safety A'pldance Acts (45 US. 9).

F. Chronology:. GenezaL Safety Inquhy announced May 8,.
1978 (43 FR: 19696). Public heanngs, wer heldSeplem-
ber 13 and'14, 1978:

GQ. Citation::49. CFR Part232__-..____ _

Significant' Rbguratfons: Other

Eaet expectecdTitle Summary Contact eisoe. decison date

Strobe l -htsT on. Locomotives: A-Descdrptlon:Lightediwarnngdevicesthat Iclude strobe SteveUrman, FR- Qctober- 1981.
(Docket No. RSGC-2). lights. have. been: shown. to be! more. readly visible than (202) 426-9178

normal lighting devices FRA is considering: requining the
installation of strobelightson locomotives.

B. Why Significant: Degree of controversy reflected by
response to ANPRM.

T C-Analysls: Regulatory- Evaluation.....
D. Need: Grade crossing accidents represent the single

largest group:of-railroad related fatalities each year. Avail-
able- data indicate that the conspicuity of, locomotives,
may be a factor. in- many,- of these- accidents. Limited'
research with, one railroad, has- Indicated that equipping:
locomotives- with strobe, lights, will Improve their conspi.
cuity and may lead to a reduction In these accident
statistics.

i E. Legal Basts- The Federall Railroad: Safety Act of 1970:
(45 U.S.C. 431); Locomotive Inspection Act (45 U.S.C.. 22
et seq.).

F_ Chronology:: The, ANPRM was published- March 7. 1978-
(43 FR 9328). NPRMiwas published Junof 18, 1979 (44-
FR 34982).

G. Citation: Will be 49 CFR pL 222.......
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FRA Federal Railroad Administration

Nonsignificant Regulations

[Key to symbols: *New item. tAnalysis or review being considered under. Regulatory Flexibility Act *Regulation selected for priority review,
Italics: New or changed information since last Agenda]

Earliest expectedTitle Summary Contact decision date

Railroad Bridge and Tunnel
Safety Inquiry.

Railroad Noise Emission Compli-
ance Regulations (Docket No.
RNE-1).

Safety Standards for Cabooses
(Docket No. RSC-76-6).

Rail Services Assistance to
States Under Section 5. of the
DOT Act (FRA Economic
Docket No. 4).

Review: Track Safety Regula-
tions.

Review: Safety Appliance Stand-
ards,

tReview: Power Brake Rules ..........

Review: Signal and Train Control
Regulations.

Amendments to Regulations Im-
plementing Section 905 of the
4R Act

'Railroad Passenger Equipment
Safety Standards (Docket No.
RSP-1).

Amendments to State Participa-
tion Regulations.

The Safety Inquiry will examine the present condition of
railroad bndges and tunnels. Options for assunng proper'
rating of bndges and the inspection and maintenance of
bndges and tunnels will be considered. Withdrawn based
upon preliminary analysis of costs and lack of accident
data.

The proposed rule would amend FRA railroad noise emis-
sion compliance regulations to reflect EPA Standards for
fixed railroad facilities that were published on January 4,
1980; 45 FR 1252 (49 CFR pt 210).

The proposed rule would seek to establish comprehensive
safety standards for cabooses. I

This action would amend 49 CFR pt. 266 to implement
proposals offered by the grantees at a recent public
meeting, and to make changes necessitated by the en-
actment of the Local Rail Services Assistance Act of
1978. Intenm'regulations published on August 30, 1979
(44 FR 51128). FRA is currently working with interested
parties to implement comments and suggestions.

Outgrowth of regulatory review in general safety inquiry.
Revision and updating of current requirements (49 CFR
pt 213). NPRM published September 6, 1979 (44 FR
52104). Withdrawal of proposed rule published June 25,
1981 (46 FR 32898).

Outgrowth of regulatory review in general safety inquiry.
Revised standards for new and existing equipment (49
CFR pt. 231).

Outgrowth of regulatory review in general safety inquiry and
the Department's pnority review of costly and controver-
sial regulations. Revision and updating of current require-
ments (49 CFR pt. 232). This entry has been moved to
the "Signiricant Regulations: Major" portion of the'FRA
Agenda.

Outgrowth of regulatory review in general safety inquiry.
Revision and updating of current requirements of Parts
235 and 236.

This action would arend 49 CFR Part 265 to make
changes necessitated-by the promulgation of the Depart-
ment of Transportation's comprehensive Minority Busi-
ness Enterpnse regulation (49 CFR Part 23). Part 265 will
be revised to omit those provisions now covered In Part
23.

Development of initial passenger equipment safety stand-
ards mandated by Section 202 of the Federal Railroad
Safety Act of 1970, as amended by P.L. 96-423.

Revise State Participation Regulations to reflect the broader
scope of participation authorrzed by Section 206 of the
Federal Railroad Safety Act of 1970, as amended by P.L
96-423. NPRM published June 25, 1981 (46 FR 32888).

William R. Paxton,
(202) 426-0912

Steve Urman,
(202) 426-9178

Robert E. Abbott,
(202) 426-9186

Jo Anne McGowan,
(202) 426-1677

William R: Paxton,
(202) 426-0912

Ralph R. Smith,
(202) 426-9187

Edward F Conway,
Jr.,
(202) 426-8836

S. H. Stotts,
(202) 426-0912

Rufus Watson,
(202) 472-5311

R. Mowatt-Larssen,
(202) 426-0924

Dan Inabinett,
(202) 426-9252

Withdrawn.

NPRM December
1981.

Further action to be
determined.

Further action to be
determined.

Withdrawn.

January 1982.

October 1981.

December 1982,

October 1981.

Safety InquIry

November 1981.

FR September 1981.
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Nonsignificant Regulations-Continued

[Key to symbols: *New item. t/Aialyss or review being considered under Regulatory Flex!blity AcL 0Regulation selected for pnority review.
Italics: New or changed information since last Agenda]

Ear iest expecteditle Summary Contact decision date

i*Special Safety Inquiry .............. FRA has Initiated a Railroad Safety Inquiry to obtain Infor- R. Mowatt-Larssen, Further action to be
mation from the public to assist In evaluating and Improv. (202) 426-0924 determined.
ing its safety regulatory program as It applies to "small
railroads". The Inquiry will also assist in meeting the
goals of the Regulatory Flexibility Act by obtaining data
that will assist in defining the economic Impact of existng
rules on small railroads. A series of public heanngs has
been scheduled. The hearings notice was published
August 3. 1981 (46-FR 39461).

t*Rules of Practice ...... This proposed rule would amend 49 CFR Part 211 to Lawrence L Wagner, NPRM September
respond to the provisions of the Regulatory Flexibility Act (202) 426-8836 1981.
of 1980 by defining the critena used by FRA In determin-
ing whether any regulatory proposal or final rule will have
a significant economic Impact on a substantial number of
small entities.

UMTA Urban Mass Transportation Administration

Significant Regulations: Major

Trle Summary Contact dFest expeted

"Buy America" Requirements A. Description: This rulemaldng proposes amendments to John Gons (202) Furtheraclion lobe
of, Suiface Transportation As- the existing Buy America Requirements The amend- 426-1906 determtnedpendng
sLtance Act of 1978. ments would permit subcomponents manufactured In the rawaw of the

United States that receive Customs Bureau tariff exemp- exfsng "BIy
tons to retain their domestic identity for purposes of Amenca"
determination of ongin under the Buy America Requtre- regulatlon.
ments. A definition of "final assembly" Is also proposed.

B. Why Significant: There i substantial public Interest
concerning these regulations because of their impact In
urban mass transportation projects.

C. Analysis: Regulatory Impact Analysis/Regulatory Flex-
bility Analysis.

D. Need: These regulations implement section 401 of the
Surface Transportation Assistance Act of 1978.

E. Legal Basis: 49 U.S.C. 1602 note; P.L 95-599, Section
401.

F. Chronology: The NPRM was published on January 19,
1981 (46 F.R. 5815). Comments on~alternative ap-
proaches were invited until April 20, 1981. UMTA ex-
tended the comment penod untl May 20, 1981 (46 FR
23501). THis NPRM is under Departmental review along
with the exvst'ng "Buy Amedca"regulation. Further action
on this NPRM will depend on the results of that rewew.

G. Citation 49 CFR pt 660 ...............-
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Significant Regulations: Other
[Key to symbols: *New itbm. tAnalysis or review being considered under Regulatory Flexibility Act. *Regulation selected for priority review,

Italics: New or changed information since last Agenda]

Title

iPrivate Enterpnse Participation
in Federally-Assisted Programs.

Urban. Transportation Planning
Process/Transportation Im-
provement Program.

"Buy America" Requirements of
Surface Transportation Assist-
ance Act of 1978.

Summary

A. Description: Pursuant to Sections 3(e) and 8(e) of the
UMT Act, as amended, UMTA plans to publish proce-
dures regarding the involvement of private mass transit
operators- in federally-assisted programs. The subject
matter~of this rulemakIng will include consideration of
private enterprise participation in paratransit programs.

B; Why Significant- While these regulations would imple-
ment statutory requirements, this is a controversial issue
for both the transit industry and private operators.

C. Analysis: Regulatory Evaluation/Regulatory Flexibility
Analysis.

D. Need: To resolve an area of continuing controversy ...........

E. Legal Basis: Sections 3(e)(1). and (2), and Section 8(e)
of the UMT Act, as amended.

F Chronology: 8(e) was added to the Urban Mass Trans-
portation Act by the Federal Public Transportation Act of
1978. NPRM to be prepared by October 1981.

G. Citation: 49 CFR. pt. 619 .........................................................

The regulation was being jointly developed by UMTA and
FHWA and is summarized elsewhere in this agenda by
the Federal Highway Administration. An NPRM was pub-
lished on October 30, 1980 (45 FR 71990). The comment
penod closed on December 24, 1980. Final rule published
on January 19, 1,981 (46 FR 5702); onginally scheduled
to go into effect February 18, 1981. Effective date de-
layed until March 31, 1981 (46 FR, 10706) for review
under Executive Order 12291. The effective date was
further postponed uifl June 30, 1981 (46 FR 19233) and
again until July 30, 1981 (46 FR 33513) to allow for
additional review and revision. After extensive review,
UMTA -and the FHWA decided to wthdraw the final rule
and issued instead a final rule on July 30, 1981 (46 FR
40170). This final rule incorporates into the existing plan-
ning regulations (23 CFR 450 and 63"0; 49 CFR 613) only
those provisions of the January 19, 1981, Wthdrawn final
rule that are intended to: (1) reduce red tape and simplify
administration of the planning process, especially for
areas under 200,000 population; (2) incorporate recent
legislative changes; and (3) clarify the purpose of Trans-
portation System Management (TSM) and other aspects
of the planning process. The docket for the withdrawn
final rule has been closed.

A. Description: These regulations, implement section 401"
of the Surface Transportation' Assistance Act of 1978,
which provides, with exceptions, that funds authorized
may not be obligated for urban mass transportation pro-
jects unless materials and supplies are of United States
ongin. These regulations were issued as a final rule but
comments were solicited until February 15, 1979 and
changes will be made, based on the comments received.
A separate NPRM has been issued addressing several
issues raised during the comment period.

B. Why Significant There is substantial public interest
concerning these regulations because of their impact in
urban mass transportation projects.

C. Analysis: Regulatory Evaluation .............................................

C Earliest expectedContact decision date

James Stratton,
(202) 426-4060

Bob Kirkland,
(202) 426-4991, or
Sam Zimmerman,
(202) 426-2360;-
FHWA. Sam Rea,
(202) 426-2961

John Collins,
' (202) 426-1908

NPRM Oclober 198I.

Action complete.

Action complete.
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Urban Mass Transportation Administration

Significant Regulations: Other-Continued
symbols: *New item. tAnalysis or review being considered Cnder Regulatory Flexbility AcL 0 Regulation selected for priority

Italics: New or changed information since last Agenda]
revew.

. itle Summary Contact I decst date

Regulation Implementing the
Nondiscrimination Section of
the Urban Mass Transportation
Act

Minority Business Enterprise Re-
quirements-Transit Vehicle
Manufacturers.

D. Need- These regulations implement section 401 of the
Surface Transportation Assistance Act of 1978.

E. Legal Basis: 49 U.S.C. 1602 note; P.L 95-599, Section
401.

F. Chronology. The statute creating this provision was
signed by the President on November 6, 1978 and re-
quired immediate implementation. The emergency final
rule was published on December 6, 1978. (43 FR 57144)
Comments were invited through February 15, 1979. Finalrule published on January 19. 1981 (46 FR 5808); origI-
nally scheduled'to .go into effect on February 18. 1981.
Effective date delayed until March 31, 1981 (46 FR
10706) for review under Executive Order 12291. After
etensive reWew, UMTA decided to pemilt this rule to
become effective on March 31, 1981. A separate NPRM
was also Issued on January 19. 1981 (46 FR 5815) and Is
summarized elsewhere In the UMTA agenda. in ad&ton,
UMTA is conducing a rewew of the eidsting "Buy Amer-
ica"regula'on.

G. Citation: 49 CFR pt660............

A. Description: The proposed regulations would unify the C
civil rights regulations that recipients of funds under the
Urban Mass Transportation Act must meet.

B. Why Significant: Substantial public interest Is antidpat-
ed.

C. Analysis: Regulatory Evaluation ..........

D. Need: Regulations are needed to Implement a new
statutory provision which consolidates UMTA's authority
to assure effective, and uniform compliance with civil
nghts and equal employmdnt opportunity requirements In
a manner comparable to other agencies within the De-
partient of Transportation.

E. Legal Basis: Section 19 of the UMT Act (,49 U.S.C.
1615).

F. Chronology. Section 19 was added to the UMT Act In
November 1978 by the Federal Public Transportation Act
of 1978. Further action on this item is dependent on
acion by the Department concerning revision of the
DOTtwde 77tie V/ regulation (49 CFR Pad 21).

G.LCitatioru 49 CFR pt62......... .

A. Description: The recently Issued DOT Rulemaudng Con-
ceming Participation by Minority Business Enterprises
(March 31, 1980, 45 FR 21172) contains a provision that
transit vehicle manufacturers are. required to have an
UMTA-approved MBE program In order to be eligible to
bid on UMTA-assisted transit vehicle procurements. Slace
the Department s revlewfng tis regulaion UMTA gude-
lines w7l be formulated in conjunction Kith this larger
effort and wil be part of the revised rulemaking.

B. Why Significant: Substantial public Interest is anticipat-
ed given the potential impact on transit vehicle manulao-
turers.

C. Analysis: Regulatory Evaluation ..........

I

Thadrene Thomas,
(202) 428-6371

rAn BromaH,
(202) 426-6371

Further action to be
determned.

Further action to be
determined.

UMT1

[Key to
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Title

Safety Information Reporting and
Analysis System for Rail Transit
Systems.

•Maintenance Requirements ...........

Summary -

D. Need: To implement the DOT MBE requirements for
application to transit vehicle manufacturers.

E. Legal Basis: 49 U.S.C. 1615;, EO. 11625 ..............

F Chronology. DOT NPRM issued on May 17, 1979 (44
'FR 28928); DOT FR issued, March 31, 1980 (45 FR
21172); DOT issued an NPRM proposfirg revisions to the
existing MBE rule (49 CFR pL 23) on March 12, 1981 (46
FR 16282). The proposed revisions became final on.April
27, 1981 (46 FR 23457). Further UMTA action on this
item is dependent on policy decisons to be made by the
Department in connection with is review- of ther entire
MBE rule.

G. Citation: 49 CFR pL23 ...................................................

A. Description: UMTA is proposing, regulations that would
establislh a requirement for periodic reporting of accidentv
and casualty information that occur in Rail Rapid Transit
and Light Rail Transit operations.

B. Why S lnlflcant The proposed regulations could have a
substantial impact on a major transportation safety prob-
lem.

-C. Analysis: Regulatory Evaluatiop .............................................

D. Need: Information collected will be used to maintain
cognizance of the status of rail transit safety, ascertain
the need for improvements in rail -transit safety, and
establish research and development projects for safety
improvements.

E. Legal Basis: Sections 3 and 5 of the UMT Act, as
amended, and Section 107 of the National Mass Trans-
portation As~istance Act of 1974-

F Chronology. UMTA is determining whether a voluntary
system will be adequate, suitable, and acceptable to the
Involved agencies and industry. This is consistent with
UMTA's policy to reduce regulations and red tape.

G. Citation: 49 CFR pt 632 .........................................................

A. Description: UMTA is considenng. a policy along with
implementing regulations.that would require each mass,
transit operator to maintain facilities and equipment pur-
chased with UMTA funds consistent with practices neces-
sary to adequately provide for safety, comfort, and pres-'
ervation and, expansion of transit service. However,
UMTA plans lirst to wite the policy statement on mainte-
nance and then -to determine the need for regulations.

B. Why Significant: This proposal concems a matter on
which there may be substantial controversy and it initiates
a substantial change in policy.

C. Analysis: Regulatory Evaluation/Regulatory Flexibility.
Analysis.

D. Need: There is a substantial Federal interest in assuring
that maximum use is made of Federal money: The con-
templated policy and regulations would: (a) increase per-
formance- and useful life of equipment and facilities; (b)
minimize replacement costs; and (c) result in cost savings.

Earliest expectedContact decision date

Lloyd Murphy,
(202) 426-6588

Charlotte Adams,
(202) 472-6997

Further action to be
determined.

Further action to be
determined.
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Significant Regulations: Other-Continued
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Title j

Bus Rehabilitation Program,
UMTA Docket 80-A.

Air Quality Guidelines .......................

Exemption Procedures ...................

Summary

E. ,Legal Basis: Sections 3 and 5 of the UMT Act, as
amended.

F. Chronology: ANPRM issued on January 21, 1981 (46
FR 6334). The comment penod closed on May 22, 1981.
The final form of this undertaking will depend on the
analysis of the comments received on the ANPRM and
UMTA's determination of the need for regulations once
the policy statement on maintenance has been iwitten.

G.Citatlom 49 CFR pt. 638......

A. Description: Regulations to Implement a policy In which
UMTA will participate in tha rehabilitation of older buses.
The regulations set out the guidelines for eligibility and
participation in the program.

B. Why Significant: Substantial controversy was generated
upon publication of the NPRM.

C. Analysts: Regulatory Evaluation .... ........

D. Need: To provide a national funding basis for a bus
rehabilitation program and to ensure the prudent use and
maximum effectiveness of Federal and local money.

E. Legal Bastsr Sections 3 and 5 of the UMT Act, as
amended.

F. Chronology: NPRMpublished February' 11, 1980 (45 FR
924.4). Comments were invited through May 2, 1980 (after
an extension of the comment period). Based on the
substantial controversy generated upon publication of the
NPRM, this proposal was reclassified as a significant
regulation. Final rule published on January 29, 1981 (46
FR 9862), originally scheduled to.go into effect March 31.
1981. Effective date delayed until March31, 1981 (46 FR
10706) for review under Executive Order 12291. On
March 30, 1981, UMTA fuither postponedtheo effective
date for this rule until May 15, 1981 (46 FR 19235) and
proposed to withdraw the rule and to substitute non-
regulatory policy guidance for it (46 FR 19270). The
comment penod closed on April 15, 1981. All the com.
ments received supported UMTA's proposal and UMTA
wthdrew this rule on May 14, 1981 (46 FR 26651). The
non-regulatory guidance Wll be published In the Notice
section of the Federal Regisfir in the future.

G. Citation: 49 CFR pt. 640

This regulation was jointly developed by UMTA and FtWA
and is summarized elsewhere In this agenda by the
Federal Highway Administration. Interim final rule, issued
on January 19, 1981, and effective immediately (46 FR
8426; January 26, 1981). The closing date for comments
on this final rule was July 27, 1981. This rule Is subject to
review under Executive Order 12291.

A. Description: UMTA plans to publish procedures that
would allow persons to petition for exemptions from
existing UMTA regulations.

B. Why Significant: The regulation would prvide for the
exemption from significant regulations.

C. Analysis: Regulatory Evaluation ..................

Earliest expectedContact decision date

Charlotte Adams.
(202) 426-4033

Jocelyn Karp.
(202) 426-1906; or
James Getzewich,
(202) 426-4991;
FHWA; Jesse R.
Chaves.
(202) 426-4836

Jocelyn Karp,
(202) 426-1906

Wthdrawn.

Further action to be
determined pending
Executive Order
12291 review.

NPRM October1981.
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Title Summary Contact Earliest expected
decision date

D. Need: To provide a formal mechanism for the public to
obtain exemptions.

E. Legal Basis: Sections 3, 5, and 12(a) of the UMT Act of
1964 as amended (49 U.S.C. 1602 1604 and 1608(a)).

F. Chronology: NPRM to be prepared and issued by
October 1981.

G. Citation: 49 CFR pt 602 .............................

Nonsignificant Regulations

Title Summary CEarliest expectedContact decision date

f Charter Bus Regulations ..............

Innovative Techniques and Meth-
ods Set-Aside.

Miscellaneous Amendments-Or-
ganization, Functions, and Pro-
cedures.

PR
Public Hearing Requirements ..........

These regulations provide more detailed information regard-
ing the restrictions -placed on charter bus operations in
section 3(f) of the UMT Act, 49 U.S.C. 1601. UMTA
received considerable comments as a result of an
ANPRM dated December 29, 1976 (41 FR 56680) and a
hearing held thereafter. ANPRM published on January 19,
1981 (46 FR 5394). The comment period closed on
March 5, 1981. Further action on this item depends on
UMTA's current examinat(on and evaluation of the role of
private enterpnse in the UMTA program (49 CFR pt 604).

These regulations would prescribe policies and procedures
for administenng the grant programs for projects using
innovative techniques and methods in the management
and operation of public transportation services under
Section 4(1) of the UMT Act, as amended. The NPRM
was published on December 1, 1980"(45 FR 79669). The
comment penod closed on February 25, 1981. This is
being withdrawn as a rulemaking document. Provisions of
the NPRM will be used for guidance. The application
instructions for this program will be issued by UMTA in
the "Notice" section of ,the Federal Register. (49 CFR
pt. 644).

These amendments will reflect modifications in the organi-
zation and distribution of functions as well as changes in
the delegations of authority within the Urban Mass Trans-
portation Administration. (49 CFR pt 601).

UMTA's regulations implement Section 50)(3) of the Urban
Mass Transportation Act of 1964, as amended. This
section requires a public hearing or an opportunity for a
public hearing pnor to increases in general levels of
transit fares or substantial changes in service. A notice of
p roposed rulemaking was published on July 16, 1979 (44
FR 41272). Comments were invited through August 30,
1979. FR published Apri 17, 1980 (45 FR 26298) (49
CFR Part 635). The final rule invited comments through
June 20, 1980 on UMTA's treatment of- "substantial
changes in service." Final ,'ule published on January 19,
1981 (46 FR 5746), (49 CFR pt 635A); originally sched-
uled to go into effect op February 18, 1981. Effective
date postponed until March 31, 1981 (46 FR 10706) for
review under Executive Order., 12291. After extensive
revew, UMTA decided to permdt this rule to become
effective on March 31, 1981.

Ernesto Fuentes,
(202) 426-1906

Norm Ensrud,
(202) 426-4984

Further action to be
determined

To be withdrawn.

Mary Pat Stephenson, Further action to be
(202) 426-4011 determined

Charlotte Adams,
(202). 472-6997

Action complete.
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. itfe' Summary Contat Eailiest expected

_________________I Summary_____________________ _____________ decision date

Investigation of Safety Hazards in
Urban Mass Transportation
Systems.

Standards and Procedures for
Third Party Contracts.

Regulations Governing Formula
Operating Assistance Grants to
Urbanized Areas.'

Maintenance of Effort Require-
ments.

Project Management Guidelines
for Grantees.

These regulations would establish the policy-and proceed;
ings to be followed in the implementation of Section 107
of the National Mass Transportation Assistance Act of
1974, including the Investigation of an unsafe condition,
the requinng of a plan for correcting an unsafe conditorr,
and the withholding of financial assistance until such a
-plait is approved or implemented; (49 CFRpt 631).

These standards and procedures would provide guidance
on third party contracting by recipients of Federal assist-
ance from UMTA. They would Implement OMB Circular
A-102; Attachment B and' Attachment 0. A Notice of
Proposed Rulemaking was, published on September 20.
1979 (44 FR 54513). Comments were Invited through
November 15, 1979. The comment penodwas extended
to January 3, 1980 in a notice published In the Federal
Register on November 1, 1979 (44 FR 62918). (49 CFR
pt 666).

These regulations would stieamline the policies and' proce-
dures governing the Operating Grant Program of Section
5 of the Urban Mass Transportation Act of 1964. as
amended (49 U.S.C. 1604). Included in the regulations
would be application procedures, general program re-
quirements, and project management requirements. The
closing date for comments was December 1, 1980 (49
CFR pL 645). UMTA has decided to nithdraw Ms ile-
making and to issue it as non-regulatory policy guLdance
that will be published in the Notice section of the Federal
Register.

These -regulations would implement Section 5(1) of the
Urban Mass Transportation Act of 1964, as amended (49
U.S.C. 1604(f), which deals with maintenance of elfort by
designated recipients of Federal mass transportation
funds. The maintenance of effort requirement Is Imposed
to ensure that state and local support and mass transpor-
tation non-farebox revenues will be maintained for provi-
sion of mass transportation services. The proposed requ-
lations would implement 1978 legislative changes giving
recipients of funds greater flexibility in meeting -the re-
q0irements. A Notice of Proposed Rulemaing was pub-
lished On August 27, 1979 (44 FR 50068). Comments
were invited through October 11, 1979. The provaion h7
the UMTAct requinng maintenance of effort i not apply
to funds appropriated for use after September 30, 1981.
Therefore, UMTA has determined that there Is no need
for a-regulation and has ithdrawn this item. (49 CFR
Part 646).

These regulations would provide grantees with guidelines
and procedures to be applied In administenng UMTA
grants, cooperative agreements, and loans. These guide-
lines are intended to assist grantees in. meeting various
grant management responsibilities and reporting require.
ments. NPRM published September 11= 1980 (45 FR
60306). The comment penod closed on December a
1980. UMTA- has decided to wsithdraw this rulemainq
actvity and to issue it as non-regulatory guidance that ag
be published in the Notice section of the Federal Register
(49 CFR pt. 662).

Tom Prendergast.
(202) 426-9545

Aran Eadie.
(202) 426-2710

Candace Noonan,
(202) 472-6997

Further actorn to be
determned-

Further action to be
determined.

To be widthdawn.

Candace Noonan. To be ivithdraam.
(202) 472-6997 1

Timothy Wo!gast,
(202) 426-4011

To be withdrawi
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Title SContact Earliest expected
esummary Contact______ _ decision date

'Application Instructions for Capi-
tal Assistance Projects..

Stockpiling of Buses (UMTA
Docket 80-13).

Delivery of Section 8 Funds to
Small Urbanrzed Areas (Those
with Populations Between
50,000 and200,000).

•Technology Introduction .................

These regulations would provide program information and
application instructions and procedures fOr capital assist-
ance under Sections 3 and 5 of -he Urban Mass Trans-
portation Act of 1964, as amended, and for assistance for
Interstate Substitution and Federal-Aid Urban Systems
(FAUS) non-highway Public Mass Transit Projects under
the Federal-Aid Highway Act of 1973. UMTA has decided
to withdraw this rulemaking-actiity and to issue ft as non-
regulatory policy guzdance that will be published in the
Notice section of the Federal Register. (49 CFR pt. 643).

These regulations would provide guidance concerning the
evaluation of requests by grantees for permission to
stockpile older buses being replaced with UMTA assist-
ance. NPRM published March 3. 1980 (45 FR 13994).
Comments were invited through "Aprl 16, 1980. Final rule

.published on January 19, 1981 (46 FR 5480); originally
scheduled to go into effect on February 18, 1981. Effec-
tive date postponed until March 31, 1981 (46 FR 10706)
for review under Executive Order 12291. (49 CFR" 639).
0n March 30, 1981, UMTA further postponed the effec-
tive date for this rule unti May 15, 1981 (46 FR 19235)
and proposed to withdraw the rule and to substitute non-
regulatory policy guidance for It (46 FR 19270). The
comment perod closed on April 15, 1981. All the com-
ments supported UMTA's proposal and UMTA withdrew
the rule on May 14, 1981 (46 FR 26651/. The non-
regulatory policy gurdance will be pubished in the Notice
secion of the Federal Register in the future

The proposed policy would offer states two options in
addition to the current way UMTA delivers planning funds
for small urbanized areas. The first option would pass
UMTA funds for small urbanized areas through the state
and delegate to It certain management functions without
the need for Metropolitan Planning Organization (MPO)
concurrence. The second option, which could only be
selected if the affected MPOs agree to it would involve
an agreement with FHWA whereby UMTA would fund
large MPOs directly for both highway and transit planning
and FHWA would. fund smaller MPOs for both types of
planning. UMTA has decided -to withdraw this rulemaking
and to issue ft as non-regulatory policy guidance that will
be published In the Notice section of the Federal Register.

These regulations would implement Section 3(a)(1)(C) of
the UMT Act of 1964, as amended, by prescribing poli-
cies and procedures for administenng the grant program
for projects that would introduce new technology into
public transportation. NPRM published on January 19,
1981 (46 FR 5832). The comment period closed on
March 20, 1981. UMTA has decided to withdraw this
rulemaking activiy and to Issue it as non-regulatory poicy
guidance that will be published in the Notice section of
the Federal Register. Until then, the January 19, 1981,
.NPRM should be used as guidance.

Charlotte Adams,
(202) 472-6997

Charlotte Adams,
(202) 472-6997

James Getzewich,
1 (202) 426-4991

Robert Haught,
(202) 426-9545.

Action Terminalod. ,

Wihdrawn.

Acion terminated.

To be withdrawn.
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Earliest expectedTitle Summary Contact decision date

Urban Initiatives Program ................. UMTA issued regulations governing its Urban Initiatives Casinir Bonkowskl. Withdrawl
Program. The Urban Initiatives Program provides funding (202) 472-7037
for mass transportation projects that enhance urban de-
velopment. The regulations codify and clarify existing
requirements and guidelines concerning the program. An
NPRM was published on October 23. 1980 (45 FR
70412). Comments were °received through December 8.
1980. A Final Rule was Issued on January 19, 1981 (46
FR 5802). with an effective date of February 18, 1981.
Effective date postponed until March 31, 1981 (46 FR
10706) for review under Executive Order 12291. After
extensve rewew, UMTA decided to withdraw this final
rule on March 30, 1981 (46 FR 19237).

SLSDC. St. Lawrence Seaway Development Corporation

- Nonsignificant Regulations

itle -Summary Contact Earliest expected
decision date

Operational Regulations ................... Peiiodic update of 33 CFR Part 401 operational regulations Fredenck A. Bush, Next update January
developed, for the most part, jointly with the Seaway (315) 764-3245 15, 1981.
Authority of Canada. Most recent Final Rule published
August 7, 1980 (45 FR 52376).

*Taiff of Tolls Amendment ............. Revision of .33 CFR Part 402 in accordance with statutory Robert D. Kraft. September 15, 1981.
procedures 33 USC 988. (202) 426-3574

RSPA Research and Special Programs Administration

Significant Regulations: Other

tlS myoaEarffest expectedTitle Summary Cntact decision date

Highway Routing of Radioactive
Materials (Docket No. HM-164).

A. Description: This regulation establishes routing require-
ments for the'highway carnage of radioactive materials.

B. Why Significant: There is substantial public Interest and
controversy over the regulation and it will have a s!gnifi-
cant impact on the Federal Highway Administration.

C. Analysis: Regulatory Evaluation . ...................

D. Need: To provide a basis for deciding whether Federal
routing requirements-are necessary for the highway trans-
portation of hazardous matenals.

E. Legal Basis: 49 U.S.C. 1803, 1804. 1808

J. C Allen.
(202) 472-2726

Undergoing Executive
Order 12291
review.
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Title ISummary Contact Earliest expected
t Ia Ic decision date

Development of New Standards
for Liquefied Natural Gas (LNG)
Facilities (Docket No.
OPSO-46).

Tank Car Safety- Improvements:
Specifications and Retrofit
(Docket No. HM-175).

F Chronology:.Administrativa ruling on Federal pre-emp-
tion: Published a public notice and invitation to comment
on Aug. 15, 1977 (42 FR 41202); Public heanng (New
York) was held on Nov. 10, 1977 (42 FR 64487); Ruling
published April 20, 1978 (42 FR 16945); Rulemaking:
ANPRM issued Aug. 17, 1978 (43 FR 36492); Public
heanng (Washington) was held on Nov. 29, 1978. NPRM
issued January 31, 1980 (45 FR 7140). Published NPRM
announcing dates and locations of five public heanngs on
March 6, 1980 (45 FR 14609). Two additional hearings
announced May 15, 1980 (45 FR 32030). All heanngs
completed. FR published January 19, 1981 (46 FR 5298).
Scheduled to go into effect February- 1, 1982, but under-
going review under Executive Order 12291.

G. Citation: 49 CFR pt 177 ........................................................

A. Description: Comprehensive new standards for the
siting, design,, construction, operation, and maintenance'
of LNG facilities.

B. Why Significant: Considered significant due to substan-
tial public interest and controversy, and due to potential
danger of large-scale LNG spills.

C. Analysis- Regulatory Evaluation ......................................

0. Need: The concerns of Federal, State, and local agen-'
cies over LNG safety.

E. Legal Basis: 49 U.S.C. 1672 . .................

F Chronology: ANPRM published April 21, 1977 (42 FR
- -20076); -NPRM- (siting, design, and construction);- pub--

lished February 8, 1979 (44 FR 8142); NPRM (operation
and maintenance); published February 11, 1980 (45 FR
9220); Final Rules (siting, design, and construction): Pub-
lished February 11, 1980 (45 FR 9184). Effective March
15, 1980, except as noted. Final rules (operation and
maintenance) published October 23, 1980 (45 FR 70390).
Effective July 23, 1981, except as noted, subject to
review- under- E.O. 12291. Petitions for reconsideration
answered August 28, 1980 (45 FR 57402).

G. Citation: 49 CFR pt. 193 (new) ..............................................

A. Description: This project would extend the puncture and
thermal protection systems now required for DOT 112
and 114 tank cars to existing DOT 105 tank cars and to
other newly constructed tank cars. (New construction of
DOT 105 tank cars is addressed in Docket No. HM-174,
Safety Improvement Program for DOT 105 Tank Cars.).

B. Why Significant: There is substantial public interest in'

tank car safety and in retrofit issues.

C. Analysis: Regulatory Evaluation .........................................

D. Need: Todetermine the extent to which current thermal
and punctdre standards. should be applied to the existing
DOT 105 tank car fleet, and to other similarly used tank
cars.

E. Legal Basis: 49 U.S.C. 1803, 1804, 1808 .............................

L Furrow,
(202) 426-2392

L A. Peterson,
(202) 426-0897

Undergoing Executive
Order 12291
review.

NPRM November
1981.
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Significant Regulations: Other-Contnued
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Title Summary

.F. Chronology: ANPRM published July 21, 1980 (45 FR
48668); public comment period closed October 16. 1980.

Nonsignificant Regulations

e S y C c Eartest expected
Title Summary Contact decis:on date

Intermodal Portable Tanks
(Docket No. HM-167)._

Review: Recodification of Radio-
active Requirements (Docket
No. HM-169).

Safety Improvement Program for
DOT 105 Tank Cars (Docket
No. HM-174).

Cryogenic liquids (Docket No.
HM-1 15).

Definition of a Flammable Solid
(Project 118-71).

Radiation Exposure for Trarspor-
tation Workers (Project 263-78).

Rewevr. Reclassification of Oper-
ating Procedures For Motor Ve-
hicles (Project 261-78).

Standards for new specifications for portable tanks and
procedures for use of these portable tanks for certain
hazardous materials. NPRM published Dec. 11, 1978 (43
FR 58050). (49 CFR 107.400-.407. 178.271, 178.272).
FR published January 29,. 1981 (46 FR 9880). Executive
Order 12291 Rewvew completed. Correction pubished
March 30,, 1981 (46 FR 19236). Effective May 1, 1981.

Proposed consolidation, simplication and recodification of
the existing requirements applicable to the transportation
of radioactive materials to make them compatible with
latest revised 4ntemational standards as promulgated by
the Intemational Atomic Energy Agency. NPRM published
Jan. 8,1979(44 FR 1852)-(New pL 127 to49 CFR)-

Changes current safety performance standards of DOT 105-
tank cars (49 CFR pL 179). NPRM concerning thermal
standards for new tank cars, and coupler retrofit, pub-
lished July 21. 1980 (45 FR 48671). FR. published Janu-
ary 26, 1981 (46 FRi 8005). Onginally scheduled to go
into effect March 1. 1981. Effective date delayed until
March 31, 1981 (46 FR 10706) for review under E.O.
12291. Correction published March 30 1981. Petitons for
reconsideration to be answered by May 31. 1981 follow-
ing extensve rewew of matenals submitted. Response to
petiions for reconsderation and resulting amendments
publishedAugust 24, 1981 (46 FR 42678).

Proposed standards and procedures for the transportation
of cryogenic liquids. (NPRM published Mar. 8, 1979). (44
FR 12826) (49 CFR. 172.101, 173.316). Hearing (Wash-
ington, D.C.) held on April 17, 1979. Comment period
extended to October 9, 1979 to permit further considera-
tion of issues raised in heanng.

Consideration of new standards for classifying a materlal'as
a flammable solid. Previously part of Docket HM-118.
which was terminated May 22, 1980 (45 FR 34560) to
permit publication of ANPRM.

Consideration of methods which will reduce radiation expo-
sure levels -to transportation workers (New Sections).
Proposal converted to ANPRM to permit development of
basic data.

Proposed simplification and recodification of the existing
operating procedures for transportation of hazardous ma-
tenals by motor vehicles as prescribed In Part 177. Devel-
opment of driver training requirements (formerly Project
270-78). (49 CFR pL 177).

E. Altemos,
(202) 426-0656

R. Rawl,
(202) 426-2311-

L A. Peterson,
(202) 426-0897

P. Seay,
(202) 755-4906

C. Schultz.
(202) 426-2311

'R. Rav1,.
(202) 426-2311

J. Fulnecky.
(202) 426-1700

Action complete

FR October1981.

Action complete.

FR September 1981.

ANPRM fMy 1981.

ANPRM November
1981.

NPRM July 1981.

48497



Federal Register. / Vol. 46i- No. 190 / Thursday, October 1, 1981 / Proposed Rules-

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST
AGENDA

RSPA, Research and Special Programs Administration

Nonsignificant Regulations-Continued
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority review,

Italics: New or changed information since last agenda]

Title Summary Contact Earliest expectod
It- I decision data

Use of Interested Inspectors for
Cylinder Inspections (Docket
No. HM-74A):

Specification for 55-gallon Plastic
Drum (Project 278-78).

Consolidation nd Revision of
Requirements for the Carnage
of Explosives by Vessel (Pro-
ject 279-78).

Oxidizing Materials Definition, Cn-
tena and Proposed Regulations
(Project 160-71). -

Consolidation of Specifications
and Establishment of* Perform-
ance Standards -for Specifica-
tion Bags (Docket No. HM-153).

Organic Peroxide Requirements
(Project 186-72).

Aluminum Cylinder Specification
(Docket No. HM-176).

Matches (Project 281-78) ................

Marking and Record Retention for'
Cylinders (Docket No. HM-172).

Fusion Welding of Multi-Unit Tank
Car Tanks (Project 252-77).

Etiologic Agents (Docket No.
HM-142).

Requirements for Reporting Gas
Incidents (Docket No. OPS-49).

Proposal would result in ending of "Interested" inspectors
to perform inspections and testing of domestically manu-

ifactured low pressure gas cylinders (NPRM published
Mar. 17, 1976 (44 FR 11179). (49 CFR pt. 178). This
docket has been withdrawn for further study of justifica-
tion.

Proposal to- authonze use of 55-gallon capacity plastic
drums with certain hazardous materials. (49 CFR pt 178).

Proposed consolidation and revision of requirements for the
carnage of military and commercial explosives by vessel
and adoption of United Nations scheme for classification
and compatibility of explosives for the water mode. (49
CFR pt 176).

Development of new standards for classifying a material as
an oxidizing matenal. (49 CFR pt 173).

Consolidation of specifictions and development of per-
formance standards for specification bags. Present data
insufficlent for rulemaking.

Proposed listing of and packaging requirements for organic
peroxides. (49 CFR Parts 172, 173). May be combined
with Project 160-71, Oxidizing Matenals Definition, Crite-
na and Proposed Regulations. (49 CFR pt. 173).

Development of specifications for aluminum cylinders. (49
CFR pts. 173, 178). NPRM published August 14, 1980
(45 FR 54097).

Proposed revision and simplifidation of Tequirements con-
ceming matches (49 CFR pts. 172, 173). "

Proposed revision and clarification of cylinder, marking re-
quirements; deletion of approval for changes to owner
markings, user markings, and senal numbers; deletion of
submisson- re quirements for cylinder test reports and
substitute record retention requirement NPRM published
Feb. 14, 1980 (45 FR 9960). (49 CFR pts. 173, 178).

Proposed requirements to authorze fusion welding of multi-
unit tank car tanks. (49 CFR pt 178).

Proposed new standards and procedures for the transporta-
tion of etiologic (i.e. disease-causing) agents. (49 CFR pt
173).

The proposed reporting forms provide additional and more
appropnate information about gas safety problems and
require reports from certain systems not now covered.
NPRM Issued-June 5, 1978 (43 FR 24478). Comment
penod was extended to July 7, 1978 (43 FR 30590).

upplemental, Notice to NPRM of June 5, 1978, published
March 5, 1979. (44 FR 12070) (49 CFR pt. 191).

H. Mitchell,
(202) 426-2075

M. Gigliotti,
(202) 755-4906

K. Noms,
(202) 426-1577

C. Schultz,
(202) 426-2311

M. Gigliotti,
(202) 755-4906

C. Schultz,
(202) 426-2311

A. Mallen,
(202) 755-4906

H. Mitchell,
(202) 426-2075

D. Henry,
(202) 426-2075

A. Mallen,
(202) 755-4906

G. Cushmac,
(202) 426-2311

R. Langley,
(202) 426-2392

Further action to be
determined.

NPRM December
1981.

NPRM April 1982.

ANPRM Juno 1901.

Withdrawn for further
review.

ANPRM December

1981.

FR September 1981.

NPRM November
1981.

FR December 1981.

NPRM December
1981.

NPRM September
1981.

FR November 1981.

48498



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Proposed Rules

DEPARTMENT OF TRANSPORTATION SEMI-ANNUAL REGULATIONS AGENDA AND REVIEW LIST

AGENDA:

RSPA Research and Special Programs Administration

f Nonsignificant Regulations-Continued

[Key to symbols: *New item; fAnalysls or review being considered under Regulatory Flexibility Act. ORegulation selected for priority r',ew.
Italics: New or changed Information sInce last agenda]

oEarliest expectedt
ite Summary Contact decision date

Design and Construction of Pipe-
lines Carrying Highly Volatile
Liquids (Docket No. PS-56A).

Retention of Radiographic Film ......

Placing Longitudinal Weld Seams'
in Upper Pipe Half (PS-66).

Heat Treatment of Hard Spots in
Steel Pipe. (P§-58).

Qualifying Components for Use in
Gas Pipelines. (PS-64).

Transportation of Natural and
I Other Gas byPipeliny (PS-57).

Leak Survey (PS-62) .....................

Inteo r Piping (PS-67) ......................

Procedures To Guard Against
Blasting, Effects in Gas Pipe-
lines.

Location, Size, and Operating
Pressure of Pipelines (PS-61).

Hot Taps in Gas Pipelines
(PS-60).

Excavation Damage (PS-59) .....

Reporting Abnormal Operations
at LNG Facilities.

Operation standards for pipelines carrying highly volatile
liquids. ANPRM published February 5, 1979. (44 FR
6961). This rule requires the additiomof water to ammo-

-nia in pipelines. (49 CFR pt. 195). NPRM published
February 7, 1980 (45 FR 8323).:FR published January 2,
1981 (46 FR 39). Onginally scheduled to go into effect
February 2, 1981. Effective date delayed until March-31,
1981 (46 FE 10706) and'aqan until June 30, 1981 (46
FR 20556) for review under'E.O. 12291. After completion
of the revew under E.. 12291, the FR was revoked
rdtroactive to June29, 1981. FR published July27, 1981
(46 FR 38357).

Recordkeeping requirement for radiographaC film would be
revoked for hazardous liquid pipelines (49 CFR pl 195).

Proposal would require location of longitudinal weld seams
in the upper half of pipe dunng construction of hazardous
liquid pipelines. ANPRM published March 27. 1980. (45
FR 20142). (49 CFR pL 195).

Allowable temperature for heat treating hard spots In steel
pipe would be increased. NPRM published September 13,
1979, (44 FR 53185). (49 CFR pt. 192).

General criteria would be proposed for qualifying the use of
pipeline components other than the pipe Itself. NPRM
published March 3, 1980 (.45 FR 13783). (49 CFR pL
192).

Requirements for procedures and instrumentation for use in
monitonng gas for odorants would be proposed. NPRM
published February 22 1979 (44 FR 10604). (49 CFR pt
192).

Present leak survey requirements would be amended In
accordance with practices necessary for safety. (49. CFR
pt. 192). NPRM published December 13, 1979 (44 FR
-72201).

The adequacy of easting standards with regard to safety
problems concerning internor piping would be examined
and new standards may be proposed. ANPRM published
April 3, 19B0 (45 FR 22118). (49 CFR pt 192).

Proposed standards requinng gas pipeline operators to
have procedures to protect facilities affected by blasting.
(49 CFR pt 192).

Operators would be required to maintain maps and records
to identify the location, size, and operating pressure of all
pipelines. ANPRM published November 29. 1979 (44 FR
68493). (49 CFR pt 192).

Operators would be required to Identify a pipeline by pres-
sure monitonng or other means before performing a hot
tap on it. (49 CFR pt 192). NPRM published November
29. 1979 (44 FR 68491).

Operators would be required to participate In. a program to
prevent excavation damage to underground pipelfines (49
CFR p1 192). NPRM published November 15, 1979 (44
FR 65792).

Requirements for reporting abnormal operations at LNG
facilities would be proposed. (49 CFR pL 193).

F. Robinson,
(202) 426-2392

F. Robinson,
(202) 426-2392

F Robinson.
(202) 426-2392

W. Dennis.
(202) 426-2392

L Furrow,
(202) 426-2392

W. Dennis.
(202) 426-2082

W. Dennis.
(202) 426-2392

R. Langley.
(202) 426-2392

L Furrow,
(202) 426-2392

R. Langley,
(202) 426-2392

R. Langley.
(202) 426-2392

R. Simmons,
(202) 426-2082

L Furrow,
(202) 426-2392

Action complete.

NPRM" September
1981.

NPRM Uclober 1981.

FR October 1981.

FR October 1981.

FR September 1981.

FR October 1981.

NPRM November
1981.

NPRM September
1981.

IVPRM August 1981.

FR September1981.

FR August 1981.

ANPRM August 1981.
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[Key to symbols: *New item. -tAnalysii or review being considered under Regulatory Flexibility Act. ORegulation selected for priority revlow,
jtalics: New or changed information since last agenda]

Earliest expectedTitle Summary Contact decision date

Review: Line Markers on Naviga-
ble Waterways for Pipelines
(PS-69).

Cargo Tank Corrosion (Project
285-79).

Miscellaneous Hazardous Maten-
als Communications Regula-
tions (Project 289-79).

Transportation of Wet Electric
Storage Batteries (Docket No.
HM-173).

Reports of Leaks, and Federal
Safety Standards.

Transportation of Liquids by Pipe-
line.

Transportation of Hazardous Ma-
.terials on Trailer-On-Flatcar
(Docket No. HM-177).

Air Transportation of Limited
Quantities of Low Level Radio-
active Materials; Exemption Re-
newal. (Docket No. UM-149-c).

'Shipping Papers for Limited
Quantities (Docket No.
HM-1 66).

*Radiation Level Specifications
Pt.. 173 (49 CFR 173.3936)).

*Pnvate Carriers Licensed to use
Radioactive Materials.

*Specification Packages of Type
B and Fissile Radioactive Mate-
rials.

*Quality Assurance for Radioac-
tive Matenals Shippers.

The required number, size, and docation of line markers
along navigable waterways, including definition of "navi-
gable waters" would be made more appropriate. (49 CFR
pt. 192). ANPRM published June 22, 1981 (46 FR 32287).

Consideration of the effects of corrosion to the structural
integrity of cargo tanks. Would establish a prescribed test
for the degree of corrosion of cargo tanks (49 CFR pt.
178).

Development of miscellaneous proposals dealing with the
communications regulations such as odonzation of gas

,, and availability of shipping papers to emergency re-
sponse personnel. (49 CFR pt. 172).

Would establish new standards for transportation of wet cell
electnc storage battenes, and for wet cell battery
equipped- wheelchairs on passenger-carrying aircraft
Separated from Docket No. HM-166 due to public inter-
est NPRM published May 21, 1979 (44 FR 29503).
Meeting announcement and request for comment pub-
lished Feb. 28, 1980 (45 FR 13153). (49 CFR pt ,173).
Meetings held on April 3 (Washington, D.C.) and April 16,
1980 (Denver, Colorado). Due to public interest and corm-
ments, a second NPRM wil be published.

Addressee for written leak and annual reports to be
changed. Requirements for filing Inspection and mainte-
nance plans to be deleted. (49 CFR pts. 191, 192). FR
publshed July 20, 1981 (46 FR 37250). Effective July 20,
1981.

Safety standards for hazardous liquid pipelines Is be re-
issued to comport with the Hazardous Liquid Pipeline
Safety Act of 1979 (49 CFR pt. 195). FR published July
27, 1981 (46 FR 38357). Effective July 27, 1981.

Would establish standards for TOFC operations. Hearing
announcement and request for comment published Janu-
ary 26, 1981 (46 FR 8055). (49 CFR pt 174). Docket
HM-177 was established to resolve the TOFO problem
area that arose from HM-167 MTB will leave HM-177
open while the problem is being resolved.

To extend the limited exemption in Part 175 that provides
for air transport of limited quantities of radioactive maten-
als haying very low radiation levels. (49 CFR pts. 172,
175). NPRM published April 9, 1981 (46 FR 21202). FR
published Apr;130, 1981(46 FR 24184).

Proposed deletion of limited quantity. radioactive matenals
detailed shipping paper requirements and associated
marking modification. ANPRM published December 8,
1980 (45 FR 80843).

Proposed/rewdte oi 49 CFR 173,393 ,(i) and () for clarity
and enforceability.

Proposed exceptions for pnvate carers who also are li-"
censed to use radioactive materials in the course of their
businesses. (49 CFR Pis. 173 and 177):

Advance notice to address feasibility-of continued use and
needed modifications of certain radioactive materials
package designs (49 CFR PL 173).

Advance notice to solicit comments on the desirability of
establishing quality assurance program requirements for
all shippers of radioactive materials. (49 CFR Pt. 173).

R. Simmons,
(202) 426-2082

A. Mallen,
(202) 755-4906

L" Metcalfe,
(202) 426-0656

E. Mazzullo,
(202) 426-2075

L Furrow,
(202) 426-2392

E. Robinson, .
(202) 426-2392

R. Barlow,
(202) 755-4906

T. Allan,
(202) 426-2075

R. Rawl,
(202) 426-2311

W. Carriker,
(202) 426-2311

W. Carriker,
(202) 426-2311

R. Rawl,
(202) 426-2311

R. Rawl,
(202) 426-2311

NPRM November1981.

NPRM August 1081.

NPRM May 1982.

NPRM April 1981.

Act/on complete.

Acllon complete.

Further action to be
determined.

Action complete.

NPRM September
1981.

NPRM September
1981.

NPRM January 1982.

ANPRM December
1981

ANPRM March 1982.
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Routine and Frequent Nonsignificant Regulations

[Key to symbols: *New item. iAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for pnority review.
Italics: New or changed Information since last Agenda]

Earliest expectedTitle Summary Contact decision date

Conversion of Individual Exemp- NPRM approximately every four months; with FR targeted D. Ranes, April 1981-April 1982.
tions to Regulations of General approximately two months thereafter. (202) 472-2726 Most recent FR
Applicability (Docket No. undergoing
HM-139). Executive Order

12291 review.

Minor Regulatory Adjustments to NPRM approximately every four months, with FR targeted D. Ralnes, Apnl 1981-Apn 1982.
Regsulations of General Applica- approximately two months thereafter. (202) 472-2726 Most recent FR
bility (Docket No. HM-166). undergoing

Executive Order
12291 review.

Matter Incorporated by Reference NPRM every six months; with FR targeted two months L Metcalf, Apnl 1981-April 1982.
(hazardous matenals). (Docket thereafter. (202) 426-2075 Most recent FR
No. HM-22). undergoing

Executive Order
12291 review.

Withdrawal of Certain Delegations Prior responsibilities delegated to the Bureau of Explosives D. Raines. April 1981-Apnl 1982.
of Authority to the Bureau qf would be withdrawn in senes of rulemaking actions. (202) 472-2726 Most recent FR
Explosives (Docket No. NPRM every three months; with FR targeted two months undergoing
HM-163). thereafter. FR published Apn7 16, 1981 (46 FR 22194). Executive Order

Correction publishedApI127, 1981 (46 FR 23461). 12291 review.

Matter Incorporated by Reference Documents incorporated by'reference would be updated to R. Simmons, April 1981-April 1982.
(pipelines). later published editions. NPRM every year. with FR sIx (202) 426-2082

months later. Most recent FR published February 2, 1981
(46 FR 10157). Onginally scheduled to go Into effect
March 4, 1981. Became effective March 31,. 1981.

OST Office of the Secretary

Regulations selected for review Reasons for selection J Contact Target date

t6 Minority Business Enterprise
(Financial Assistance Program)
(49 CFR Part 23).

This rule requires DOT financial assistance recipIents to
establish affirmative action plans to Increase the use of
minority and women-owned businesses. The rule Is very
controversial and is the subject of several lawsuits. Upon
reew, a decision was made to propose a comprehen-
sive rewslo,, of this rule. (An Interim amendment for the
contract award provision has already been Issued) This
project has' been added to the OST portion of the
Agenda. Duing the review of these regulations the
impact of the regulation on "small entities" as de/ined in
the Regulatory Fleib7ifty Act has been consIdered..

Robert Ashby,
(202) 426-4723

Rev/ew completed.

48501
I



5Federal Register / Vol. 46, No. 1t90 '/ Thursday, 'October 1, 1981 / Proposed Rules

DEPARTMENT 1OF TRANSPORTATION. SEMI-ANNUAL REGULATIONS AGENDA AND'REVIEW LIST

"REVIEW IST

Office *of the Secretary
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Regulations selected for review fReasons -for selection Contact Target date

tO Nondiscrimination on the -This rule requires all DOT-assisted programs to become Robert Ashby, Review completed.
Basis of Handicap (49 CFR accessible to handicapped persons.'While many parts of (202) 426-4723
Part 27). the rule are not controversial, the part pertaining to mass

transit ,programs is potentially very .costly and isstrongly
opposed by the transit industry. ,The .House and Senate
passed separate versions of legislation -last session 'that
would have reduced the perceived impact of this rule.
DOT is currently reviewing this rule. The Urban Mass
Transportation Administration submitted a legislative pro-
posal to relieve the burden placed;upon transit authoi-
ties. A Federal Court of Appeals-decision in May heldthat
section 504 did not authonze the existing transit require-
ments. DOT published an intenm final rule altenng the
.transit portion of the rule and plans to publish an NPRM
proposing changes for the entire rule. This portion has
been added, tothe OSTporion-of the Agenda.

USCG U.S. Coast Guard

Regulations selected for review ,leasons for.selection ] Confadt -Target date

Chargesfor'Duplicate Medals and
Sales of Personal Property,
Equipment or 'Services and'
Rental (33 CFR 1.26).

Agency regulations regarding the
Coast Guard Reserve program
.(33,CFR.pt-8). -

Boating Safety: Equipment Re-
quirement Personal Flotation
Devices (33 CFR 175.15).

-Boats and -AssociatedrEquipment-
Safe Powering (33 OFR pt 183,
,subpart.D).

Boats and Associated [Equipment
Flotation Standards (33 CFR'pL.
183).

Licensing of Merchant!Seamen .......

Vessel Documentation ......................

Oil Transfer and Oil Pollution ..........

* Puget Sound Vessel Traffic
Service Rule (33 CFR Part 161,
Subpart B; App. A).

Length of time since last evaluated: changing economi]l
factors.JVoproject beinrg.initiated at this time,

Length of time ,since Ilat evaluated and need to rdflect'
changed procedures. No projectbeing initiated at -this]

-time.

Length of time since~last~evaluated;.Research.andDevelop-
ment project initiated 'to determine -need for carnage
regulations revision.

,Length-of -time -since-last:evauated; -standards -may -not -be-
:effective for all boats to which these :regulations apply.
-No-project-tobe-initiated at-this-time.-

,Length ,df time '-ince :last -evaluated; standards -may 'beI
limited in :applicability.'No. project 'to -be initiated at 'this
time.

Reporting requirements associated with'licensing imay be a'
burdenor:Ihetpublic. Regulation project lo~be ifiitiated.

These regulations contain public .reporting requirements'
which have'beenAn ,effect for:many years :and:should be
reviewed. 'Regulatory;project fCGD.80-107)initiated.

These regulations may contain overlapping reporting re-
quirements that could be eliminated. The Coast Guard is
undertaking a number of comprehensive regulatory re-
views under the provisions of EO. 12291 and the Regula-
tory Flexibility Act. As a result this routine review will not
be completed.

This intenm rule prohibits oil tankers weighing more than
125,000 dead weight tons (DWT) from entering Puget
Sound. This intenm rule took effect in 1978. The purpose
of the regulation was to protect against environmental
harm from oil or polluting matenal spills that result from
vessel damage, destruction and loss. This interim rule
has been extremely controversial. It is favored by environ-
mentalists and opposed by oil industry and shipping
groups. Presently, tests are being conducted by the
Coast Guard, in the area, to determine the nsks of tanker
spillage.

-Mr.,'A..:BelI,

(202) 426-1863

Mr.iCdtter,
(202) -426-2350

LCDR Schmect,
(202) 426-4176

Mr.-L-Gray,
(202) 426-4027

Mr.'L.-Gray,
(202) 426-4027

CAPTHand,
-(202) 426:-1500

Mr. Yglesias,
,(202) 426-1494

CAPT Corbett,
(202) 426-2010

Mr. D. ZiegleId,
(202) 426-5116

Action complete.

Action complete.

Action complete.
Regulatory project
to commence.

Actioncomplete.

Ation-complte.

Action complete.

Action complete.

Withdrawn.

September 1981.

OST
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Regulations selected for review Reasons for selection Contact Target date

1 Manne Sanitation Devices
Vessels (33 CFR Part 159).

* Documentation and' Admeas-
urement of Vessels (46 CFR
Subchapter G).

0 Pollution 'Prevention Regula-
tions (33 CFR Part 157).

* Vessel Reporting Require-
ments (33 CFR Part 161).

* Navigation Safety Regulations
(33 CFR Part 164).

.These tegulations govern the design and construction of
marine sanitation devices in accordance with the regula-
tions and performance standards promulgated by the
Environmental Protection Agency (EPA) under section
312 of the Federal Water Pollution Control Act They also
contain the procedures by which Coast Guard enforces
its own and EPA standards pertaining to these devices.
The purpose of the regulations is to eliminate the dis-
charge of untreated sewage from vessels into the waters
of the United States. This Is one of the Coast Guard's
most controversial regulations. The Coast Guard esti-
mates the annual cost of the rule to be $100,000,000.
The Coast Guard estimates the cost of retrofitting boats
with these devices to be $1,000,000,000. The regulation
is appropriate for review because of its cost and because
of its unpopularity with boat owners. Any revision of the
regulation, however, will require coordination with the
EPA.

These regulations'implement several very old vessel docu-
mentation laws. Those laws stipulate that commercial
vessel owners must obtain documentation on their ves-
sels from the Coast Guard. The implementing regulations
are considered burdensome because they contain ex-
tremely heavy paperwork requirements. Until now, the
annual public cost of documentation has been 750,000
person-hours of paperwork. However the 96th Congress
enacted legislation (P.L 96-594) that will -allow the Coast
Guard to prescribe simplified documentation procedures
-that would eliminate a large portion of the paperwork
requirements. This law will be effective on July 1, 1982.

These regulations were promulgated pursuant to 46 U.S.C.
391a(7), (Port and Tanker Safety Act) (PTSA). The regu-
lations require segregated ballast tanks, clean ballast
tanks, and crude oil washing systems In various combina-
tions for oil tankers. The purpose of the regulations is to
prevent pollution. The PTSA also requires a regulation to
be promulgated by January 1, 1986, that would require
retrofitting of United States flag vessels of between
20-40,000 tons that are 15 years old or older with these
pollution prevention systems. The Coast Guard Initially
calculates the cost will be $5-6 bfilion, over a period of
20-30 years. These regulations should be reviewed be-

-'cause of their cost Also there has been, in the past.
some opposition from tank vessel owners. However, the
PTSA is fairly' specific in requiring certain pollution pre-
vention systems and legislation may be needed.

These regulations were- also developed and promulgated
pursuant to the PTSA. They require vessel owners to
report their locations, arrivals- and departures when carry-
ing certain hazardous cargoes. The barge industry and
certain boat owners in the past, have opposed these
regulations. This regulation should be reviewed because
of its controversy and impact on the- barge. and' towang
industry.

These regulations were promulgated pursuant to the PTSA
(46 U.S.C. 391a). The implementing regulations require
that commercial tank vessels carry dual radar systems
and redundant (back-up) steenng systems. The cost Is
estimated to be $50,000 per tank vessel on a one-time
only basis. Again, the PTSA Is fairly specific In its require-
ments, but a review Is warranted because of controversia-
lity with vessel owners and costs.

LTIVes,
(202) 426-1927

Mr. J. Lemis.
(202) 426-2192

Mr. J. Angelo.
(202) 426-4432

L TJG Powers,
(202) 755-1354

Mr. Tom Falvey
(202) 426-4958

December, 1981.

Revresw completed
NPRAf to' be IssUed,
November 1981.

September 1981.

September 1981.

September 1981.
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Regulations selected for review Reasons for selection Contact Target dato

t *Regulatory Flexibility Act Re- In accordance with the Regulatory Flexibility Act (RFA) Mr. Bruce Novak,
views, review plan published in the Federal Register of June 29, (202) 426-1477

1981 (46 FR 33404) the Coast Guard has deferred
selecting any specific regulations for RFA review at this
time. Instead, the Coast Guard is dividing its regulatory
material into manageable units and determining which will'
require review under the RFA. Once the extent of the
required RFA review is known, the Coast Guard will
publish a specific review schedule.

FAA Federal Aviation Administration

Regulations selected for review Reasons for selection Contact Target date

*Rotorcraft Certification and Op-
erating Rules (14 CFR Parts
27, 29, 91, and 127. 1

t*General Operating and Flight
Rules (14 CFR Part 91).

This will include a review of new flight control and associat-
ed system airworthiness for rotorcraft Previous notices
covered the applicability of rotorcraft certificaion, instru-
ment flight rules (IFR) cerfication, and the certification of
anti-icing and deicing equioment This review is based on
a number of proposafs discussed at the Rotorcraft Regu-
latory Rewew held December 10-14, 1979, in New Or-
leans, La., and the Rotorcraft regulatory Review Meeting
held August 18-20, 1980, in Washington, DC.

Part 91 is needed in order to prescnbe the minimum safety
standards for all classes of operators who operate within
the aviabon system. The legal basis for Part 91 Is sec-
tions 313(a) and 601-610 of the Federal Awation Act of,
1958 (49 U.S.C. 1364(a) and 1421-1430) and Sec. 6(c) of
the Department of Transportation Act (49 U.S.C. 1655(c)).
This rewew is examining the need to reorganize and
realign the air traffic and general operating rules to make
them more understandable and easier to use. The pres-
ent regulations reflect the many changes that have oc-
curred in awation since the first set of aviation regulations
were promulgated almost 50 years ago. This review
would reorganize the subparts, organize existing matenal
into several new subparts, and uftize an improved num-
being system to prowde for the easlir inclusion of future
changes. Other improvements would be made by deleting
redundancies, obsolete compliance dates, and making
other minor changes. Phase I would recodify the regula-
tion into 10 subparts to make it easier to use: This effort
has basically been completed. In Phase fI substantive
changes would be made to each subpart to clarify the.
existing rules, simplify the language, delete obsolete
rules, and consider proposals not included in other review
programs. Addionally, Part 91 wl be reviewed in accord-
ance with Executive Order 12291 to reduce regulatory
burdens on the public. The rewew plan will focus on
Phase fI and, to a large extent, will be dependent upon
the results of the Phase I effort.

William J. Sullivan,
(202) 755-8716

William J. Sullivan,
(202) 755-8716

January 1982.

May 1982.
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.General Management and Administration
State Internal Audit Responsib ity FIIWA poicy on minimization of redtape Harvey Wood.

(23 CFR pt 12). (202) 426-0563

*Statement of Policy as to Admin- The debarment policies of the FHWA are being reviewed to Hugh T. O'Reilly,
istrative Action to be Taken in determine if revisions to their coverage and the specific (202) 426-0780
Instances of Irregularities- (23 administrative procedures employed are appropriate.
CFR Pt. 16). -

Payment Procedures
Bond Issue Projects (23 CFR pt I FHWA policy on minimization of redlape .... ......... J. E. Lewis,

140). I I (202) 426-0562

October 1981.

April1982.

Aprl 1982.

48505

Regulzations selected for review Reasons for selection Contact Target date

*Air Camer Certification, Operat- To evolve a sIngle air transportation regu'affon from Parts Wiam J. Suvanrt, Mach 1982
ing and Maintenance Rules (14 121 (Air Carner, Supplemental Air Carder, and Commor- (202) 755-8716
CFR Parts 121 and 135). Ee- cial Operators of Large Afrcta t) and 135 (Ah Tad Opera-
ments of the revievw tors and Commercial Operators) which woLed embody

@A'rcraft Requirements awaion safety poicy procedures rather than usxng sever-
*Manual Requirements a! different regulations for this purpose. 7Ths would e~&mn
*Performance Lmitations nate inconsistences within each rle which lends cre-
@Airwoihiness Requirements dence to the pubffc complaint that the regulations too
*lnstument and Equipment Re- often are unduly compleX confusing, and diffcilt to un-

uzrements derstand. It would allow indMdual operators to conduct
*Mamtenance Requirements operaions in the most efficient manner possbe to meet
OAirmen and Crewmember Re- established safety objectives and would reduce costs

quirements while retaining the highest level of safety.
9 Training Programs
OCrewmember Quaifications
*Airplane Performance Oper-

ations Limitation
OFlight Tme Limitations
*Flight Operations
@Dispatching and F7ight Release

Rules, Records, and Reports

Pilot Certification, Ground In- Because of the expansion of the above retviews and due to William J. Sullivan. Acton tenmated.
structor and. Pilot School Rules resource constrants, action has been terminated on (202) 755-8716
(14 CFR Parts 61 and 141). these reviews.

OProduction and- Quality Control .do ............................ .... do Acton tenumted
System Rules (14 CFR Part 21).

ODeregulation of Sport Aviation .....do .....-.... do Action terlarted
(14 CFR Parts 21 and 91).

*Normal, Utility -and Acrobatic ......do ..................... do Action tferated
Category Airworthiness Rules
(14 CFR Part 23).

ORepair Station Rules (14 CFR ......do .................. .. ...... do Action tenmnaled
Part 145).

FHWA Federal Highway Administration

Regulations selected for review Reasons for selection Contact Target date
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Regulations selected for review Reasons for selection Contact Target date

Civil Rights
Construction Contract Equal Op- To revise and update policies and procedures and incorpo-

portunity Compliance Proce- rate provisions of a Memorandum of Understanding be-
ures (23 CFR pt. 230, subpart tween DOT/FHWA and the Department of Labor/Office'

D). of Federal Contract Compliance Programs relative to
respective responsibilities under Executive Order 11246
and title 23. This item is being withdrawn because itis
incorporated in the pnority review of 23 CFR Parts 200
and230.

Related agenda item on Review List-Enginedring and
Traffic Operations

0 Civil Rights Requirements (23 These regulations carry out program and employment non-
CFR Parts 200, 230). discrimination requirements under Title Vi of the Civil

Rights Act of 1964, Executive Order 11246, and other
authorities. These regulations have requirements that
may overlap or duplicate other civil nghts rules, and also
contain a number of recordkeeping and reporting require-
ments that need scrutiny. An effort to consolidate some
of the employment requirements of these rules with simi-
lar UMTA and FRA requirements has been underway for
several months. Review of the portion of Part 230 dealing
with contract compliance should be coordinated with the
review of programs of the Office of Federal Contract
Compliance (OFCCP) in the Department of Labor, since
FHWA's requirements implement OFCCP requirements.

Planning

Public Road Mileage for Appor- To consider expansion of the existing regulation to include
tionment of Highway Safety safer off system roads funds and hazard elimination
Funds, Safer Off-System Roads funds; FHWA policy on minimization of redtape. It is
Funds and Hazard Elimination inappropnate to coninue to consider expanding the exst-
Funds (23 CFR pt. 460). Ing regulation In light of anticpated congressional actions.

Appalachian Highway Procedures FHWA policy on minimization of redtape; recent legislative
(23 CFR pt 633, subpart B). change; recent policy decisions by the Appalachian Re-

gional Commission.

Federal-Aid Highway Systems (23 FHWA policy on minimization of redtape, reflect amend-
CFR pt. 470, subpart A). ments contained in the 1976 and 1978 Highway Acts. In

recogniion of the Admnimstration's present policy on high-
way systems, it is inappropiate to continue to consider
system regulation changes.

Engineenng and Traffic Operations

Required Contract Provisions- FHWA policy on minimization of redtape ....................................
1"rderal-Ai[ C..,ontract.s tea.. CM-I
pt 633).

Highway Construction Work to be
Performed by Methods Other
than Contract Awarded by
Competitive Bidding (23 CFR
pt 635).

Railroad Highway Projects (23
CFR pts. 140 and 646).

Authorization to Proceed to Physi-
cal Construction (23 CFR pt.
635).

Advance Construction of Federal-
Aid Projects (23 CFR pt. 630).

Motonst Aid Systems (23 CFR pt.
655).

Traffic Surveillance and Control
(23 CFR pt. 655).

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape. Reiew complet-
ed-see Nonsignificant portion of Agenda.

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ....................................

Edward W. Morris, Jr.,
(202) 426-0471

Edward W. Mors, Jr.,
(202) 426-0471

D. W. Briggs,
(202) 426-0199

R. B. Puckett,
(202) 426-0175

R. B. Puckett,
(202) 426-0175

K. L. Ziems,
(202) 426-4847

K. L Ziems,
(202) 426-4847

J. A. Carney,
(202) 426-0104

K. L Ziems,
(202) 426-4847

K. C. Kippley,
(202) 426-0673

Robert Harp,
(202) 426-0411'

Robert Harp,
(202) 426-0411

Action terminated

October 1981.

Action terminated.

October 1981.

Action terminated.

December 1981.

December 1981.

Action complete.

December 1981.

October 1981.

October 1981.

October 1981.

FHW

48506

48506
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Regulations selected for review Reasons for selection , Contact Target date

Project Agreements (23 CFR pt
630; subpart C).

Water Supply and Sewage Treat-
ment at Safety Rest Areas (23
CFR pt 650, subpart E).

Equal Employment Opportunity
on Federal-Aid Highway Con-
struction Contracts (23 CFR pt
230, Subpart A).

Maximum Weight of Trucks on In-
terstate System Highway;, Van-
able Load Suspension Axles;
Dummy Axles; Interpretation
and Application of the Bndge
Formula (23 CFR pt 657).

0 Design Standards for High-
ways (23 CFR Part 625).

*1 Buy America (23 CFR 635,
410).

Landscape and Roadside Devel-
opment (23 CFR pt 752).

General Policy and Definitions (23
CFR pt 710).

State Highway Department Re-
sponsibilifies (23 CFR pt 710).

Reimbursement Provisions (23
1 CFR pt. 710).

Civil Rights (23 CFR pt 710) .......

The Real Property Acquisition
Function-Policy (23 CFR pt
712).

FHWA policy on minimization of redtape...

FHWA policy on minimization of redtape..

FHWA policy on minimization of redtape. This item Is being
withdrawn because it is incorporated in the pdroty reew
of 23 CFR Parts 200 and 230.

This regulation would provide guidance on the use of
Vanable Load Suspension Axles and Dummy Axles In the
Bndge Formula, which Is used to determine the maximum
weight of motor vehicles permitted to use the Interstate
System highway in accordance with 23 U.S.C. 127.

This rule, by incorporating by reference a number of other
FHWA rules and Industry consensus standards, pre-
scribes the technical requirements for highway construc-
tion. Some states have complained that these standards
are too ngid, and would prefer to set their own design
standards. FHWA has proposed to take an approach of
this kind for standards for the rehabilitation, restoration
and resurfacing of highways other than freeways. The
review is needed to establish whether a more flexible
approach of this kind is appropriate for new construction
as well. It should also be noted that the Fesdentl Task
Force on Reulatory Relief has Idenriied ris rute for
regulatory review.

This regulation implements the requirements of the Surface
Transportation Assistance Act of 1978 that requires that
preference be given to items produced In the United
States in FHWA funded projects. The regulation has been
the subject of considerable criticism and controversy. The
controversy centers on the extent that the domestic steel
industry deserves the protection afforded it under the
statute, whether sufficient domestic supplies exist and the
increased costs resulting from using more expensive do-
mestic products. The FHWA regulation Is also the subject
of pending litigation.

Right-of.Way and Environment
Consolidation and simplificaton of policies and procedures

relating to highway landscaping and plant establishment,
safety rest areas and information centers and systems,
scenic strips in connection with Federal-aid highway proj-
ects, joint use and joint development, and access for the
handicapped at Interstate rest area facilities. Response to
comments on intenm final regulations published May 5,
1978 (43 FR 19390).

FHWA policy on minimizaVon of redtape ....................

FHWA policy on minimization of redtape .....

FHWA policy on minimization of redtape ........

FHWA policy on minimization of redtapo

FHWA policy on minimization of redlape . ..

L Petgrew.
(202) 426-0334

Stanley R. Davis.
(202) 472-7690

K. L Ziems.
(202) 426-4847

David Oliver,
(202) 426-0825

Alvin R. Cowan,
(202) 426-0312

Ken Zlems,
(202) 426-4847

Ken Rickerson,
(202) 426-0314

Douglas A. Wubbels,
(202) 426-0142

Douglas A. Wubbels,
(202) 426-0142

Douglas A. Wubbeis,
(202) 426-0142

Douglas A. Wubbels,
(202) 426-0142

Richard Moeller,
(202) 426-0142

October 1981.

April 1982.

Action terminated.

April 1982.

October 1981.

October 1981.

December 1981.

Apn7 1982

Aprl 1982

April 1982.

April 1982.

April 1982.
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Regulations selected for review Reasons for selection I Contact Target date

The Acquisition Function-General
Provisions and Project Proce-
dures (23 CFR pt. 712).

The Acquisition Function-General
Provisions and Project Proce-
dures-Functional Replacement
of Real Property,in Public Own-
ership (23 CFR pt 712).

The Acquisition Function-Negotia-
tions (23 CFR pt. 712). ,

The Acquisition Function-Adminis-
trative Settlements, Legal Set-
tlements, and Court Awards (23
CFR pt 712).

Appraisal and Appraisal Review
Policy (23 CFR pt 720).

Property Management (23 CFR
pt. 713).

Disposal of Right-of-Way (23 CFR
pt. 713).

Junkyard Control and Abatemnent
(23 CFR pt. 751).

Relocation Assistance-General
(23 CFR pt. 740).

Relocation Assistance-Reloca-
tion Services (23 CFR pL 740).

Relocation Assistance-Moving
Payments (23 CFR pt. 740).

Relocation Assistance-Replace-
ment Housing Payments (23
CFR pt. 740).

Relocation Assistance-Mobile
Homes (23 GFR pL 740).

Relocation Assistance-Replace-
ment Housing As Last Resort
(23 CFR pt. 740).

Land Service Facilities (23 CFR
pL 712).

Right-of-Way Revolving Fund (23
CFR pt. 712).

Management of Airspace (23
CFR pL 713).

Mitigation of Environmental Im-
pacts to Privately Owned Wet-
lands (23 CFR pt. 777).

On-Premise Signs (23 CFR pt.
750).

FHWA policy on minimization of redtape .................................

-FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ...................................

FHWA policy on minimization of redtape ...................................

FHWA policyon minimization-of redtape ....................................

FHWA policy on minimization of redtape ...................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ...................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape ................................

FHWA policy on minimization of redtape .................................

FHWA policy on minimization of redtape ....................................

FHWA policy on minimization of redtape . ... ............

FHWA policy on minimization of redtape ...................................

FHWA policy on minimization of redtape ....................................

Response to comments received on interim final rule pub-
lished July 31, 1980 (45 FR 50728).

FHWA policy on minimization of redtape . .. ............

Richard Moeller,
(202)'426-0142

Richard Moeller,
(202) 426-0142

Richard Moeller,
(202) 426-0142

Richard Moeller,
(202) 426-0142.

Gerald Kennedy,
(202) 426-0142

Richard Moeller,
(202) 426-0142

Richard Moel/er,
(202) 426-0142

Myron Laible,
(202) 246-0021

Robert Moore,
(202) 426-0116

Gerald Starkweather,
(202) 426-0117

Gerald Starkweather,
(202) 426-0117

Gerald Starkweather,
(202) 426-0117

Robert Moore,
(202) 426-0116

Robert Moore,
(202) 426-0116

Richard Moeller,
(202) 426-0142

Richard Moeller,
(202) 426-0142

Richard Moeller,
(202) 426-0142

Charles DesJardins,
(202) 426-9173

Myron Laible,
(202) 245-0021

April 1982.

April 1982.

April 1982,

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.

April 1982.
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Regulations selected for review Reasons for selection

0 Guidelines -for the Develop- This regulation requires FHWA recipients to write "action
ment of -Environmental Action plans" describing how they will take environmental n-
Plans (23 CFR part 795). pacts into account and meet the other administrative

requirements in the environmental area. Given newer and
more specific rules concerning meeting environmental
requirements and the relationship of environmental mat-
ters to transportation planning, it Is questionable whether
the action plan requirement is needed in its present form.
'The review is needed to determine whether the adminis-
trative burden imposed on grant recipients by this regula-
tion can be eliminated as superfluous.

0 Air Quality Guidelines/Environ- These rules set forth procedures that Implement, respec-
mental Impact Procedures (23 tively, a DOT-EPA interagency agreement pursuant to the
CFR part 770, 771). Clean Air Act amendments of1977 and the 1978 Council

on Environmental Quality (CEO) regulations. In each
case, DOT had little -discretion to move beyond the
agreement or the CEO rules, and DOT could do little on
its own to change the rules. The relevant part of the 1977
Clean Air Act amendments and the CEQ rules them-
selves are controversial and implementation of the DOT
rules in Air Act amendments or CEQ regulations are
warranted. Any changes will have to be made jointly with
EPA, CEO, and other Interested agencies. Future rev
sions to thIs rule iil1 be considered based upon the
results of the pnority revrew of air quaffy requirements
and a re vew of comments submitted to the docket.

Public TransportationII

Non-Urbanized Area Public Trans- 'Update and simplify current procedures; respond to com-
portation (23 CFR pt. 825). ments received, on reglations published on December

1 13, 1978 (43 FR 58308).

Contact Target date

Robert BSee,
(202) 426-1033

FHWA- Leon N.
Larson
(Environmental
Impact Procedures)
(202) 426-0351

Jesse Chaves, (Air
Quaity)
(202) 426-4836

UMTA. Abbe Marner,
(202) 472-7100

FHWA Sheldon G.
Strickland,
(202) 426-0153

UMTA Kay Regan,
(202) 472-7037

Disqualification of Drivers (traffic
records) (49 CFR pt 391, sub-
part B).

The General Part of the Federal
Motor Carer Safety Regula-
tions' (FMCSR) (49 CFR pt
390).

The Need for First-Aid Kits on
Buses 49 CFR pt'393).

Rear End Undemde Protection
(49 CFR pt 393).

Selection of Motor Carriers for
Survey (49 CFR pt 385).

Transportation of Migrant Work-
ers (49 CFR pL 398).

Retail Fertilizer Distribution Ex-
emption (49 CFR pt. 390).

Federal Motor Camer Safety Regulations
Consideration is being given to a proposal that would

require the disqualification of Interstate truck and bus
drivers based on the driver's traffic or accident record.

FHWA policy on minimization of redtape; to Improve and
simplify the regulations.

FHWA policy on minimization of redtape; determine the
need to continue requiring first-ad kits on Interstate
buses.

Improve rear end protection on heavy motor vehicles in
conjunction with action taken by the National Highway
Traffic Safety Administration on January 18, 1981.

Publish criteria for selection of carriers for safety and haz-
ardous matenals surveys in response to a rulemaking
petition.

Improve procedures for ensunng safe transportation of ml-
.grant workers in interstate commerce.

Exempt certain fertilizer distribution operations from the
Federal Motor Carner Safety Regulations In response to a
rulemaking petition.

Gerald J. Davis,
(202) 426-9767

Gerald J. Davis,
(202) 426-9767

GerAld J. Davis,
(202) 426-9767

Gerald J. Davis,
(202) 426-9767

James Jegum,
(202) 426-1724

Gerald J. Davis,
(202) 426-9767

Gerald J. Davis,
(202) 426-9767

October 1981.

October 1981.

October 1981.

March 1982

April 1982

January 198p-

April 1982

October 1981.

April 1982.
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Regulations selected for review Reasons for selection Contact Target date

t0 Hours of Service (49 CFR This regulation, little changed from its original version pub- Gerald J. Davis, October 1981.
Part 395). lished 40 years ago by the ICC, limits the number of (202) 426-9767

hours interstate truck drivers can drive and be on duty in
a given day or week. Its rationale is that long hours mean
tired drivers, and that tired drivers are more likely to be in
accidents. The principal monitoring and enforcement
device for this rule is the "driver's log," in which drivers
record their activities. FHWA has been gathering data on
the relationship between dnver fatigue and accidents, and
on the economic impact of changing the rule, pursuant to
a 7VP year-old rulemaking petition from a drivers' group to
further restrict hours of service. Utigation involving this
regulation is also pending. A review is needed to focus on
the safety justification for the present limitation, economic
effects of relaxing present requirements, and, most impor-
tantly, finding a -less burdensome, more cost-effective
enforcement mechanism than the driver's log. This revew
also analyzed the impacts on small entities In accordance
with the Regulatory Flexibility Act The legal basis for this
regulation is 49 U.S.C., 304 and 1655.

0 Commercial Vehicle Inspec- This regulation requires regular inspections of commercial Gerald J. Davis, October 1981.
tion, Repair, and Maintenance vehicles for mechanical and other defects and calls for (202) 426-9767
(49 CFR part 396). the preparation of various reports. The rule's rationale is

to require-operators to give sufficient attention to mainte-
nance of their vehicles, since sloppy maintenance can
cause accidents. The rule was controversial when it was
promulgated in 1979. One focus of a review would be on
ways of reducing recordkeeping and reporting require-
ments. This review also analyzed the impacts on small
entities in accordance with the Regulatory Flexibility Act
The legal basis for this regulation is 49 U.S.C, 304 and
1655.

t*Notification, Reporting, and Re- This regulation establishes duties of motor carriers to make Gerald Davis, october 1982.
cording of Accidents (49 CFR reports and keep records of accidents which occur during (202) 426.9767
Part 394). their operations. This regulation is needed to implement

section 204(a) of the Interstate Commerce Act as amend-
ed (49 U.S.C. 304), relating to motor carrier safety con-
cerned with accident -reduction. (49 U.S.C. 304, 320,
1655). This review is being conducted in accordance with
the Regulatory Flexibility Act

NHTSA National Highway Traffic Safety Administration

Regulations selected for review Reasons for selection [ Contact Target date

Side Door Strength (49 CFR
571.214).

Exterior Protection (49 CFR"
571.215 and 49 CFR pt. 581).

Fuel system Integrity" (49 CFR
571.301).

School Bus Seating System (49
CFR 571.222).

Hydraulic Brakes (49 CFR
571.105).

Lamps, Reflective Devices and
Associated Equipment (49 CFR
571.108).

[ Public Interest.

Cost and Public Interest ........................................................

Cost, Safety Benefits-and Public Interest ...................................

Public Interest .................................................................................

Cost and Safety Benefits ...............................................................

Cost, Safety Benefits ....................................................................

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Evaluation Report
published 8/30170,
Revised Report,
1981. (44 FR
50878).

Evaluation Report
published April
1981.

1982,

1982.

f981.

1981.

FHWi

48510

48510

................................................................................ O
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Regulations selected for review

Head Restraints (49 - CFR
571.202).

Seating Systems - (49 CFR
571.207).

Child Seating Systems (49 CFR
571.213).

Occupant Protection (49 CFR
571.208).

Impact Protection for the Driver
from the Steering Control
System (49 CFR 571.203) and
Steenng Control Rearward Dis-
placement (49 CFR 571.204).

Windshield Glazing Materials (49
CFR 571.205).

Windshield Mounting (49 CFR
571.212).

4 Passenger Car Fuel Economy
(49 CFR Part 531).

* Light Truck Fuel Economy (49
CFR Part 533).

* Automatic Occupant
tion (49 CFR 571.208).

Protec-

* Bumper Standard (49 CFR
571.215 and 581).

D Air Brake Systems (49 CFR
571.121).

Contact Target dateReasons for selection

Public Inter st...-___.-.. . ............ ..... ......
CsSftBeetsadPublic lnterest........ ....................................

Cost, Safety Benefits and Public Interest..... -

Safety Benefits ......... ............. .................. ... .... .. ... .

Costs, Safety Benefits .........................

Costs, Safety Benefits ....... ................. ..... .. .. . .. .

This regulation sets fleet fuel economy standards for model
years 1982-84. It was costly and controversial. The esti-
mated capital cost to the auto industry to fully implement
the rule was $2,050 million with an average added cost
per vehicle of S95. (But most of these capital costs have
already been incurred.) NHTSA estimates that over the
life of the affected vehicles 39 billion gallons of gasoline
($319 per car) will be saved. NHTSA's review determined
that this regulation Is no longer controversial since manu-
facturers plan to exceed the standards as a result of
strong market demand for fuel efficient vehicles.

These regulations require light truck manufacturers to meet
minimum annual standards for fleet fuel economy for
model years 198245. They were costly and have also
been cohtroverslal. To meet the standards It is estimated
that the industry will have to spend $4,800 million with an
additional average cost per vehicle of $169; however,
most of the Industry costs would probably result even
without a standard due to market forces. NHTSA esti-
mates that over the life of the affected vehicles 11.2
billion gallons of gasoline ($1,770 per truck) will be saved.
NHTSA's review determned that this regulation is no
longer controversial since manufacturers plan to exceed
the standards as a result of strong market demand for
fuel efficlent vehicles.

This regulation is controversial and costly. If the regulation
is implemented as currently planned, the capital costs
and recumng costs to the auto Industry are estimated to
be several hundred million dollars. NHTSA has published
an NPRM that proposes to modify or rescind this regula-
tion. See entry under Sgnficant Regulations:. Major enti-
tled "Occupant Impact Protection"

The current requirement that passenger car bumpers with-
stand impacts at speeds up to 5 mph has been contro-
versial. It has been the focus of a number of legislative
heanngs. Industry objections Include cost and concerns
about added weight and fuel consumption. Recurring
costs of up to $650 million have been associated with the
rule. NHTSA plans to propose modiications to the stand.
ard's requirements. See entry under Signiricant Regula-
tions: Other, entitled "Bumper Standard".

Some of this standard, Le., the 60 mph stopping distance
and antflock requrements was withdrawn as a result of a
1978 court decision. The rest of the rule Is under contnu-
ing review, but not as part of the pnority review process.
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Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim.
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephralm,
(202) 426-1574

Frank Ephraim.
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Ellen Kranldas,
(202) 426-1600

Ellen Krardas,
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Ellen Kianidas,
(202) 426-1600

Frank Ephraim,
(202) 426-1576

1981.

1983.

1983.

To be detemrned

Evaluation Report
published January
26. 1981 (46 FR
8066).

198f.

1981.

Review completed

Review completed

Revrew completed.
Rulemakng
underway.

Review completed
Action to pubtish
evaluation report
complete. NPRM [n
this area
September/October
1981.

Review completed
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REVIEW LIST

NHTSA National Highway Traffic Safety Administration
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Regulations selected for review Reasons for selection Contact Target date

* Uniform Tire Quality (49 CFR
571.104).

* Head Restraints (49
571.202).

* Side Impact Protection
CFR 571.214).

0 Light Truck Hydraulic Brakes
(49 CFR 571.105).

0 Seat Belt Comfort and Con-
venience (49 CFR 571.208).

* Fields of Direct View (Docket
No. 70-7).

* Theft Protection (49 CFR
571.114).

The regulations in question require -manufacturers to grade
tires for tread wear, -traction, and -temperature. They are
controversial. The manufacturers claim that the grading
system is not reliable and therefore potentially misleading
,and confusing. NHTSA plans to propose modifications to
the regulations' requirements. See entry under Nonsignifi-
cant Regulations entitled "Uniform Tire Quality Grading"

This regulation, which was promulgated in 1969, is de-
signed to reduce the frequency and severity of neck
injunes in passenger car accidents. It is estimated that
the rule requires a recumng investment of $130 million
(an additional cost of $19 per vehicle). A review of the
rule is currently under way.

This regulation provides minimum standards for side door
crash resistence for passenger cars under static test
conditions. NHTSA estimates that the standard saves
2,800 lives and averts 7,000 injunes a year. A recurring
cost of $300 million (an additional cost-of $38 per vehi-
cle) is associated with the requirement. An initial review
of this regulation, originally promulgated in 1974, was
completed in 1979.

This regulation applies requirements similar to passenger
car standards for minimum stopping distances and park-
ing brakes to light trucks and vans. Total costs for
complying with the requirements of thestandard will be
$10.2 million. In response to petitions for reconsideration,
NHTSA plans to modify lhis regulation's requirements.

This regulation, will provide for several changes in seat belt
construction that are intended to increase usage. It is
controversial but the costs are limited. In response to
petitions for reconsideraion, NHTSA plans to modify this
regulation's requrements. See entiy under Nonsgnficant
Regulations entitled "Seatbelt Assemblies"

This regulation would have provided minimal requirements
of visibility from automobiles, including requirements for
the size of passenger car pillars blocking forward and
rear views, the forward field of vision, and light transmit-
tance through auto windows. Based on information sub-
mitted in petitions for reconsideration, the agency re-.
voked the standard because of the minor and unquanifia-
ble safety benefits, the failure of the extended effective
date to avoid affecting a significant number of models
and imposing substantial costs, and the opportunity to
address several standard No. 128 objectives through
rearview mirror rulemaking. See entry under Nonsignifi-
cant Regulations entitled "Fields of Direct View"

This regulation would have amended the existing standard
for passenger cars to prevent the inadvertent activation
of the steering wheel lock while the vehicle is in'motion
and extended all requirements of the amended standard
to trucks and vans. In response to petitions for reconsid-
eration, the agency deleted the new provisions for pas-
senger cars and exempted walk-in vans from all require-
ments and open-body type vehicles with readily remov-
able or no doors from the key-in-ignition waring requIre-
ments. See entry under Nonsignificant Regulations enti-
tled "Theft Protection"

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
(202) 426-1574

Frank Ephraim,
-(202)' 426-1574

Ellen Kranidas,
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Review completed,
RulemakIng to
modify. 1981.

1981.

1981.

Review completed,
Rulemaking to
modify. 1981.

Review completed.
Rulemaking to
modify. November
1981.

Review completed.
Standard revoked
June 1981.
Revocation of
standard
undergoing
reconsideration

Review complete.
Standard modified
June 1981.
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REVIEW LIST

NHTSA National Highway Traffic Safety Administration

[Key to symbols-. *New item. tAnalysis or review being considered under Regulatory Flexibility AcL 0Regulation selected for prority review.
Itaffcs. New or changed Information since last agenda]

Regulations selected for review Reasons for selection Contact Target date

t*Occupant Crash Protection (49
CFR 571.208).

t*Bumper Standard (49 CFR 581).

t'Fields of Direct View (49 CFR
571.128).

t*Tire Identification and Record
Keeping (49 CFR 574).

i*Speedometers and Odometers
(49 CFR 571.127).

t *Theft Protection (49 -CFR
571.114).

t*.Tire Selection and Rims (49
CFR 571.11o).

t*UnKiform ire Quality Grading
System (49 CFR 575.104).

t*Side Door Strength (49 CFR
571.214).

"rChild Restraint Systems (49
CFR 571.213).

This regulation specifies performance requirements for the
protection of vehicle occupants in crashes. The purpose
of the requation is to reduce the number of deaths and
the seventy of injunes to vehicle occupants. This safety
standard was established under sections 103 and 119 of
the National Traffic and Motor Vehicle Safety Act of
1966. A review has determined that the existing rule will
have minimal effects on small entities. and therefore a
Regulatory Flexibility Analysis (RFA) is not required for
either the existing rule or the current rulemaking action.
See entry under Significant Regulations: Major entitled
"Occupant Impact Protection"

This regulation establishes requirements for the Impact
resistance of vehicles in low speed front and rear colli-
sions. The purpose of the regulation is to reduce physical
damage to the front and rear ends of passenger motor
vehicles from low speed collisions. This standard was
established under the Motor Vehicle Information and Cost
Savings Act of 1972.

This standard has been revoked and therefore no RFA is
required. See entry under Nonsignificant Regulations enti-
tied "Fields of Direct View".

Sets forth the method by which manufacturers, brand name
owners, and retreaders identify motor vehicle tires and
maintain and report records of tire purchases. Its purpose
is to facilitate notification to purchasers of defective or
nonconforming tires, pursuant to section 113 of the Na
tional Traffic and Motor Vehicle Safety AcL

Establishes requirements for the installation of speedom-
eters and odometers In motor vehicles, limits the speed
which can be indicated on a speedometer; and requires
that odometers be tamper-resistanL An NPRM Is being
prepared to rescind the standard. See entry under Non-
significant Regulations entitled "Speedometers and
Odometers.".

Specifies requirements for passenger car theft protection to
reduce the incidence of accidents resulting from unau-
thorized use, pursuant to sections 103 and 119 of the
National Traffic'and Motor Vehicle Safety Act.

Specified requirements for passenger car tire selection to
prevent tire overloading pursuant to sections 103 and 119
of the National Traffic and Motor Vehicle Safety AcL

Rec ires motor vehicle and tire manufacturers and tir
brand name owners to provide Information Indicating the
relative performance of passenger car tires in the areas
of treadwear, tractibn, and temperature resistance. Its
purpose is to aid the consumer in making an Informed
choice in the purchase of passenger car tires, pursuant to
section 203 of the National Traffic and Motor Vehicle
Safety AcL

Specifies strength requirements for side doors of a passen-
ger car to minimize the safety hazard caused by Intrusion
into the passenger compartment in a side impact acci-
dent, pursuant to sections 103 and 119 of the National
Traffic and Motor Vehicle Safety AcL

Specifies requirements for child restraint systems used In
motor vehicles. Its purpose Is to reduce the number of
children killed or Injured in motor vehicle crashes, pursu-
ant to sections 103 and 119 of the National Traffic and
Motor Vehicle Safety Act

Ellen Kranldas,
(202) 426-1600

Ellen Krankfas,
(202) 426-1600

Ellen Kranldas,
(202) 426-1600

Ellen Kranklas,
(202) 426-1600

Ellen Kranldas,
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Ellen Kranldas, .
(202) 426-1600

Ellen Kranidas,
(202) 426-1600

Ellen Kranidas.
(202) 426-1600

Ellen Kranldas,
(202) 426-1600

Review completed.
RFA not required.

SeptembedrOctober
1981.

Review withdrawn.
Standard revoked
June 1981.
Revocation of
standard
undergoing
reconsideration.

October 1981.

October 1981.

October 1981.

October 1981.

December 1981.

December 1981.

March 1982.
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REVIEW LIST

NHTSA National Highway Traffic Safety Administration
[Key to symbols: *New item. j"Analysis or review being considered under- Regulatory Flexibility Act. *Regulation selected for priority revIew,

Italics: New or changed information since last Agenda]

Regulations selected for review Reasons for selection Contact Target date

t* Lamps, Reflective 'Devices and Specifies requirements for onginal and replacement lamps, EllenKranfdas, 'March 1982.
Associated Equipment (49 CFR reflective ;devices, and associated equipment necessary (202) 426-1600
571.108). for signaling and for-the -safe operation of motor vehicles

during darkness and other conditions of reduced visibility,
pursuant to sections 103 and -119 of the National Traffic,
and Motor Vehicle Safety Act.

t*Fuel System Integrity (49 CFR Specifies requirements for the integrity of motor vehicle fuel Ellen Kranidas, March 1982.
571.301). systems. 'The purpose of the regulation is to reduce (202) 426-1600

deaths and injunes occumng from fires that result from
fuel spillage dunng and after motor vehicle crashes,
pursuant to sections 103 and 119 of the.National Traffic
and Motor Vehicle Safety Act

1*School Bus Passenger Seating- Establishes occupant protection requirements for school Ellen Kranidas, June 1982.
and Crash Protection (49 CFR bus passenger seating and .restraining bamers. Its pur- (202) 426-1600
571.222). pose is to reduce the number~of .deaths-and'the severity,

of injunes that result from the impact of school bus
occupants against structures within -the vehicle during
crashes and sudden driving maneuvers, pursuant to .sec-
tions 103 and 119 of the National Traffic and Motor
Vehicle Safety Act.

t*Hydraulic -Brake -Systems (49 Specifies requirements for hydraulic brakes and associated EllenKranidas, June 1982,
CFR 571.105). parking brake systems. The purpose of the regulation is (202) 426-1600

to insuresafe braking performance under normal and
emergency conditions, pursuant to sections 103 and 119
of the National Traffic and Motor Vehicle Safety Act

"*Head Restraints (49 CFR Specifies requirements for passenger car head restraints to 'Ellen Kranidas, June 1982.
571.202). reduce the frequency and severity of neck injunes.in rear- (202) 426-1600

end and other collisions pursuant to sections 103 and
119 of the National Traffic.and Motor Vehicle Safety-Act.

UMTA Urban Mass Transportation Administration

Regulations selected for review Reasons for.selection Contact Target date

*Public Transportation to Non-Ur-
banized Areas.

t*Charter Bus Regulations ..............

*Public Hearing Requirements for
Section 5()(3) of the UMT Act
of 1964, as-amended.

f9 Buy America Regulations (49
CFR Part 660).

Update and simplify current procedures; respond to 'com-
ments received on the regulations published on Decem-
ber 13, 1978 (43 FR.58308).

Continuing controversy. Information "required by the Regula-"
tory Flexibility Act isfound in ntry.under Non-Significant
Regulations.

Continuing controversy ..................................................................

This regulation implements the requirements of the Surface
Transportation Assistance Act of 1978 that requires-that
preference 'be given to items produced. in the United
States in UMTA funded 'projects. The .egulation has been
subject -to considerable controversy centenng -on the
extent that domestic industry should be protected and the
increased costs resulting from using more expensive do-
mestic products. UMTA believes this regulation can in-
-crease the cost of capital purchases up to 10%. (UMTA
currently has a $2 billion capital grant .program.) Legal
basis for this regulation is found in.49 U.S. '1602 ,note;
P.L 95-599, Section 401.

UMTA: Kay Regan,
(202) 472-7037

FIWA: Sheldon G.
Strckland,
(202) 426-0153

Emesto Fuentes,
(202) 426-1906

Charlotte Adams,
(202) 472-6997

John J. Collins,
(202) 426-1906

October 1981.

Further action to be
determined.

Further action to be
determined,

January 1982.
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REVIEW LIST

UMTA Urban Mass Transportation Administration
[Key to symbols. *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority review.

Italics. New or changed information since last Agenda]

Regulations selected for review Reasons for selection Contact Target date

*Claims Under the Federal UMTA policy to streamline the grant process and reduce Colleen Weule. June 1982.
Claims Collection Act (49 CFR red tape. (202) 426-1936
pL 603).

t'School Bus Operations (49 UMTA is reviewing this regulation as part ofIts overall effort Ernesto Fuentes, June 1982.
CFR pt 605). to examine and evaluate the role of private enterprise in (202) 426-1906

the UMTA program. The requlaton Is needed to provide
guidelines under which recipients of UMTA funds can
conduct school bus operations. This requirement Is to
implement Section 3(@) of the Urban Mass Transportation
Act of 1964. as amended (49 U.S.C. 1601).

*Transportation for Elderly and UMTA is reviewing this regulation In conjunction Vih the Mary Anderson, November 1981.
Handicapped (49 CFR pL 609). Department's review of the DOT regulation on Nondis- (202) 426-4055

cnmination on the Basis of Handicap (49 CFR pL 27).
DOT issued an intenm final rule on this topic on July 20.
1981 (46 FR 37488). The comment period closed on
September 18, 1981.

*Environmental Impact and Relat- UMTA policy to streamline the grant process and reduce Abbe Mamer. October 1981.
ed Procedures (49 CFR pt red tape. This is a joint UMTA/FHWA regulation. (202) 472--7100
622).

*Uniform System of Accounts UMTA policy to reduce red tape, and to Improve the Donald Chapman. June 1982.
and Records and Reporting effectiveness and increase the timeliness of Information (202) 426-9157
System (49 CFR pt. 630). gathenng and dissemination.

FRA Federal Railroad Administration

Regulations selected for review Reasons for selection Contact Target date

Reducing Reporting and Record-
keeping Burdens (49 CFR Parts
228,258,260, and 268.

0 Power Brake Rules (49 CFR
Part 232).

FRA has selected the following regulations to be revieved
to determine whether the substantial reporting and rec-
ordkeeping burdens they Impose on the public, Including
small businesses, can be decreased or eliminated.

Part 228-Hours of Service for Railroad Employees ..............

Part 258--Regulatons Governing Section 505 of the Rail.
road Revitalization and Regulatory Reform Act of 1976,
as amended.

Part 260-Regulations Governing Section 511 of the Rail-
road Revitalization and Regulatory Reform Act of 1976,
as amended.

Part'268--Merger and Consolidation Procedures. ......
The present rules prescribe a series of operational air brake

inspections and tests as well as a series of single car
inspection, testing and repair requirements that are per-
formed in shops and on repair tracks. Except for the
addition of section 232.19 In 1972 to accommodate run-
through trains operated by more than one railroad, the
Power Brake Rules have not been changed since they
were issued in 1958. Because of subsequent changes In
railroad operations and technological advances, a malor
restructunng of these rules to make them consonant with
the present railroad operating environment and to provide
more flexibility in achieving safety and operating efficien-
cy is needed. FRA roughly estimates the current require-
ments could cost the railroad Industry more than $100
million each year.

Part 228-Mr.
Lawrence I.
Wagner,
(202) 426-8836

Parts 258, 260, and
268-Mr. Lawrence
A. Friedman,
(202) 426-7737

Edward F. Conway,
(202) 426-8836

December 1981.

September1981.
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FRA Federal' Railroad Administration
[Key to symbols: *New item. tAnalysis or review being considered under Regulatory Flexibility Act. ORegulation selected for priority rovlow.

Italics: New or changed information since last Agenda]

Regulations selected for review Reasons for selection " Contact Target date

* Regulations on Hours of Serv- The Hours of Service Act prescribes the maximum hours J. Thomas Furphy, Furtheraction to be
ice of Railroad Employees (49 _ that certain railroad employees,.such as train crew mem- (202) 426-8256 determined
CFR Part 228). bers, train dispatchers, tower operators and signal main-

tainers, may remain on duty within any 24-hour penod.
The Act sets out employee working conditions end de-
fines "time on duty" and "designated terminals." 49 CFR
Part 228 contains regulations necessary to implement the
Act.

* Movement of Defective Cars ..... The Safety Appliance Act (49 U.S.C. 13) imposes unduly J. Thomas Furphy, Further action to be
severe statutory restrictions on the movement of individu- (202) 426-8285 determined.
al cars with defective safety appliances (e.g., handholds,
ladders, sill steps, uncoupling levers) and defective
brakes. For example, cars with these defects may only be
moved for purposes of repair to the nearest repair point
on the same railroad that discovered the defect. Many of
these statutory requirements are counterproductive from
the standpoint of safety and increase accident possibili-
ties. They also result in considerable delays for shippers
and expense to the railroad industry. Elimination of these
statutory requirements would enable cars with these de-

-fects to be handled in the same manner as cars with
other defects now covered in 49 CFR Part 215. Amend-
ments to these statutory requirements may necessitate
regulatory- revisions. FRA roughly estimates that these
statutory requirements could cost the railroads more than
$25 million each year.

t.Regulatory Flexibility Act Re- In -accordance with the Regulatory Flexibility Act (RFA) Lawrence I. Wagner,
views, review plan published in the Federal Register on June 30, (202) 426-8836

1981 (46 FR 33693), FRA has not selected any specific
regulations for RFA review at this time. Instead, ERA has
established a plan to develop regulatory definitions of the
critena used in the RFA for the selection of regulations to
be reviewed. A notice was published in the Federal
Register on August 3, 1981 (46 FR 39461) initiating a
safety inquiry to evaluate the effectiveness of the safety
regulatory program as it applies to small railroads.

RSPA Research and Special Programs Administration

Regulations selected for review I Reasons for selection Contact Target date

Shippers-General Requirements
-for Shipments and Packagings-
(49 CFR pt. 173) (includes the
following items):.

Charcoal (49 CFR 173.162)....,

Flammable Solid; Definitions
Critena (49 CFR 173.150).

Toxic Matenals; Definitions,
Critena, and Proposed Reg-
ulations (49 CFR 173.326,
173.343).

Hydrostatic Testing (49 CFR
pt. 195, subpart E).

Welding Requirements (49
CFR pt. 195, subpart D).

Due to inquines requesting, an interpretation of this section
and to eliminate the possibility of noncompliance based
on a- misunderstanding of the requirements, it was
thought there was a need to simplify and clarify present
standards. No further review contemplated at this time.

Inquires; lack of objective regulatory standard. See Defini-
tion of a Flammable Solid (Project 118-71).

Need for quantitative critena .........................................................

Examine need to clarify present standards as indicated by
extent of interpretation. No rulemakng acton found war-
ranted.

Present requirements to be examined in light of changes in
technology. No further review contemplated at this time.

T Allen,
(202) 426-2075

M. Morris,
(202) 426-2075

G. Cushmac,
(202) 426-2311

F Robinson,
(202) 426-2392

B. Gloe,
(202) 426-2082

Action Terminated

May 1981.

December 1981.

Review completed.

Action Terminated
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REVIEW .IST

RSPA Research and Special Programs Administration
[Key to-symbols: *New item. tAnalysis or review being considered under Regulatory Flexibiity Act. *Regulation selected for priority review.

ItalicsNew or changed information since last agenda]

Regulations selected for review Reasons for selection Contact Target date

Petroleum Gas Systems (49
CFR pt. 192).

Master Meter and LPG Distr-
bution Systems (49 CFR
pL 192).

* Highway Routing of Radioac-
tive Materials (HM-164).

* Monitoring of External Corro-
sion Control (49 CFR
192.465(a)).

0 Line Markers for Mains and
Transmission ines (49 CFR
192.707(a) and 195.410).

* Repair -and Removal of De-
fects - (49 CFR 192.245 and
195.232).

* Data Collection and Reporting:
Gas Pipeline Reporting (49
CFR Part 191).

• Regulation of Paint (49 CFR
173.128).

*0 Data Collection and Report-
ing: Liquid Pipeline Nondestruc-
tive. Weld Tests (49 CFR
195.234(g)).

This review has been merged Into the Master Meter and
LPG Distribution Systems review.

Examine need to simplify current standards for small
tems such as master meter systems. No nfemakn g
acon found warranted.

The Department recently issued-to become effective Feb-
rary 1. 1982-aregulation establishing a Federal system
for selecting routes for truck carnage of radioactive mate-
nals. Basically. interstate highways, and belhtays around
urbanized arels, where available, must be used. States,
after consultation with affected local governments, may
designate substitutes for Interstate highway segments, if
the substitutes are safer. State and local laws inconsist-
ent with the Federal system will be preempted. This
aspect of the regulation generated a great deal of contro-
versy.

Gas pipeline operators currently are required annually to
check the performance of cathodic protection systems
-which serve to control metal corrosion and extend the
useful life of pipelines. This Is costly for gas mains under
city streets in close proximity to other underground utili-
ties. It is also controversial because some In the Industry
contend that it is not possible to get valid performance
data under conditions which exist in cities; hence, there Is
no return on the expense of complying with the regula-
tion. The Department is conducting a study to verify this
regulation's testing techniques. Annual compliance costs
for this regulation are approximately $80 mllion.

These regulations require markers to be placed at each
crossing of a navigable waterway by a pipeline. However,
benefits from the regulation may be questionable be-
cause some navigable waterways do not carry commer-
cial traffic. Costs associated with the rule are high (instal-
lation cost of $100 million for all navigable waterways)
because the signs, to be effective, must be large.
ANPRM published June 22, 1981 (46 FR 32287).

These rules, which specify what repairs are permitted on
defective pipe welTds, may be more restrictive than re-
quired for safety. Less stringent repair methods have
been shown to be safe under most conditions. Changing
the rules to allow some repairs of defective vailds, rather
than total removal, could save industry about $20 million
per year.

The pipeline industry questions the usefulness to govern-
ment and industry of the reports of leaks required by
these regulations. While any safety enforcement program
requires recordkeeping In order to operate, it is possible
to be more specific, and therefore less burdensome, In
identifying problems for which reporting and recordkeep-
ing are useful. Annual costs of the current regulation are
more than $6 million. Data Collection and Repor0tng:
Liquid Pipeline Nondestructive Weld Tests (49 FR
195.234(g)) appears as a separate Review List entry.

Regulations applicable to small quantity paint containers
may impose a greater burden on paint shippers than is
necessary to promote safety. In 1980, reporting require-
ments for incidents Involving careers of paint were re-
duced. The next step is to address the more basic
question of'the best regulatory framework for transporta-
tion of this flammable liquid. Savings to the paint Industry
could exceed $1 million annually.

This ule requires that radiographic film of weld tests be
kept three years. Retention may not be needed for acci-
dent investigation or test verification; there are large
administrative costs. Annual costs are about S1 million.

R. Langley,
(202) 426-2082

J. C. Allen,
(202) 472-2726

P. Coly,
(202) 426-2082

R. Simmons,
(202) 426-2392

W. Gloe,
(202) 426-2082

G. Levn,
(202) 472-1024

A. I. Roberts,
(202) 426-0656

F Robinson.
(202) 426-2392

Review completed

September 1981.

March 1932.

October 1981.

September1981.

October 1981.

Rewew completed-
NPRM to be issued

September 1981.
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RSPA Research and Special Programs Administration
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Italics: New or changed information since last agenda]

Regulations selected for review Reasons for selection Contact Target date

f"*Review of packaging manufac-
turing regulations. (49 CFR pt
178).

t*Part 191 .........................................

J*Review of Regulations Pertain-
ing to Transportation of liquids
by Pipeline. (Part 195, Subparts
A-D).

Inquiry wM be made into the adoption of performance
oriented standards consistent with those contained in
United Nations Recommendations for small packagings.
These regulations are needed to provide for the manufac-
ture of packaging suitable for the safe transportation of
hazardous materials. (Authority 49 U.S.C. 1803, 1804 and
1808).

Review of regulations pertaining to transportation of natural
and other gas by pipeline; report of leaks is being initiat-
ed. These reporting regulations are needed to ensure the
safe transportation of gas by pipelines. (Authority 49
U.S.C. 1671 etseq.).

Regulations pertaining to accident reporting, design require-
ments, and construction is being initiated. These report-
ing, design and construction regulations are needed to
ensure the safe transportation of liquid hazardous materi-
als and petroleurf products by pipeline. (Authority 49
U.S.C. 831 through 835.).

Tom Charlton,
426-0656

Mel Judah, 426-2392

Mel Judah, 426-2392

1981.

1981-1985.

1981-1985.
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Appendix A-Instructions for Obtaining
Copies of Regulatory Documents

United States Coast Guard (USCG)
Persons who desire to obtain a copy

of any regulatory document to be issued
by the USCG that is listed in this
Agenda should communicate with the
contact person'listed with the regulation
either by telephone or by letter to the
contact person at the following address:
(Name of contact person) United States
Coast Guard, 2100 Second Street SW.,
Washington, D.C. 20593.
FederalAviation Administration (FA4)

The FAA has a mailing list system for
Notices and Advance Notices of
Proposed Rulemaking (NPRMs and
ANPRMs). Persons interested in
obtaining future copies of all of those
documents to be issued by the FAA or
only of those concerning certain parts of
the Federal Aviation Regulations should
request a copy of Advisory Circular No.
11-2, which describes the application
procedure,'by calling 202-426-8058 or by
writing to: Federal Aviation
Administration, Office of Public Affairs.
Attention: Public Information Center,
APA-430, 800 Independence Avenue,
SW., Washington, D.C. 20591.

Federal Highway Administration
(FHWA)

The FHWA maintaifis a consumer
mailing list for individuals and agencies
wishing to routinely receive Federal-.pd
highway related rulemaking actions.
Perons may selectively choose to
receivejulemaking materials in a
number of separately identified program
categories from the Code of Federal
Regulations, Title 23. Those wishing to
take advantage of the FHWA consumer
mailing list may obtain additional
information by writing to: Consumer
Affairs Representative, Office of Public
Affairs, Room 4206, Federal Highway
Administration, 400 7th Street, SW.,
Washington, D.C. 20590.

Persons who desire to obtain a copy
of any regulatory document to be issued
by the FHWA that is listed in this
Agenda should communicate with.the
contact person listed with the regulation
either by telephone or by letter to the
contact person at the following address:

.(Name of contact person], Federal
Highway Adminstration, 400 7th Street,
SW., Washington, D.C. 20590.
Federal Railroad Administration (FRA)

Persons who desire to obtain a copy
of any regulatory document to be issued
by the FRA that is listed in this Agenda
should communicate with the contact
personlisted with the regulation either
by telephond or by letter to the contact

person at the following address: (Name
of contact person), Federal Railroad
Administration, 400 7th Street, SW.,
Washington, D.C. 20590.

National High way Traffic Safety
Administration (NHTSA)

Persons who desire to obtain a copy
of any other regulatory document to be
issued by the NHTSA that is listed in
this Agenda should communicate with
the contact person listed with the
regulation either by telephone or by
letter to the contact person at the
following address: (Name of contact
*person), National Highway Traffic
Safety Administration, 400 7th Street,
SW., Washington, D.C. 20590, (202) 426-
0679.
Urban Mass Transportation
Administration (UMTA)

Persons who desire to obtain a copy
of any regulatory document to be issued
by UMTA that is listed in this Agenda
should communicate with the contact
person listed with the regulation either
by telephone or by letter to the contact
person at the following address: (Name
of contact person), Urban Mass Transit
Administration, 400 7th Street, SW.,
Washington, D.C. 20590,,(202) 426-1909.

Saint Lawrence Seaway Development
Corporation (SLSDC) ,

Persons who desire to obtain a copy
of any regulatory document to be-issued
by SLSDC that is listed.m this Agenda
should communicate with the contact
person listed with the regulation either
by telephone or by letter to the contact
person at the appropriate address
specified below: For contact persons
with (202), telephone area code: (name
of contact person), Saint Lawrence
Seaway Development Corporation. 800
Independence Avenue, SW.,
Washington, D.C. 20591. For contact
persons with (315) telephone area code:
,(name of contact person), Saint
Lawrence Seaway Development
Corporation, P.O. Box 520, Massena,
New York 13662.
Research and Special Programs
Administration (RSPA)

Persons; wishing to be placed on
mailing lists for regulatory documents to
be issued by RSPA should contact: Mrs.
Sandra Cureton, Information Services
Division, DMT-43, 400 7th Street. SW.,
Washington, D.C. 20590.
Office of the Secretary (OST)

Persons desiring to receive future
copies of the Regulations Agenda should
submit their request to: Assistant
General Counsel for Regulation and
Enforcement, C-50, Office of the General
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Counsel, Department of Transportation,
Washington, D.C. 20590, (202) 426-4723.

Persons who have an interest in
specific regulatory documents to be
issued by the Office of the Secretary
should forward requests for copies of
those documents. to the same address.
These requests should fully identify the
document desired.

Appendix B-General Rulemaking
Contact Persons

The following is a list of persons who
can be contacted within the Department
for general information concerning the
rulemaking process within the various
operating administrations.
USCG-Bruce Novak, Marine Safety

Council, USCG Headquarters
Building,.Room 4402, 2100 Second
Street, S.W., Washington, D.C. 20593.
Telephone: 202/426-1477 -

FAA-Edward Faberman, Office of
Chief Counsel, Regulation and
Enforcement Division, 800
Independence Ave., S.W., Room 915G,
Washington, D.C. 20591. Telephone:
202/426-3644.

FHWA-Thomas P Holian, Office of the
Chief Counsel, 400 7th Street, S.W.,
Room 4223, Washington, D.C. 20590.
Telephone: 202/426-0761.

FRA-Mike Haley, Office 6f Chief
Counsel, 400 7th Street, S.W., Room
8211, Washington, D.C. 20590.
Telephone: 202/426-0767

NHTSA-Roger Tilton, Office of Chief
Counsel, 400 7th Street, S.W., Room
5219, Washington, D.C. 20590.
Telephone: 202/426-9511.

UMTA-Doug Gold, Office of Chief
Counsel, 400 7th Street, S.W., Room
9320, Washington, D.C. 20590.
Telephone: 202/426-1906.

SLSDC-Bob Kraft, Office of Chief
Counsel, 800 Independence Ave.,
S.W., Room 814, Washington, D.C.\
20591. Telephone: 202/426-3574.

RSPA-Doug Crockett, Office of Chief
Counsel, 400 7th Street, S.W., Room
8420, Washington, D.C. 20590.
Telephone: 202/755-4972.

OST-Neil Eisner, Office of Regulation
and Enforcement, 400 7th Street, S.W.,
Room 10421, Washington, D.C. 20590.
Telephone: 202/426-4723.

Appendix C-Public Rulemaking
Dockets

The following is a list of Rule Docket
locations for the various operating
administrations where the public may
review regulatory dockets and hand
deliver comments on advance notices
and notices of proposed rulemaking:
USCG-Marine Safety Council, 2100 2nd

Street, S.W., Room 4402. Washington,

D.C 20593. Working Hours: 7:00-5:00
[Monday-Thursday].

FAA-Rules Docket, Office of Chief
Counsel, Regulation and Enforcement
Division, 800 Independence Ave.,
S.W., Room 915G, Washington, D.C.
20591. Working Hours: 8:30-5:00.

FHWA-Docket Room; 400 7th Street,
S.W., Room 4265, [Federal Motor
Carrier Safety Regulations in Room
3404) Washington, D.C, 20590.
Working Hours: 7:45-4:15. -

FRA-Docket Clerk, 400 7th Street,
S.W., Room 8211, Washington, D.C.
20590. Working Hours: 8:3-5:00,

NHTSA-Docket Room, 400 7th Street,
S.W., Room 5108, Washington, D.C.
20590. Working Hours: 7:45-4:15.

UMTA-Docket Clerk, 400 7th Street,
S.W., Room 9320, Washington, D.C.
20590. Working Hours: 8:3-5:00.

SLSDC-800 Independence Ave., S.W.,
Room 814, Washungton, D.C. 20591.
Working Hours: 8:30-5:00.

RSPA-Docket Branch, 400 7th Street,
S.W., Room 8426, Washington, D.C.
20590. Working'Hours: 8:30-5:00.

OST-Docke't Clerk, 400 7th Street,
S:W., Room 10421, Washington, D.C.
20590. Working Hours: 9:00-5:30.

Appendix D

Innovative Regulatory Teclinques

As explained in the preamble, the
public's views 're solicited with respect
to the Department's regulatory programs
where innovative regulatory techniques
can be applied effectively to reduce the
burden on regulated entities or to reduce
governmental costs. The following are
descriptions of particular techniques
that have shown promise throughout the
federal government.

Enhance Competition

An agency seeks to achieve a valid
regulatory goal through generally
increasing its sensitivity to-market
structure by for example, removing
barriers to and constraints on
competition.

Marketable Rights

In place of detailed government
controls, an agency limits private-sector
rights to engage in a specific activity or
to use scarce resources, but allows
private parties to exchange, trade, or
sell these rights. The agency maintains
overall control while letting the affected
parties arrange the detailed allocation of
rights in the free market.

Economic Incentives

An agency provides economic
incentives that are supplements or
alternatives to government standards
and regulations by structuring fees or

I I
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subsidies to encourage the private
sector to achieve regulatory goals.
Incentives replace rigidly enforced
regulatory standards.

Performance Standards

An agency replaces design standards
which specify strct means of
compliance with more general standards
based on overall performance levels.
Firms or businesses are free to find the
mostefficient way of complying with the
standards. -

Information Disclosure

An agency requires that users or
consumers be provided with information
choices among competing goods and
services and be free to choose on the
basis of that information. The agency
may provide information directly to the
public (e.g., uniform tire quality grading
standards).

Voluntary Standard Setting

An agency supplements or substitutes
direct Federal regulation with voluntary
standards developed and enforced-by
the regulated sectors.

Compliance Reform

An agency replaces or supplements
government compliance monitoring and
enforcement with other mechanisms,
such as third-party monitoring,
supervised self-certification, and
economically-based penalties (e.g., third
party inspection of emergency
equipment aboard ships).

Tiering

An agency takes into account the size
and nature of regulated organizations
when it develops or revises its
regulations (e.g., certain FAA, RSPA,
and NHTSA exemptions).
[FR Dor. 81-282W Filed 9-30-8i; &45 am]

BILING CODE 4910-62-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 431 and 440

Medicaid Program; Freedom of Choice:
Waivers of and Exceptions to State
Plan Requirements

AGENCY: Health Care Financing
Administration (HCFA), HHIS.
ACTION: Interim final rule with comment
period.

SUMMARY: This regulation implements
section 2175 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-
35). It revises m several ways the
current requirements regarding a
Medicaid beneficiary's right to choose
among participating providers of
covered items or services:

(1) A State will not be found out of
compliance with otherwise applicable
requirements if it enters into certain
arrangements to purchase laboratory
services or medical devices through
competitive bids, or if, under certain
circumstances, it restricts for a
reasonable period of time a specific
beneficiary's choice of providers or the
participation of a specific provider.

(2) States may also request the
Secretary to waive statutory
requirements, as necessary, in order to:

(a) implement a primary care case
management system,

(b) allow a locality to act as a central
broker m aiding beneficiaries to select -
among competing health care plans,

(c) share with beneficiaries, through
provision of additional services, savings
resulting from beneficiary use of more
cost effective medical care, and

(d) restrict beneficiaries to receive
services (other than m emergency
circumstances) only from efficient and
cost-effective providers or practitioners.

The purpose of these regulations is to
provide States with increased flexibility
in administering their Medicaid
programs, in order that they may
increase the efficiency and effectiveness
of the delivery of health care services,
and reduce their costs.
DATES: These regulations are effective
October 1, 1981, except for reporting
requirements that have not yet been
approved by OMB. See Supplementary
Information. We are publishing final
regulations, rather than a notice of
proposed rulemaking, for reasons given
below in the section entitled "Waiver of
Proposed Rulemaking". However, we
willconsider any comments mailed on
or before December 30,1981 andwill
revise these regulations if necessary.

ADDRESS: Address comments in writing
to: Administrator, Department of Health
and Human Services, Health Care
Financing Administration, P.O. Box
17076, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G, Hubert HL
Humphrey Building, 200 Independence
Ave., SW., Washington, D.C., or to
Room 789, East High Rise Building, 6625
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPP--
181-FC. Agencies and organizations are
requested to submit comments in
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks after publication, in Room 309-G
of the Department's office at 200
Independence Ave., SW., Washington,
D.C. 20201 on Monday through Friday of
each week from 8:30 a.m. to 5:00 p.m.
(202-245-7890).

Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually. However, if as a result of
comments, we believe that changes are
needed m these regulations, we will
publish the changes in the Federal
.Register and respond to the comments In
the preamble of that document.
FOR FURTHER INFORMATION CONTACT.
Stanley Katz, (301) 594-9595.
SUPPLEMENTARY INFORMATION:

L General
In order to permit States the flexibility

necessary to achieve greater efficiency
and cost-effectiveness m the delivery of
health care services to the Medicaid
beneficiary population, Congress
included several provisions in the
Omnibus Budget Reconciliation Act of
1981 (Pub. L 97-35; August 13, 1981).
Among these provisions is section 2175,
which, in part, establishes a new section
1915 of title XIX, and which is
implemented by these regulations.

In developing these regulations, we
have tried to afford States the greatest
possible flexibility and opportunity for
innovation in administering their
Medicaid programs, consistent with the
statutory requirements. We have
therefore decided to nuimmize Federal
prescription of definitions and
procedures in implementation of these
provisions. We do not intend to use the
Secretary's waiver authority to impose
new restrictions on the States, or to
compel them to meet unnecessary and
burdensome regulatory requirements m
order to receive or qualify for waivers.
Instead, we will permit each State to
determine its own program content and
administration, consistent with the law.

We will impose no requirements or
criteria for waiver approval or
compliance determinations beyond
those specified in the statute.

II. Exceptions to Freedom of Choice
Requirements (Section 1915(a))

Our current regulations implementing
the freedom of choice requirements of
section 1902(a)(23) of the Social Security
Act are at 42 CFR 431.51. Under
amendments to the statute made In 1972
and 1977, we have already allowed
exceptions to these requirements (as
well as requirements on Statewideness
and comparability of services) when a
State Medicaid agency contracts with an
orgamzation, such as a health
maintenance organization (HMO), to
provide services to beneficiaries on a
prepayment basis (Pub. L. 92-603), or
because the State Medicaid plan
provides for payment for rural health
clinic (RHC) services only if those
services are provided by an RHC (Pub.
L 95-210). These new amendments
provide for exceptions in additional
cases.

When the statutory exceptions for
prepayment organizations and RHCs
were incorporated as part of Section
1902(a)(23), we treated them as State
plan requirements, and they were
administered and enforced as such.
However, the new section 1915(a) is not
framed as a State plan requirement. The
statutory language of section 1915(a)
merely states that these provisions are
practices for which States will not be
found out of compliance with specified
statutory State plan requirements, even
though the practices may deviate from
those requirements. Moreover, unlike
section 1915(b), which is explicitly a
waiver provision, section 1915(a),
does not call for formal waivers of plan
requirements by the Secretary before
these practices can be Implemented.

However, it is necessary for us to be
accurately Informed of how States are
administenng their Medicaid programs,
and to determine if their operations are
actually in compliance with the statute.
Moreover, paragraph 1915(a)(1)(B)
requires a positive Secretarial finding in
order for a State to adopt a competitive
biding process. We believe these
purposes can be achieved best by
having a State notify us early in Its
implementing process of program
changes under section 1915(a). This
early report would not be a request for
approval, since the State would not be
precluded from beginning

'implementation pending review of Its
report. However, we believe that such a
'mechanism will permit us to pass along
to the States, through our review of their
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reports, the benefit of the experience of
the other States and to provide them as
much technical assistance as possible.

Therefore, we have decided to require
States to report to HCFA regarding
program changes under section 1915(a)
no later than the end of the calendar
quarter in which a State first
implements these changes. (In the case
of a'State entering into competitive or
other arrangements concerning
laboratory services or medical devices,
the report would have to be submitted,
and a positive finding made, before the
arrangements could be implemented.)
We have authority to require such a
report under section 1902(a)(6) of the
Act, which provides that the State
agency will make reports, in the form
and including the information, as
required by the Secretary.

We believe that these reports will
provide the information required for
Federalprogram management and
create an optimal atmosphere for the
exercise of State flexibility with
accountability.

A. Prepayment Organizations and Rural
Health Clinics

Section 1915(a)(1)(A) merely repeats
requirements that Pub. L 97-35
transferred from section 1902(a)(23) of
title XIX to tis new section.
Implementation of an exception under
section 1915(a)(1)(A) by furnishing
services through an IMO, prepaid
health plan, or RHC, will not require a
report under the new regulations.
B. Competitive Arrangements

Section 1915(a)(1)(B) provides that a
State will not be found out of
compliance with-the freedom of choice
requirements of the Social Security Act
solely because the State, or any political
subdivision of the State, has entered
into arrangements to purchase, through
a competitive bidding process or
otherwise, certain laboratory services
(including X-ray) and medical devices.
The laboratory services covered by this
provision are specified in section
1905(a)(3) of the Act and defined at 42
CER 440.30. Medical devices means
items such as durable medical
equipment, home health appliances,
eyeglasses,-hearing aids, or prosthetics
that are covered under the State's
Medicaid program.
C. Lbck-m of Beneficiaries Who
Overutiize Services

Section 1915(a)(2)(A) provides for
exceptions to the freedom of choice
requirements to allow a State to "lock-
n" chronic overutilizers of services to a
single physician or limited group of
providers for a reasonable period of

time. Congress has required that these
beneficiaries be given notice and an
opportunity for a hearing, and that in no
event should emergency services from
any participating provider be denied the
beneficiary. Under the new regulations
at 42 CFR 431.51 and 431.54, when a
State implements these restrictions, it
must submit a report to us. The general
requirements of this report are set forth
at § 431.51(d).

As stated at § 431.51(d), this report is
to address the various key terms of the
statute. The format of the report and the
specific interpretation of these terms are
up to the State.

D. Lock-out of Providers Who Abuse the
Medicaid Programs

Section 1915(a)(2)(B) allows
exceptions to the freedom of choice
requirements for States to restrict, for a
reasonable period of time, the
participation of providers in their
Medicaid programs. This restriction
could be imposed, if, after notice and
opportunity for hearing, the State
determines that the provider, in a
significant number or proportion of
cases, provided serviceslo beneficiaries
when such services were not medically
necessary or of a quality not meeting
professionally recogmzed standards of
health care. Congress added this
provision because it was concerned that
some providers may furnish
innecessary services in order to
maximize reimbursement under title
XIX, or may provide poor quality care,
and wanted to enable States to penalize
those providers (LMR Rep. No. 97-158, 1,
310).
E. Conditions Applicable When
Freedom of Choice Is Restricted

As indicated in its Committee reports,
Congress believed that access to quality
health care for beneficiaries Is essential
(H.LR. Rep. No. 97-158, If, 310; HL. Rep.
No. 97-208,964). We are requiring that
the State, in its exception report, provide
an explanation of how these statutory
requirements will be met (sea
§ 431.54(e)).

M. Waiver of Other Medicaid
Requirements (Section 1915(b))

States are required to design and
manage their Medicaid programs in
accordance with various statutory
requirements that define the scope and
nature of health care services for which
Federal matching funds are available.
While these requirements generally
serve to assure that beneficiaries have
adequate access to quality care, they
sometimes restrict a State's ability to
manage its Medicaid program In the
most efficient and effective manner.

A. Requests for Waivers
States may now request the Secretary

to waive these statutory and regulatory
requirements. In making such a request,
a State must submit a written
description of the waiver proposal. This
must include at leaste

A clear and specific description of the
purpose of the waiver, in terms of
statutorily permtted goals;

Identification of the specific statutory
requirements that must be waived to
allow the proposed program changes;

An explanation of the expected cost-
effectiveness and efficiency of the
program changes. such as the extent to
which total Medicaid outlays for the
State will be less with the waiver,
without sacrificing beneficiary access to
quality care;

An assessment of how the waiver will
affect beneficiary access to services of-
adequate quality;, and

A showing that the impact of the
waiver on beneficmaries will not be
inconsistent with Federal Medicaid
program objectives.

We expect, in most instances, to be
able to respond to a State's waiver
request on the basis of its own
assessments, and supporting analyses,
that the proposal satisfies the statutory
requirements and the procedural
requirements of the new regulations at
42 CFR 431.55. When necessary, we will
request further information from a State
in order to determine whether the
request complies with the statute.

B. Restriction of Beneficiaies to
Selected Cost-Effective Providers

Section 1915(b)(4) provides for
waivers allowing States to restrict
beneficares' freedom of choice to
certain providers who:

Undertake to provide the covered care
or medical services needed; and

Comply with State plan standards for
reimbursement, quality, and utilization.

States may qualify for these waivers
only ifi

Their applicable State standards are
consistent with access, quality, and
efficient and economic provision of
covered care and services; and

The restrictions they impose do not
discriminate among classes of providers
on grounds unrelated to their
demonstrated effectiveness and
efficiency in providing those services.

C. Conditions Applicable to all Section
1915(b) Waivers

Section 1915(d) (added as section
1915(c) by section 2175 and redesignated,
by section 2176) provides that waivers
approved under section 191511) may
extend for no more than two years,
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unless the State requests continuation of
the waiver.Unless the Secretary denies)
a State's request for continuation of a
waiver within 90 days of its submission.
to the Secretary, the requested
-continuation shall be deemed granted.
(A similar 90 day provision applies to.
the initial request for a waiver, as
explained below.)

Section 1915(e), (added as section
1915(d) by section 2175, and
redesignated by section 2176),requires
the Secretary to monitor the
implementation of waivers granted
under section 1915 to assure that the
requirements for those waivers are
being met. After notice and opportunity,
for a hearing, the Secretary must
terminate waiver if he or she-finds
noncompliance has occurred. This
section also requires the Secretary to
report to Congress, no later than
September 30,1984, on waivers granted'
under section 1915.

Section 1915(f), added by section 2177
of the Omnibus Reconciliation Act,
provides that a request subm itted to- the-
Secretary by a State for a proposed
State-plan or plan dinendment under
title XIX, or a waiver of a title XIX
requirement, shall be deemed granted
unless the Secretary, within 90 days
after the date of its submission to the
Secretary, either denies the request, in,
writing or informs the State agency in
writing of any additional information
that is needed to make a final
determination on the request. Afterthe
date the Secretair receives-the
additionalinformation, the request shall
be deemed granted unless the Secretary,.
withili 90 days,-denfes the request.

Sections 1915 (a), (b), (d), and! (e)were
effective-with enactment, on August 13,
1981. Section 1915(fliwill be effective go
days after enactment, on November 1I,
1981. However, we must'note that the
primary effect of this delay in effective
date is to enable the Department to
make provisions for those plans and-
plan amendments pending HCFA review
before enactment. Waivers requested
under section 1915(b) between August
13, 1981 and November 11, 1981 will'be-
deemed granted 9odays from thedate. of
submission, unless they are denied in
writing or furtherinformation is
requested.

Some sections of these regulations are-
affected by statutory provfsions7 thatare.
implemented by otherregulations
documents also being published at this.
time. It would-be' confusing-to present
the sanle section with differentwording
in different documents (by makihg,.i:
each document, only. the particular_
changes, called forby-the statutory
provisions-implemented bythat
document), In order to avaidithis-

problem, the sectibns-affected by more
than one provision are presented m each
documentwith.all the changes required,
by each of the provisions of law that
affect them., However, each of the
changes is. explained-only once m the
preamble of the regulations-document
that implements the-provisionwhich
required that particular change.

Waiver of'Proposed Rulemaking and of
30-Day Delayim.Effect

The provisions- of sectiorr2175 of Pub.
L. 97-35 that are beingimplemented by
these regulations were effective on:
enactment. Although Congress
recognized. that the Secretary could
begin to grant waivers before these
regulations are issued, it urged that we'
issue them as quickly as possible, so
that States will-receive guidance
concerning the standards the Secretary
will apply in approvihg and
disapproving waiver requests. In order
to have regulations in.place, as close as.
possible tor the effective date of the law,
we must publish-these regulations in
final form.

These-regulations will'allow- the
States substantial-flexibility to achieve
cost savingsi admimstering their
Medicare programs. Therefore, we
believe thatpublhcation of-a notice of
proposed rulemaking is unnecessary and
contrary to-ithe publiamterest We also
believe that it is unportantto. the States
'to have these-rules effectiveas sooitas
possible, sc as-to expedite the:approval
of waiversunder themandthat no
compelling purpose:wouldzbe served by.
delaying the.effective date beyond the
date of publication. We therefore find
good cause to waive both notice of
proposed rulemaking and our normal.30-
day delay in effective date. We will,

.however, consider any comments on this
rule that-are mailed bytie date
specified'above in the "Dates" section
and make any further-changex that may
be necessary;
Executive Order 12291T

Under the terms of the Executive
Order 12291, a "major" rule is one whc
is "likely to result" in an annual effect
on the economy of $100'million or more;.
a major increase m costs or prices for
consumers, individualindustries,
government agencies, or-geographic,
regions; or significant adverse-effects on
competition,. employment or
productivity. If a-rule-is "major", a-.
"regulatory impact analysis!' must be
prepared'

The. Department is.uncertanr asto.
whether or not-this-rule is "likely'"to
have an economic impact of*$oor million
or more., (the other threshold: criteriawilr
not be met). Nothing in. this rule.required

cost-saving actions, and the States, are
free to use any of a number of other
methods to achieve required Medicaid
savings, such as reductions.in, covered
services or eligibility, We note that
many actions States might take under
Section 1915 do not depend on this
regulation, and are not therefore a

'result" of this regulation, but of the
statute itself. The potential for
substantial cost savings is contingent
upon State actions.In either case, there
is no present basis for an impact
analysis to be other than an exercise in
speculation as to actions which the
States may decide later to take.

Under these circumstances, we have
decided not to classify this: rule as,"major" at this time. However,,we
specifically invite-public comment on
this question. If we-cfeclde to reclassify
the rule as major, a-regulatory impact
analysis will.be prepared to-accompany
the final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act
reqmres preparation of a "regulatory
flexibility analysis" in cases in which a
rule will have a "significant impact on a
substantialnumber of-small entitles."
"Small entities"include most hospitals,
laboratories, doctors, and' other medical
care providers. Some of the actions that
States might take-under Section 1915
would impact small entities. However,
for reasons given above, it is unlikely
that a substantial number would'be
impacted significantly by this regulation,
and we so certify. This statement may
be reconsidered based on public
comment and actual State actions, as
described above.

Paperwork Reduction Act of 1980

Sections-431.51, and431.55 of this:
regulation contain reporting
requirements subject to the Paperwork
ReductionAct (Pub L.. 98-511) which
have not been.approved by the Office of
Managementand Budget (OMB). The
rep6rtingis not required untilOMB
approval has;been obtained. HCFA will
publish a notice-in the Federal Register
when approval has-been obtained,
indicating the effective date orthe
reporting.

PART 431-STATE ORGANIZATION,
AND GENERAL ADMINISTRATION'

42 CFR Part 431is amended-as
follows-

l.InPart431, the table-of contents of
Subpart B is amended by adding new
§§ 431.54 and'431,5tbread as follows:
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Subpart B-Administrative Requirements:
General ProgramServices

Sec.
431.54 Exceptions to certain State plan

requirements.
431.55 Waiver of other Medicaid

requirements.

2. The authority citation for Part 431 -
reads as follows:

Authority:Sec. 1102 of the Social Security
Act, (42 U.S.C. 1302).

3. Section 431.50 is amended by
revising paragraphs (a] and (c) to read
as follows.

§431.50 Statewide operation.
(a) Basis and purpose..This section

implements section 1902(a)(1) of the Act,
which requires a State plan to be n
effect throughout the State, and section
1915, whichpermits certain exceptions.

(c) Exceptions. The requirements of
paragraph (b) of this section do not
apply with respect to:

(1) Services offered by comprehensive
health services organizations (see
§ 440.250(g) of this subchapter);

(2) Services offered by rural health
clinics (see § 440.20(b) of this
subchapter);

(3) Arrangements to purchase medical
services orlaboratory and-X-ray
services (as defined in § 440.30 of this
subchapter) through a competitive
bidding process or otherwise, under-
§ 431.54(d);

(4) Lock-rn or lock-out restrictions
under § 431.54Ce) and (f); or

(5) Services-offered under a waiver
with respect to home and community
based services (§ 440.180 of this
subchapter).

4. Section431.51 is revised to read as
follows:

§ 431.51 Free choice of providers.
{a) Basis andpurpose. This section"

implenents section 1902(a)(23) of the
Act, which provides that recipients may
obtain services from an ,.qualified
Medicaid provider, 'and section 1915 of
the Act. which provides that a State
shall not le found out of compliance
with section 1902(a)(23)-solely by reason
of certainspecified allowable
restictions ofthis free choice (see
paragraph (c) of ihis section and
§ 431.54) and which authdrizes the -
Secretary to waive therequirements of
section 1902(a)(23), and other provisions
of the Act, in certain circumstances (see
§ 431.55).

[b] Stateplan requirement. Except as
provided rn paragraph (c) of this section,
a State plan (except m Puerto Rico, the

Virgin Islands, and.Guam) must provide
that any recipient may obtain Medicaid
services from any institution, agency,
pharmacy, person, or organization that
is qualified to perforpn the services,
including an organization that provides
these services or arranges for their
availability on a prepayment basis.

(c) Limitations on applicabiliy.
-Paragraph (b) of this section does not
prohibit the agency from-

(1) Establishing the fees it will pay
providers for Medicaid services;,

(2) Setting reasonable standards
relating to the qualifications of
providers; or

(3) Restricting the free choice of
providers in accordance with one or
more of the exceptions provided for
under § 431.54, or under a wiver as
provided for under § 431.55.

(d) Reporting requirement. If a State
implements a project under one of the
exceptions allowed under § 431.54 (d),
(e) or (f), itimust providea report to
HCFA that describes how the project
meets the statutory requirements for an
exception under section 1915(a) of the
Act. The report mustbe submitted by
the end of the quarter in winch the State
implements the project, except that the
repprt must be submitted prior to
instituting the project in the case of an
exception under § 431.54(d), forwhich
the Secretarrmust make certain
findings before the project maybe
initiated..

5. Anew § 431.54 is added to read as
follows:

§ 431.54 Exceptions to certaki State plan
requirements.

(a) Basis andpurpose. This section
implements section 1915(a) of the Act,
which provides that a State shall not be
deemed to be out of compliance with the
requirements of sections 1902(a) (1], (10),
or (23) of the Act solely by reason of
certain specified allowable exceptions,
as set forth in this section.

(b) Services on a prepayment basis. If
the Medicaid agency contracts on ir
prepayment basis with an organization
thatprovdes services additional to
those offered under the State plan, the
agency may restrict the provision of the
additional services to recipients who
live in the area served by the
organization and wish to obtain services
frm it.

(c) Rural health clZnciservice The
State Medicaid agency may require in
its State plan that payment will be made,
for rural health clinic services only If
those services are provided by a rdral
health clinic.

(b) Competitve bidding or other
arrangements. The Medicaid agency
may enter into arrangements to

purchase medical devices or laboratory
and X-ray tests (as defined n § 440.30)
through a competitive bidding process or
otherwise, if the State assures in the
report required § 431.51[d,.and the
Secretary finds that adequate services
or devices are available to recipients
under the arrangements. In addition, the
State must assure and the Secretary
must find that:

(1) Laboratory services purchased
under such arrangements are provided
through laboratories that meet the
requirements of Part 405, Subpart J or
Part 405, Subpart M of this chapter.

(2) Any laboratory for which a State
purchases services under this section
has no more than 75 percent of its
charges based on services to
beneficiaries orrecipients of Medicaid
or Medicare.

(e) Lock-m of recfpients who over-
ubTize Medcaid services. If a Medicaid
agency finds that a recipient has utilized
Medicaid services or items at a
frequency or amount that is not
medically necessary, as determined in
accordance with utilization guidelines
established by the State, the agency
may restrict that recipient for a
reasonable period of time to obtain
Medicaid services or items only from
designated providers, provided that:

(1) The agency gives the recipient
notice and opportunity for a hearing in
accordance with procedures established
by the agency) before such restrictions
are imposed.

(2) The agency assures that the
recipient has reasonable access (taking
into account geographic location and
reasonable travel time) to Medicaid
services of adequate quality.

(f) Lock-out ofproviders. If a
Medicaid agency finds that a provider of
items or services under the State plan
has abused the Medicaid program, the
agency may restrict the provider.
Through suspension or otherwise, from
participating in the Medicaid program
for a reasonable period of time,
provided that:

(1) Before imposing any restriction,
the agency gives the provider notice and
opportunity for a hearing, in accordance
with procedures established by the
agency.

(2] The agency shows, before so
restricting a provider, that in a
significantnumber or proportion ot
cases, the providerhas:

(i) Provided Medicaid items or
services at a frequency or amount not
medically necessary, as determined in
accordance with utilization guidelines
established by the agency; or

(ii) Provided Medicaid items or
services of a quality that does not meet

485527
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professionally recognized standards of
health care.

(3) The agency assures that recipients
do not lose reasonable access to ,
services of adequate quality as a' result
of such restrictions.
' (4) The agency gives general notice to

the public of the restriction, its basis,
and its duration.

6. A new § 431.55 is added to read as
follows: .

§ 431.55 Waiver of other Medicaid
requirements.

(a) Basis and purpose. This section
implements section,1915(b) of The Act,
which authorizes the Secretary to waive
the requirements of sections 1902 and
1903(m) of tie-Act to the extent he or
she finds proposed improvements m the
provision of services under Medicaid to
be cost-effective, efficient, and
consistent with the objectives of the
Medicaid program. This section also
implements sections 1915 (d), (e), and (f)
of the Act, which govern how such
waivers are to be approved, continued.-
monitored, and terminated.

(b) General requirements. (1) In
applying for a waiver to implement an -
approvable project under paragraphs (c),
(d), (e), or (f) of this section, a Medicaid
agency must document:

(i) The cost-effectiveness of the
project;

(ii) The effect on recipients regarding
access to care and quality of services;
and

(iii) The projected mijact of the
program. I -

(2) No waiver under this section may
be granted for a period longer than 2
years, unless the agency requests a
continuation of the waiver.

(3) HCFA will monitor the
implementation of waivers granted
under this section to assure that
requirements for such waivers are being
met.

(i) Where monitoring demonstrates
evidence that the agency is not m
compliance with the requirements for a
waiver under this section, the agency
shall be given notice and opportunit for
a hearing.

(ii) If, after a hearing, HCFA finds an
agency to be out of compliance with the
requirements of a waiver, that waiver
shall be terminated, and the agency
shall be given a specified.date bywhich
it must demonstrate that it meets the
applicable requirements of sections 1902
and 1903(m) of the Act.

I (c) Case-management system.
Waivers of appropriate requirements of
sections 1902 and 1903(m) of the Act
may be authorized for a State to
implement a case-management system
or specialty physician services
arrangements which restricts the
provider from or through whom a
recipient can obtain primary care
services (other than in emergency
circumstances); provided that-

(1] Such restrictions do not
substantially impair access to such
services of adequate quality where,
medically necessary.

(2) Under a case-management system,
the agency assures that a specific
person or agency will be responsible for
locating, coordinating, and monitoring
Medicaid services in behalf of a
recipient-

(d) Locality as central broker.
Waivers of appropriate requirements of
sections 1902'and 1903(m) of the Act'
may be authorized for a State to allow a
locality to act as a central broker in
assisting individuals (eligible for
medical assistance under this title) in
selecting among competing health care
plans.

(e) Sharing of cost savings. Waiviers of
appropriate requirements of sections
1902 and 1903(m) of the Act may be
authorized for a State to share (through
proiision of additional services) with
recipients of medical assistance under
the State plan cost savings resulting
from use by the recipient of more cost-
effective medical care.
(f) Restriction offreedom of choice.

Waivers of appropriate requirements of
sections 1902 and 1903(m) of the Act
may be authorized for States to restrict
recipients to obtaining services from a
provider or providers that have
demonstrated effectiveness and
efficiency in providing those services;
Provided, That-

(1) An agency may qualify for such a
waiver only ff-

(i) Its applicable-State standards are
consistent w.4ith access, quality,
efficiency, and economic provision of
covered-care and services; and

(ii) The restrictions it imposes do not
discriminate among classes of providers
on grounds unrelated to their
demonstrated effectiveness and
efficiency in providing those services.

(2) The agency restricts recipients to
obtain services only from qualified
providers or practitioners that:

(I) Undertake to provide the covered
care or medical services needed; and

(ii) Comply with State plan standards
for reimbursement, quality, and
utilization.

(3) The agency must assure that such
restriction does not hamper or deter
access to emergency services for
affected recipients.
PART 440-SERVICES: GENERAL
PROVISIONS

42 CFR Part 440 is amended as
follows:

1. The authority citation for Part 440
reads as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1 02),

2. Section 440.200 is revised to read as
follows:

§ 440.200 Basis, purpose, and scope.
(a) This subpart implements-
(1) Section 1902(a)(10), regarding

comparability df services for groups of
recipients, and the amount, duration,
and scope of services described in
1905(a) of the Act that the State plan
must provide for recipients;

(2) Section 1902(a)(22)(D), which
provides for standards and methods to
assure quality of services;

(3) Section 1907 on observance of
religious beliefs; and

(4) SeQtion 1915 on exceptions to
section 1902(a)(10) and waivers of other
requirements of section 1902 of the Act,

(b) The requirements and limits of this
subpart apply for all services defined In
Subpart A of this part.

Section 440.250 is amended by adding
new paragraphs (h), (i), 0), and (k) to
read as follo~vs:

§ 440.250 Limits on comparability of
services.

(h) Ambulatory service for the
medically needy (§'440.220(b)) may be
limited to-

({l Individuals under age 18; and
(2) Individuals entltled to institutional

services.
(i) Services provided under exceptions

to requirements allowed under § 431.54
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-may be limited as provided under those
exceptions.
' j) If HCFA has approved a waiver of
Medicaid requirements under § 431.55,
services may be limited as provided by
the waiver.

(k) If the agency has been granted a
waiver of the requirements of § 440.240
(Comparability of services) m order to
provide home-or community-based
services under § 440.180, the services
-provided under the waiver need not be
comparable for all individuals within'a
group.
(Catalog of Federal Domestic Assistance
Program No. 13.761, Medical Assistance
Program)

Dated: September 16, 198L
Carolyne K Davis, -
Administrator, Health Care Knancin
Admuustration.

Approved. September 24,1981.
- Richard S. Schwelker,

Secretary.
[FR Doc. 81-280- Filed -3-8 .45 am]
BILUNG CODE 4110-35*-M

48529





Thursday
October 1, 1981

=

m=

i = -.

= - -

Part V

Department of
Health and Human
Services
Health Care Financing Administratio-

Medicaid Program; Home and
Community-Based Services



48532 Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 431,435, 440, 441

Medicaid Program; Home and
Community-Based Services
AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Interim final rule with comment
period.

SUMMARY: This rule amends current
Medicaid regulations to permit States to
offer, under a Secretarial waiver, a wide
array of home and community-based
services that an individual may need in
order to avoid institutionalization.
Before enactment on August 13, 1981, of
the Omnibus Budget Reconciliation Act
of 1981, little coverage under Medicaid
was available for nonistitutional long-
term care services. Conversely,
institutional long-term care services
represent a significant part of the
budgets of State Medicaid programs.

These regulations, which implement
section 2176 of Pub. L. 97-35, allow
Federalpayment for these
nomnstitutional services, subject to
HCFA's approval of the States' requests
for waivers and to certain assurances
made by the States. Once granted,
waivers are m effect for 3 years and are
renewable. On an annual basis, the
States must report to1HCFA on the
Impact and effectivenessof the program.
EFFECTIVEATES:.Octoberl, 1981. These
regulations are beingnblishedinTmal,
for'reasons described in the
Supplementary Information, below.
However, we will consider any written
comments mailed'by-December-30, ,1981
and will revise thexegulationsM
necessary.

Sections.441.300-441.305!of these
regulations contamneporting
requirements subject tothe Paperwork
Reduction Act (Pub. L. 95-511) that have,
not been approved by the Office of
Management and Budget. The reporting
'is not required until the Office of
Management and Budget approval has
been obtained. HCFA will publish a
notice in the Federal Register when
approval has been obtained. indicating
the effective date of the reporting.
ADDRESS: Address comments in writing
to: Administrator, Department of Health
and Human Services, Health Care
Financing Administration, P.O. Box
17076, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G Hubert H.
Humphrey Building, 200 Independence
Ave., S.W., Washington, D.C., or to
Room 789, East High Rise Building, 6325

Secuity:Boulevard, Baltimore,
Maryland.

In commenting, please refer toBPP-
182-FC. Agencies and organizations are
requested to submit comments in
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks after publication, in Room'309-G
of the Department's office at 200
Independence Ave., S.W., Washington,
D.C. 20201 on Monday through Fnday:of
each week from 8:30 a.m. to 5:O0pm.
(202-245-7890).

'Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually. However, If as a result-of
comments, we believe that changes are
needed in these regulations,-we-will

-publish the changes in the Federal
Register and respond to the commentsin
the preamble of that document.
FOR FURTHER INFORMATION, CONTACT"
Robert Wren, (301) 594-9820.
SUPPLEMENTARY INFORMATION:

Background
Until Pub. L. 97-35, the Omnibus

-Budget-Reconciliation Act, was signed
on Auguit.13,1981, the Medicaid
program providedlittle coveragefor
long-term care services in a
noninstitutional setting, but offered full
or partial coverage for such care in an
institution. Even though only-
approximate'ly'6,percent of the elderly
reside im an institution, more than-40
percent of-Medicaid expenditures'was
forlong-terminstitutional care-in the
mostrecent yearlfor which data are
available.

'The House'Report accompanyingthe
House Omnibus Reconciliation Bill N[H.
:Rept-.97-158, p..316) notes that ithas
been-estimated that a quarter of fie
currentnursing'home population "do mot
need full-time, residential care. Many
elderly, disabled~and chromucallylll
persons'live-in institutions not for
medical reasons, but because of-ffie
paucity of health and social services
available to them in their homes-or
communities, and the individual's
inability to pay for those services or to
have them covered by Medicaid-when
they do exist.

Assessment procedures required
under Medicaid to determine the need
for instituti6nal care for the elderly and
disabled have not been adequate in
preventing avoidable admissions. Most
of the reviews occur after admission to
the long-term care facility, when-it is
most difficult to discharge the resident
back to the community. In addition, 1he
reviews focus on medical conditions,
primarily, and not on social and:other

factors that are often more critical In
determining the most suitable
placement.

'Statutory Amendments

Section 2176 of Pub. L. 97-35 added'
-new provisions to the Social Security
Act to deal with the circumstances
'described above, by inserting a now
subsection 1915(c). (Section 1915 Itself
was added by section 2175 of Pub. L. 07-
35.) The subsection authorizes the
Secretary of HHS to waive Medicaid
statutory limitations in order to enable a
State to cover a broad array of home
"and community-based services. Al such
services must be furnished under an
individual written plan of care, and may
only be furnished to persons who would
otherwise require the level of care
provided in a skilled nursing facility
(SNF) or intermediate care facility (ICF)
for-which the cost could be reimbursed
under the Stat6 plan. The law provides
that the Secretary will not approve the
State's request for a waiver unless the
State provides satisfactory assurances
to The Secretary that:

-1. Necessary safeguards (including
adequate standards for provider
participation) have been taken to
protect the health and welfare of
beneficiaries provided services under
the waiver and to assure financial
accountability for funds spent for the
services;

2. The State will provide for an
evaluation of the need for the inpatient
services Tor individuals who are entitled
to-and who may require the level of care
provided-in an SNF or ICF under the
State plan;

3. Any individuals who are
determined to be likely to require the
level of care provided in a SNF or ICF
are informed of the feasible alternatives
available under the waiver, and are
given the choice of the inpatient services
orlhe alternative noninstitutional
services;

4. The average per capita expenditure
estimated by the State in any fiscal year
for-medical assistance provided to these
individuals does not exceed the average
per capita expenditure that the State
reasonably estimates would have been
made in that fiscal year for expenditures
under the State plan for these
individuals if the waiver had not been
granted; and

5. The State will provide to the
Secretary annually, consistent with a
data collection plan designed by the
Secretary, information on the impact of
the waiver on the type and amount of
medical assistance provided under the
State plan and on the health and welfare
ofitseneficianes.
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Additionally, the law specifically
provides that a waiver granted under
section 1915(c) may include a waiver of
the requirements of section 1902(a)(1)
and (10) of the Social Security Act.
Under section 1902(a)(1) of the Act, a
State plan for medical assistance must
be in effect throughout the State. Section
1902(a)(10) as amended by Pub. L. 97-35
of the Act, sets forth certain Medicaid
eligibility and service coverage
requirements. It requires the plan to
provide that services available to the
catejorically needy beneficiary are not
less in amount, duration and scope than
services available to the medically
needy and are equal in amount, duration
and scope for all categorically needy
benefimanes.

Waivers granted under section 1915(c)
of the Act shall be for an initial term of
three years and, if reque.ted by the
State, shall be extended for additional
three-year periods unless the Secretary
determines that, for the previous three-
year period, the State did not meet the
assurances discussed above (in (1)
through (5)).

Section 1915(d), as added by section
2175 and redesignated as section 1915(e)
by section 2176.of Pub. L 97-35,
provides thatflie Secretary shall
monitor the implementation of-the
waivers granted to determine if the
requirements of the waivers are being
met. After giving the State notice and an
opportunity for a hearing, the Secretary
shall terminate any waivers if
noncompliance has occurred;

Under the waiver, the State may
exclude those individuals for whom
there is a reasonable expectation thit
home and community-based'services
would be more expensive than Medicaid
services the individual would otherwise
receive.

A waiver will allow a State to provide
Medicaid to individuals for such
services as case management,
homemaker, home health aide, personal
care, adult day health, habilitation, and
respite care, and other services
requested by.the State and approved by
the Secretary. The services must be
consistent with plans of care, which are
subject to the State's approval.

Section 2177 of the Omnibus Budget
Reconciliation Act of 1981 also amends
the new section 1915 of the Social
Security Act. It adds a new subsection
(f) that affects subsectionic) as well as
other parts of title XIX. Section 1915(f)
provides that-a request from a State for
approval of a State plan amendment or
waiver, including a waiver request
under section 1915(c), shall be deemed
granted unless the Secretary, within 90
days after the date of its submission to
the Secretary, either demes the request

in writing or informs the State in writing
of any additional information needed to
make the determination on the request.
The request will be deemed granted 90
days after the receipt of the additional
information, unless the Secretary denes
the request in writing within the 9o days.

Regulatory Provisions
The provisions of the new regulations

parallel the statute with clarif g or
implementing policy as discussed below.

The new regulations add a new
§ 440.180, defining home or community-
based services, to 42 CFR Part 440;, and
a new Subpart G to Part 441, specifying
requirements for providing these
services. They also add new §§ 435.232,
435.726, and 435.735 to the eligibility
regulations, specifying new eligibility
provisions that allow States to cover
certain individuals who would
otherwise be institutionalized. The
regulations also make technical
amendments to §431.50, Statewideness;
§ 440.1, the basis and purpose section of
the regulations defining Medicaid
services; § 440.170(0, Personal care
services in a recipient's home; and
§ 440.250, Limits on comparability of
services.

The purpose of these regulations is to
give the States the maximum
opportunity for innovation In furnishing
nonimstitutional services to
beneficiaries, with a mmunum of
Federal regulation. Basically, we will
measure the States' proposals against
the statutory requirements rather than
against a detailed additional set of
Federal guidelines or criteria. That Is,
we will require the State requesting a
waiver to describe its proposal, to
explain how it satisfies the statutory
requirements of section 1915(c) and.
with regard to some specific
requirements, to make assurances that
those requirements are met. However,
we are not generally mandating how the
States must establish or implement their
community care programs.

Using our experience with
demonstration projects, which tested an
expanded range of nonistitutional
services, we will be able to offer
technical assistance to States interested
in requesting waivers. We can provide
the States with information, for
example, on successful procedures and
services for a case management system
and home health aides. We can also
provide assistance to States that they
can use in developing their community
care programs and, in requesting
appropriate waivers and State plan
changes.

Note.-References in this document to "the
level of care provided in an ICF' include the
level of care furnished to beneficiaries in

ICFs for the mentally retarded (ICF/1,R] (42
CFR 440.150(c)).

A. Definition of Services
The regulations provide that home or

community-based services for which a
waiver may be granted under this
provision may consist of the following
services (other than room and board]:

1. Case management services.
2. Homemaker services.
3. Home health aide services.
4. Personal care services.
5. Adult day health services.
6. Habilitation services.
7. Respite care services.
8. Other services requested by the

State and approved by the Secretary.
We are not going to try to define these

terms in our regulation. Instead, we are
requiring that the States define them in
their waiver request. The States thus
have broad discretion in determining the
nature of the services to be covered,
subject to the budgetary restraints
discussed below.

The following discussion of services is
presented solely for the purpose of
providing the States with suggestions on
how they might begin developing a
waiver proposal

1. "Case management" is commonly
understood to be a systeri under which
responsibility for locating, coordinating
and monitoring a group ofservices rests
with a designated person or
organization. It was Congress' view (H.
Rept. 97-158, p. 321) that the case
manager should be responsible for
locating available sources of help from
within the family and community so that
the burden of care will not be
exclusively borne by formal health and
social agencies. Thus, an "informal
network" of friends, relatives, churches,
etc., can be used wherever feasible to
strengthen the elderly or disabled
person's ties with his or her own
community.

2. "Homemaker services" is normally
vie; ed as consisting of general
household activities (meal preparation
and routine household care) provided by
a trained homemaker when the
individual regularly responsible for
these activities is temporarily absent or
unable to manage the home and care for
himself or others in the home.

3. "Home health aide services" would
typically include the performance of
simple procedures such as the extension
of therapy services, personal care,
ambulation and exercise, household
services essential to health care at
home, assistance with medications that
are ordinarily self-adinistered.
reporting changes in the patient's
condition and needs, and completing
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appropriate records. (See 42 .CFR
405.1227(a) and 440.70 for theMedicare
and current Medicaid provisions on
home health aides.]

4. "Personal care 'services" are
presentlyidefinedfor.the Medicaidprogramin 42CFR 440.170(f) as services

furrushed to a-recipientilus :orler
home that are irescribedby-aphysiian
in accordance-with'the recipient's plan
of treatment andprovided by an
individual -who -is--

(i) Qualified;
(ii) Supervised by.a registeredmurse;

and
(iii) Not a member of therecipienr~s

family.
States can hirmusbhomehealthaude

andpersonal care sprvicesunder-their
State planwithoutseelngfa waiver
under section -915(c). HoWever, hey
can also seeksuch-a waivertoprovide
theseservices in a manner~that departs
from these.definitions.

5. "Adult dayheath.serices'.are
discussed in thelegislativehiistoryas
encompassing "bothhealth anadsocial
services neede.to insurethe.optimal
functioning of he dlient, as well-as
habilitation services.suitable for The
care of the mentally retarded and he
developmentally disabled" (1H.Rept.97-
158, p. 321).-In our view, 'such care
should beiurushedforlfour ormore
hours per day on aregularlyzcheduiled
basis, for one ormoredays a-weekinan
outpatient setting.Wealsobelieve'that
meals provided:as apart.df-these
services could-be covered..Althou&h
section 1915(c][1) has a general
prohibition'against theyayment-for
room and'board,'the CoiferenceReport
(H. Rept. 97-208,:p.t96j) -ndicates that
Congress-was aware'oflhemannerin
which homemaker anda-dul-tdaylealth
services are'providedmrider'title XX.
Thatstatute contains a similar
prohibition against payment'for "room
and board".°The tleXX-reglations-at
45 CFR 1396.1 define "board" as "'three
mealsa day-or anyotherfullnutritional
regimen" Under-this defmitioniifleXX
now pays for-ndividua-lmeals provided
as'part-of adlt'day'health services.'We
are adopting the-title'XX-approacd.
Accoraingly,-Yederal financial
participaton;[FFP)wlv!beaveiabalecfor
meals thatmre1,rovided'as mparto T
adult day health'services.

-6. "Hdbilitationserricee'are
typically~health andL.socidl-ervces
needed-toinsureoptima-funcoiing-cf
the merntallyretardeadorpersonsiwith
related conditions. -

7. "'Respite care!--"rhe[Coriference
Report'(H.'Rept.97-208,p.-565]states
that respite care is g:iven'toindiv duals
unable tocare forlthemselves andis
provided on a-short term'basistotthe

individualbecause of the absence or
need;.forrelief of those-personsnormally"providing the care.Xespite care services

mayb e:providedin :the invhiduals
homeor in'afdility-approved byihe
State such'as a hospital,nursing home,
foster home orcommunityrbsidentifil
facility. As noted above,'section
1915(cj(1) of the Actprecludes Federal
paymentfor:room andboard-when
furnished as a home or communiy-
based'serice.f-owever, since the
statute specifically authorizes the
provislon:ofTespite care, ana'the
Conference Reportindicatesthat
Congressintended-that respite-care
mcludedilll-Iime, short-tern institutional
care,whficlhalways-under lhe.Medicaid
programhas mcludedroon andboard,
we have condludedthatCongress
intends to create 'af.exception to he
general statutoryprohibition against
room andboard. Accordingly, 'Federal
funds willbe:available forTeslitecare
provided under the'waiver, including
-any roomandboardithatmay result
from furnshbigrespite'care-outside a
private:residence.'Whenxespite care is
furnshedinia setting that'charges a "per
diem",rate,theToom and'board is
considered part of the ' per diem" rate.

'8. Otherservices-The State may
alsoxeguest HCFA's'approvalto
provide other home and'community-
based services'not listed-here. Such
services may includeforexamp'le, but
not be limited'to,nursimg-care,medica
eqmqpmentand-supplies, p-ysicaland
occupationaltherapy, speechtpathology
and audiology, and'iniorlihysical
adap'tationsto "the Jiome.We "will
apprpve these services -and othersifie
State demonstrates in-its-waiveruequest
that theyare cost-effective (i.e.,'their
cost would'notraise the 'cost of-home
and community-based care 'for'the
beneficiaries to-Whom they areprovided
to an-amount greater than'the cost'of the
level,6f careprovidedinan'SNF or7ICF,
.describesthe'serVices in detail, and
assures HCFAthat the xervices are
necessary to avoid institutionalization.

B. Contentof WaiverRequests
Requests :forwaiversmust contanm-
j1)'T he informationasdescribed

belowin'C;
(2) The assurances discussedbelowin

D;and
9-3)he 'eqiiired-supporing

informationiscussed-below in'E.
Section915(c) descibes 'this

provisionas -a waiver.'Weare
inplemenfingitin .thatTasfiion.
Therefore, we are-requiring'thatithe
State submit supporting explanation-and
documentationin the-form-of.a. waiver
request. If'theStatedoesnotintend'to
offer ,home-andcommurity-'based

services to allindividuals who would
otherwise likely require
institutionalization, it must also include
a request for a waiver of the
requirements of either section 1902(a) (1)
or (10) of theSocial Security Act,;or
both, if applicable. If the State intends
not to 6ffer'the home or.community-
based services .to'benefidlaries on the
basis'that-it can'reasonably expect that
the services-would cost more than the
services thelbeneficiaries 'would
otherwise receive, theState must also
explainmnits waiver request how it will
make and unplbmenit-such
determinations.

C. WaiverRequestlequlirments

The waiver request must describe the
services the State is dffering underthe
waiver and-who is eligible to Teceive
them. Itmust also statelthat the services
will orilybe-furrushed to those eligible
beneficiaries Who, but for the-provision
of the home andtcommunity-based
services,-wouild require thelevel of care
providea m aniCF or SNF.

The -request must indicate how the
statutory requirements for a plan of.care
will be met. The services provided-a
beneficiary mustle furnished undera
plan of.care thatIs -written specifically
for thatbeneficlary. The State has
discretionin designing the planof care
process and prescribing who writes
mdividual plans of'care. Basedon our'
experience and that of theStates, we
expect the plan ,of care to include the
medicaland other.services tob.e given,
their frequency,:and'the'type of.provldor
to furnish them.'Ilans of care are subject
to the Statel.s approval, and the State
has the dlscretion toset up Its-own
approvalprocess, The-waiver request
must include a description of the
qualifications.6fthe-individualor
individuals who'will:be responsiblefor
developing iheindividual planeriocare.

D.-State Assurances

Section 1915(c):of-theActexplicitly
reqmresithat a-walver:can'be approved
only if.theState provides usmvlth
satisfactory assurances of he 'following:

1. Safeguards-The'State must'assure
us that 'ecessarysafeguardshave oben
takento protect the health and;welfare
of the benefidiariesreceiving'the
services. Under the statute, these
safeguards mustmclude -adequate
standards ;forzprovider participation.
These~regulations do not attempt to
define 'these-safeguards orto'prescrlbo
how they are tobe'developedItisitho
State'sresponsibiity to determinewhat
the-necessary safeguards-are, todefine
themor:specifybow-they-will'be
developed-and'implemented, and to
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explain how they satisfy the statute. If
the State has licensure or certification
requirements for any services (or for the
individuals who furnish these services]
provided under the waiver, it must
assure HCFA that the standards in the
licensure or certification requirements
will be met.

The State must also assure us that it
will maintain, and require providers of
these services to maintain, financial
accountability forfunds expended with
respect to these services. Again, itis the
State's responsibility to inform us how it
will meet this requirement and, in
particular-how it will assure that there is
an audit trail for all State and Federal
funds.

2. zdividual assessment--Services
under the waiver may be furnished only
to an individual who, but for these
services, would require the level of care
provided man SNF or ICF. This does
not mean that the individual must be
receiving the level of care provided in
an SNF or ICF before receiving the
nonimstitutional services. It means,

-rather, that the individual, in the
absence of the noninstitutional services,
would require the level of care provided
in an SNF or ICF. Thus, the.state must
assure us that for each beneficiary
encompassed by the waiver, it will
provide an objective'method for
evaluating the beneficiary's need for the
level of care provided in an SNF or ICF.

The new section requires the States to
provide for an evaluation of the need for
the level of care provided in an SNF or
ICF with respect'to all individuals who
are entitled to medical assistance for
these services and who may require
these services. Section 1903(g) of the Act
requires specific recertification of the
need for institutional care with rspect .
to beneficiaries who are already
inpatients. Accordingly, under the
waiver, a State would not be required to
perform any further-evaluation of those-
inpatients, although it would, of course
be free to do so. It would, however, be'
required to.perform an evaluation for all
beneficiaries or Medicaid applicants for
whom there is a reasonable indication
that they night need the level of care
provided in an SNF or ICF in the near
future. In making this evaluation, the

-level of care provided in an SNF or ICF,
as defined at 42 CFR 440.40 and 440.150
respectively, must be used. Other
factors, whether medical .or not, may be
employed as the State deems
appropriate. The State, in its assurance,
must include a copy of the written
assessment instrument that will be used,
must describe how those assessments
will be made, and specffy who has,
responsibility for doing them.

The waiver request would have to
describe, for example, the party or
parties responsible for the assessment.
what factors they will use to evaluate
and reevaluate the recipient's need for
the level of care provided in an SNF or
ICF.-and when evaluations and
reevaluations will be made.

Our regulations require that the State
maintain written documentation of all
such evaluations and reevaluations.
(The State need notkeep the
documentation itself but may arrange
for the provider or for another person or
agency to keep it.) The State must
include in its waiver requestan
explanation of how it will satisfy this
requirement. Congress clearly intended
that these services would be-made
available only to individuals who had
been determined to need inpatient SNF
or"ICF services in the absence of the
alternative noninstitutional services.
Therefore, we believe the maintenance
of documentation is necessary to insure.
an audit trail and to enable us to
determine whether only those
individuals who would otherwise have
required institutionalization were being
provided these services.

3. Informing beneficiaries of choice.-
Beneficiaries determined to be likely to
require an SNF or ICF level of care must
be informed of the feasible alternatives
and given a choice as to which type of
services to receive. (This would not
apply to beneficiaries for whom there is
a reasonable expectation that the cost of
home and community-based services
would be more than the cost of SNF or
ICF care, if the State indicates in its
waiver request that it will exclude these
individuals from coverage under the
waiver. See discussion in B above.) The
State must explain in its waiver request
how tins requirement will be met and
assure us that it will be met. We are not.
however, requiring that the State
document that each beneficiary (or is
or her representative) has beenso
informed. In the absence of information
to the contrary, we will accept the
State's assurance that it has been done.

The Congressional Conference
Committee, in its report on this
amendment (H. Rept. 97-208, p. 866]
emphasized that, while it is expected
that the existence of alternatives will
encourage the acceptance of community
care, the integrity of patient choice must
be preserved. The determination of
w1uch long-term care options are
feasible in a particular case should be
based on-the individuars needs, as
determined by an evaluation, and not on
short-term cost savings.

As with other services under
Medicaid, a beneficiary who Is not given
the choice of home or community-based

services as an alternative to SNF orICF
services may request a fair hearing
under 42 CFR Part 431. Subpart Z unless
the reason for the denial is that the
group of which the individual is apart is
not included within the scope of the
waiver (see 42 CFR 431.220(b)). Since a
finding that home or community-based
services are not feasible in a particular-
case constitutes a denial of services
covered under a State's Medicaid plan.
the Medicaid statute (section 1902(a)(3))
requires that applicants and
beneficiaries be provided the procedural
protections of the Medicaid
administrative hearing process as
described in 42 CFR Part 431, Subpart F_..

4. Average per capita expenditres.-
Congress was concerned that the total
of all medical assistance for services
provided to individuals who would
qualify for home or community-based
care under the State plan not exceed, on
an average per capita basis, the total
expenditures that would be incurred for
such individuals If home and
community-based services were not
available. Accordingly, the statute and
these regulations provide that the State,
in its waiver request, must assure us
that the average per capita expenditure
under the -0aiver does not exceed the
average per capita expenditure, as
reasonably estimated by the State. that
would have been made under the State
plan had the waiver not been granted.
Congress expected that this provision
would assure that aggregate costs will
not be greater than they would have
been without these alternative services.
(H. Rept. 97-208. p. 967)

Average per capita expenditures for
services for this purpose means the
aggregate Medicaid payment for all
long-term care services furnished (taking
into account the utilization of each type
of service] divided by the number of
'beneficianes expected to receive
services. (We are excluding from these
calculations services other than long-
term care services, since they should be
unaffected by the waiver, and their
inclusion would simply make the
calculations more burdensome.) These
estimates must cover each fiscal year
during the 3-year term of the waiver. To
be granted approval by HCFA, the
estimates must be reasonable, based on
statistically sound and valid procedures,
and verifiable. To develop the required
assurances, the State will have to
develop estimates of the costs and
utilization for each type of service and
an estimate of the total population that
would likely receive these serices.

The estimated average per capita
expenditures under the waiver is
obtained by multiplying (A) the
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estimated number of beneficiaries who
would receive the level of care provided
in an SNF or ICF under the waiver times
(B) the estimated Medicaid payment per
eligible Medicaid user of such care; and
adding that figure to the product of (C)
the estimated number of beneficiaries
who would receive home and
community-based services under the
waiver or other nonnstitutional
alternative services included under the
State plan times (D) the estimated
Medicaid payment per eligible Medicaid
user of such services. This figure is to be
divided by (F) the estimated number of
beneficiaries who would receive the
level of care provided in an SNF or ICF
under Medicaid in the absence of the
waiver plus (H) the estimated number of
beneficiaries who would receive any of
the noninstitutional, long-term care
services othefwise provided under the
State plan as an alternative to
institutional care.
To illustrate,

(AxB)+(CxD) =the estimated average

F+H

per capita expenditure under the waiver.
Note.-The product of AXB would be

calculated separately for SNF and ICF levels
of care and then added. Similarly,'the product
of CxD would be calculated for eadh type of
service covered under the waiver and then
added. Thus, the numerator would-be the sum
of all these pr6ducts--or the estimated
aggregate cost for all long-term care services
offered under the plan.

Next, the State will develop an
estimate of average per capita '
expenditures that would result m the
absence of a waiver. This estimate is
obtained by multiplying (F) the
estimated number of beneficiaries who
would receive the level of care provided
in an SNF or ICF in the absence of the ,
waiver times (G) the estimated Medicaid.
payment per eligible Medicaid user of
such care; and adding that figure to the
product of (H) the estimated number of
beneficiaries who would receive any of
the noninstitutional, long-term care
services otherwise provided-under the
State plan as an alternative to
institutional care times (I) the estimated
Medicaid payment per eligible Medicaid
user of such noninstitutional services.
This figure will be divided by the same
denominator as before-namely, (F) the
estimated number of beneficiaries who
would receive the level of care provided
in an SNF or ICF under Medicaid in the,
absence of the waiver plus (H) the
estimated number of beneficiaries who
would receive any of the
noninstitutional, long-term care services
otherwise provided under the State plan
as an alternative to institutional care.

To illustrate,

(FxG)+(HxI) =the estimated average per capita ex.
F+H penditures In the absence of a waiver.

/

In both of these computations- the
denominator (i.e., the estimated number
of beneficiaries who would likely
receive the level of care provided in an
ICF or-SNF under Medicaid in the
absence of the waiver) must be the same
number for like periods of time. In
particular, if the State wishes to revise
its estimate of the denominator at some
point after a waiver is approved (in
order to adjust for an error in the
estimate or for adding an unanticipated
increase in the eligible population), that
revision would be made inboth
calculations and the comparison would
be re-examined to determine if the
waiver is still cost effective.

In developing the estimates of
utilization necessary to complete the
above computations, the State must use
actual data on nursing home cost and
utilization and on cost and utilization of
community-based services for the most
recent year before the waiver takes
effect. These figures would be adjusted.
by the State to reflect anticipated '
growth in the supply of nursing home
beds, availability of community-based
services and inflation. Similarly, the
State's expeience with utilization and
cost of home and community-based
services provided under title XIX, title
XX and other programs should provide a
useful basis for the necessary estimates.

The State, in its waiver request, must
inform HCFA of what its per capita
expenditures are, describe how these
were estimated, and describe the factors
it employed in deriving the estimates.
HCFA will review these estimates very
closely to determine if they are
reasonable and based on statistically
supportable assumptions. Further,
HCFA will compare these estimates
with data the State must furnish
annually on its actual experienceIn the
event of a discrepancy between actual
and estimated per capita expenditures;
HCFA will ask the State to explain the
basis for the difference or to adjust it's
estimates.

We will provide further guidance on
how to develop estimating methodology
-and will provide teclincal assistance to
States that request it.

5. Annual report on impact-The State
must assure us that itwill provide us
annually with information on the impact
of the waiver on the type and amount of
services provided under the State plan
and on the health and welfare of the
beneficiaries. The data will have to be
consistent with a data collection plan

we are-designing. We will provide
further guidance to the States on what
data must be submitted and in what
form. However, such data would
include, but not be limited to, the State's
actual per capita expenditures for
services provided under the waiver.

D. Duration of Waiver

If we approve a waiver request, the
- waiver may continue for three years.

The waiver may be extended for three-
year periods thereafter if the State
requests it, unless our review of the
prior three-year period shows that the
assurances the State offered were not
met.

The development and Implementation
of a State home and community-based
services program Is a time-consuming
and complex probess, often requiring the
coordination of several agencies and,
sometimes, State legislative action. In
recognition of this, Congress provided
that the waiver would be for three-your
periods of time. However, Congress also
provided in the amendments for the
Secretary to monitor Implementation of
the waivers to assure that the
requirements for them are being met.
Thus, If HCFA finds that a given State Is
not meeting the assurances It made In Its
waiver request or any of the other
requirements for a waiver specified in
this subpart, the. State will be given t,
notice-of these findings and an
opportunity for a hearing to rebut the
findings. If, after the proceedings, HFA
deterines that the State Is not In '
compliance, HCFA will terminate the
waiver. Possible grounds for termination
will include excessive costs,

If a State wants to terminate its
waiver before the completion of the
three-year period and no longer provide
home and community-based services, It
must submit ayritten request to HCFA
showing its intent to terminate the
waiver 30 days before terminating
services.

WhetherICFA or the State
terminates the waiver, the State must
notify beneficlaries receiving services
under the waiver in accordance with 42
CFR 431.210 and must notify them 30
days before ending services. The State
does not have to offer a hearing to
beneficiaries when a waiver Is
terminated.,

E. "HCFA's Review of Waiver Requests

When we receive a request for a
waiver, we will review its contents
against the regulations and the statute to
determine whether the request meets
our requirements. For example, we will
review to see that per capita,
expenditure estimates are reasonable
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and that the State has an adequate
means for evaluating whether a
beneficiary needs the level, of care
provided in an SNF or ICF. If we find the
request inadequate, unrealistic, or not

-cost-effective, we will return the xequest
for more -or better information. If the
,additional information does not improve
the request sufficiently, we will deny iL

-F. Eligibility of Beneficiaies
Under 42 CFR 435.231. it is possible

for a befteficiary who would not be
eligible for Medicaid while in the
community to be eligible in an
institution. The regulations permit States
to set a special income standard that
results in a higher institutional eligibility
level for mstitutionalized-beneflciaries
than the commuiiity-based eligibility
leveL This level cannot exceed'300
percent of the Supplemental Security
Income (SSI) community-based payment
standard (42 CFR 435k722 and 435.1005).
Most States have chosen this option and
often the institutional level is
significantly higher than the conmxunity
level. The purpose of current
regulations, which recognize the high
cost of institutional care, is to enable-
States, particularly those without spend
down mechanisms, such as a medically
needy program, to cover
institutionalized individuals although
their income exceeds the community-

-based level. However, abeneficiary may
lose-Medicaid eligibility if he or she
leaves the institution and returns to the
community. A lack of community-based
supportive services and the eligibility
-effect of § 435.231 have combined to,
provide an incentive toward
institutionalization.

Setion 1915(c) of the Act has a target
population consisting of beneficiaries
who are or who would be eligible for-
Medicaid in an institutional setting. The
statute is not explicit on how
-beneficiaries are to be determined
eligible for new services under the
waiver. However, we believe that
Congress did not intend that there
would-be a smaller population eligible
for Medicaid for home and community-
based services thanfor mstitutional
long-term care. In addition, the purpose
of the law is to provide an incentive for
beneficiaries-to remain in the
community by providing supportive care
at home, rather than making it available
to them only in an institutidn.
-Under our regulations implementing

the changes in Medicaid eligibility made
by Pub. L 97-35, "Medicaid Eligibility
and- Coverage Criteria7. BPP-179--FC,
published in the Federal Register of
September.30,1981, we decided to
retain, at least for the time being; this
and other optional categorically needy,

groups. To keep optional categorical
coverage under 42 CFR 435.231 for the
institutionalized only would deprive the
program and the beneficianes who are
eligible for Medicaid only because they
are institutionalized of the benefits of
having care provided at home and in the
community, and of the savings that
Congress expected would accrue from
the provision of less costly
nounstitutional care. Therefore, we are
adding new regulations, 42 CFR 435.232,
to allow States to cover individuals who
would be eligible forimstitutional
services under 42 CFR 435.231 to be
eligible for home and community-based
services furnished under a waiver. The
new regulations, § 435.232, will affect
only the base of categorically-needy
beneficiaries. Medically needy
individuals may become eligible under
provisions of other regulations.

These-new regulations, § 435.232, are
very similar to § 435.231 and permit
States to make eligible those
categorically needy individuals in the
community who-

(1) Are not eligible for SSI or a State
supplement because of their income;
'- (2) Have income below a level
specified in the plan under § 435.722;

(3) Would be eligible under § 435.231
if institutionalized; and

(4) Would require institutional care if
not receiving home or community-based
services authorized under the waiver.

The effect of the changes just
discussed is to remove the nas in favor
of institutfonalization. Conversely, we
do not wish to provide an inequitable
incentive for those receiving
nonistitutional services.

Since beneficiaries determined
eligible under a special standard, such
as § 435.231, have income in excess of
their maintenance needS, it is
reasonable to expect these beneficiaries
to share in the cost of personal and
medical care above a level of income
protected for maintenance needs.
Current regulations at 42 CFR 435.725
and 435.733 unpose this requirement on
beneficiaries who are Medicaid eligible
under § 431.231. Therefore, to insure
equal treatment of institutionalized
beneficiaries and beneficiaries receiving
home and community-based services
under the waiver, we will require
beneficiaries who are eligible for home
and community-based services under
the waiver to shark in the cost of the
services. We believe that this
requirement is supportable under the
rationale ofFriedmon v. Berger, 547 F.
2d 724 (2d Cir., 1976). We are adding
new § § 435.726 and 435.735 to 42 CFR
Part435 for categorically needy
beneficiaries. The sections are very
similarto §§ 435.725 and 435.733. which

lay out the requirements of post-
eligibility treatment of income and
resources of institutionalized
beneficiaries. Section 435.726 deals with
beneficiaries who reside it States that
provide Medicaid to all SSI beneficiaries
or to all SSI beneficiaries and to State
supplement beneficiaries. Section
435.735 deals with beneficiaries residing
in States with more restrictive
requirements than SSI.

There are two major differences in the
new sections: (1) there is no provision
dealing with consideration of
maintenance of the beneficiary's home
while he or she is an inpatient; and (2)
there is no provision specifying the
amount that is to be deducted from a
beneficiary's total income and protected
for his or her use for personal needs.
Instead, there will be a provision ,
discussing a beneficiary's maintenance
allowance, which will be deducted from
the total income. We are requiring this
amount to be based on a reasonable "
assessment of need but it must not (for
beneficiaries subject to the provisions of
§ 435.726, applicable to States covering
all SSI beneficiaries] exceed the highest
of:

(a) The amount orthe income
standard used to determine eligibility
for SSI for and individual living in his
own home, if the agency provides
Medicaid only to individuals receiving
SSI;

(b) The amount of the highest income
standard, in the appropriate category of
age, blindness, or disability, used to
determine eligibility for an optional
State supplement for an individual in his
or her own home, if the agency provides'
Medicaid to optional State supplement
recipients under § 435.230; or

(c) The amount of the medically needy
income standard for one person
established under §§ 435.811 and
435.814, if the agency provides Medicaid
under the medically needy coverage
option.

Our reasoning for settingthese
maximum levels [and those under
§ 435.735) for beneficiaries only is that
they are the levels set under the present
regulations at §§ 435.726(c)(2) and
435.733(c)(2) for maximum maintenance
levels for spouses in the community. We
assume that all other needs of
beneficiaries under the waiver, which
might otherwise require a higher income
level to meet them, will be met by the
supportive services furnished under the
waiver.

In these regulations the allowances
for a beneficiary with only a spouse at
home and for a beneficiary with a family
at home will be based on the same
criteria that are used for beneficiaries

48537
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who are eligible for Medicaid because
they are institutionalized.

A beneficiary with only a spouse will
be allowed the reasonable amount for
the beneficiary's maintenance, as
determined above, plus a reasonable
amount for maintenance of the spouse.
The reasonable amount for Jhe spouse
will be based on the same criteria used
to determine the allowance for the
beneficiary.

The allowances for a beneficiary with
a family will be the reasonable amount
(as determined above) for the
beneficiary, plus an additional amount
for the maintenance needs of the family.
The additional amount will:

(a) Be based on a reasonable
assessment of the family's financial
needs(

(b) Be adjusted for the number of
family members living in the homp; and

(c) Not exceed the higher of the need
standard for a family of.the same size
used to determine eligibility under the
State's AFDC plan or the medically
needy income standard established
under 42 CFR Part 435, Subpart I, for a
family of the same size. See present
§ 435.725(c)(3).

,The State must also deduct from the
beneficiary's total income amounts for
Incurred medical expenses that are not
subject to payment by a third party.
These expenses include:
I (a) Medicare and other health
insurance premiums, deductibles, or
coinsurance charges; and

(b) Necessary medical or remedial-
care recognized under State law but not
covered under the State's-Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses. See present
§ 435.725(c)(4).

For beneficiaries subject to the
provisions of § 435.735 (applicable to
States with more restrictive
requirements than SSI), the amount the
beneficiary needs for maintenance will
be determined m the same manner as
the maintenance needs of the spouse
under existing regulations at § 435.733.
The spouse's needs will be determined
the same as in § 435.733, as will the
family's needs. Amounts for incurred
medical expenses, as in § 435.733, will
be deducted from total income.

G. Techicol Changes
We are revising § 431.50, Statewide

operation, to show that a State need not
offer services under the new benefit to
all beneficiaries m the State.

We are revising § 440.1, the basis aid
purpose statement for existing
regulations on services, to show thenew
statutory authority for services that can
be furnished under the waiver.

We are amending § 440.170(f) so that
personal careservices, wlien furnished
under a waiver as home and
community-based services, will not have
-to meet the.definitions of these sections.

Finally; we are amending § 440.250,
regulations on comparability of services,
to provide that, If applicable under the
waiver, services provided by the State
need not be comparable for all
individuals within a group.

Some sections of these regulations are
'affected by statutory provisions that are
implemented by other regulations
documents also being published at this
time. It would be confusing to present
the same section with different-wording
in different documents (by making, in
each document, only the particular
changes called for by the statutory
provisions implemented by that
document). In order to avoid this -
problem, the sections affected by more
than one provision are presented in each
.document with all the changes required
by each of the provisons of law that
affect them. However, each of the
changes Is explamed-only once, in the.
preamble of the regulations document
thai implements the provision which
requires that particular change.

Waiver of Proposed Rulemaking

Public Law 97-35 was enacted on
Augit 13,1981, and section 2176 of that
law became effective on that date. In
ofder to have regulations in place as
close as possible to the effective date of
the law, we must publish these
regulations in final form promptly.
Because of this, and because we believe
that the States and a substantial number
of Medicaid recipients may benefit by
these regulations, we believe that
publication of a notice of proposed
rulemaking-would be contrary to the
public interest. We therefore find good
cause to-waive notice of proposed '
rulemaking and our normal 30-day delay
in effective date. We will, however,
consider any comments on this rule that
bre mailed by the date specified above
in the "Dates" section,aud make any -
further changes that may be necessary.
Wewill- also respond to the-comments,
when we make any further changes.

Impact Analyses

Executive Order 12291

The Secretary has.determmed that the
proposed regulations do not meet the
criteria for a "major rule", as defined by
section 1(b) of Executive Order 12291.
That is, the proposed regulations will
not-

* Have an annual effect on the
economy of $100 million or more;

* Result in a major increase in costs
or prices for consumers, any industries,
any government agencies or any
geographic regions; or

• Have significant adverse effects on
competition, employment, Investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or Import

- markets.
Congress estimated that this

provision, as it appeared In H,R, 3902,
would save $20 million in fiscal your
1982. Cost or savings estimates for the
provision,'as enacted, were not
developed.

The costs or savings are a function of
the balance between
demstitutionalization (some current
residents 6f nursing homes could be
returned to the community for les
money) and new demand (some people
who currently receive care from family
and friends despite a medical need for
nursing home care will become eligiblo
for Me'licaid outside the nursing home
setting), and the number of States which
choose to exercise'this option, Because
of these variables, we cannot estimate
the cost of this program at this time.
(However, Congress Indicated (H. Rept.
97-208, p. 967) that It expected the
provisions concerning per capita costs
to assure that aggregate costs wlll not be
greater than they would have been
without the home and community-based
services.), Moreover, the purpose of the
legislative amendment was to provide
the States with sufficient flexibility to
develop more economical alternatives to
the high cost of long-term care ,
institutional services. To the extent that
this purpose is achieved, then the cost of
providing the home and community-
based services under the waiver will
offset the cost of Institutional care that
would otherwise have been required,
Further, by facilitating the use of other
providers of care, more competition
should be generated. Accordingly, we do
not believe the criteria for a "major
rule" will be met.

"Regulatory Flexibility Act

Section 604 of Public Law 90-354 (the
Regulatory Flexibility Act of 1980)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis on certain regulations. The
regulatory flexibility analysis Is
intended to explain what effect
regulatory actions by agencies-would
have on smill businesses and other
small entities.

As defined by the Regulatory
Flexibility Act, the term "small entities"

I
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includes "small governmental
jurisdictions". The latter term is defined

-as local.governments (cities; counties,
towns, townships, villages, school
districts; or ntherzspecial distrcts) with
a population of less than fiftythousand
persons. - . . -,. ..

As explained above, these regulatiohs
.will permit States-to offer an array of,-
services to beneficiaries-outside of an
institutional setting. Although they
directly affect States, the-regulations
could-indirectly adversely affect
providers of.institutional servides that
are small enough to meet the definition
of "small entity", since some individuals
may choose a home or community-based
service rather than an inpatient service.
However, we do not believe the
regulations will have a significant
economic effect on a substantial number
of small entities. These regulations will
benefif some entities that were not able
to participate previously as providers
under Medicaid before because the
services they provide are not covered
under.the Medicaid program. The
regulations are intended to expand the
umverse of small providers and may
benefit them economically Although we
do not know how many States will take
advantage of the provsions of these
regulations, we project thatthe total
number of providers that benefit-
significantly will be small compared to
total number of providers. (Many
providers m a position to become
Medicaid providers are already
reimbursed under other programs for the
same services.) Therefore, the Secretary
certifies, under section 605(b) of the
Regulatory.Flexibility Act, that the
regulations will not have a significant
economic-impact on a substantial
number of small entities.
Repozrthg and Recordkeepmg
1?eqwrements"

TheDepartment is required to submit
to the Office of Management and Budget
for review and approval, 42 CFR 441.301,
441.302, 441.303 and 441.304, which
include reporting and recordkeepmg
requirements. These sections have been
submitted to OMB. We will publish a
noticerin the Federal Register when

-approval has been obtained indicating
the effective date of the reporting..

PART 431-STATE ORGANIZATION
AND GENERAL ADMINISTRATION

42 CFR Part 431'is amended as
follows:

Theauthority.atation for Part 431
reads as follows: ....

Authority:Sec. 1102 of the-Somal Security
ActI42 U.S.C. 1302). - I

2; Section 431.50 is amended by
revising paragraphs (a) and (c) to read
as follows:

§,431.50 "Statewlde op.ation.
(a),B szs andpuzpose. Tis section

nplementssection 1902(a) (1) of the Apt,
which.requires a State plan to be in,
effect thrqughout the State,,and section.
1915, which permits certain exceptions.

(c) Exceptions. The requirements of
paragraph (b) of this section do not
apply with respect to:

(1) Service offered by comprehensive
health services organizations (see
§ 440.250[g)) of this subchapter

(2) Services offeredby rural health
climcs (see § 440.20(b));

(3) Arrangements under § 431.54(d) to
purchase medical services or laboratory
and x-ray services (as defined in
§ 440.30);

(4) Lock-in or lock-out restrictions
under § 431.54(e) and (f); and

(5) Services offered under a waiver
with respect to home and community
based services (§ 440,180).

PART 435--ELIGIBILITY IN THE
STATES AND DISTRICT OF COLUMBIA

42 CFR Part 435 is amended as
follows:

1. The table of contents for Part 435 is
amended by adding new §§ 435.232,
435.726 and 435.735 as follows:
Subpart C-Optlons for Coverage as
Categorically Needy

Section
435.232 Individuals receiving home and

community-based services who are
eligible under a special income level.

Subpart H-Financial Requirements for the
Categorically Needy
* t r * t

435.726 Post-eligibility treatment of income
and resources of Individuals receiving
home and community.based services
furnished under a waiver Application of
patient income to the cost of care.

435.735' Post-ellgibillty treatment of income
and resources of individuals receiving
home and community-based services
furnished under a waven Application of
patient income to the cost of care.

2. The authority citation for Part 435
readi as follows:

Authority. Sec. 1102 of the Social Security
Act (A2 U.S.c. 1302).

3. Section 435.3 is amended by addinig
a new statutory citation at the end of the
existing textas set forth below..

§ 435.3 Basis
This part implements the following

sections of the Act, which state
eligibility requirements and dtandards:

115(c) Home or community based
services.

.4. A new § 435.232.is added to read.as
follows:

§ 435.232 Individuals receiving home and
community-based'services who are eligible
under a special income level.

(a) If the agency provides Medicaid
under § 435.231 to individuals in
institutions who are eligible under a
special income level, it may also cover
aged, blind and disabled individuals in
the community who-

(1) Because of their income, are not
eligible for SSI or State supplements;

(2) Have income below a level
specified in the plan under § 435.722
(See § 435.1005 forljmitations on FFP in
Medicaid expenditures for individuals
specified in this section);

(3) Would be eligible for Medicaid
under § 435.231 if institutionalized, and

(4) Will receive home and commmilty-
based services under a waiver granted
under Part 441, Subpart G,"of this
subchapter.

5. New §§ 435.726 and 435.735 are
added to read as follows:

§7435.726 Post-ellgibility treatment of
Income and resources of Individuals
receiving home and community-based
services fumLshed under a waiver.
Application of patient income to the cost of
care.

(a) The agency must reduce its
payment for home and community-
based services provided to an individual
specified in paragraph (b] of this
section, by the amount that remains
after deducting the amounts specified in
paragraph (c) of this section from the
individual's income.

(b) This section applies to individuals
who are eligible for Medicaid under
§ 435,23z and are receiving home and
community-based services furnished
under a waiver of Medicaid
requirements under Part 441, Subpart G
of this subchapter.

(c) In reducing its payment for home
and community-based services, the
agency must deduct the following
amounts, in the following order, from the
individual's total income (including
amounts disregarded in determining
eligibility):

(1) An amount for the maintenance
needs of the individual; This amount
must be based on a reasonable
assessment of need but must not exceed
the highest of-

.-. • nm • I
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(i) The amount of the income standard
used to determine eligibility for SSI for
an individuil living in his own home, if
the agency provides Medicaid only to
individuals receiving SSI;

(ii) The amount of the highest income
standard, in the appropriate category of
age, blindness, or disability, used to
determine eligibility for an optional
State supplement for an individual in his
own home, if the agency provides
Medicaid to optional State supplement
recipients under § 435.230; or

(iii) The amount of the medically
needy income standard for one person
established under J§ 435.811 and
435.814, if the agency provides-Medicaid
under the medically needy coverage
option.

(2) For an individual with only a
-spouse at home, an additional amount'
for the maintenance needs of the spouse.
Tis amount must be based on a
reasonable assessment of need but must
not exceed the highest of-

(i) The amount of the income standard
used to determine eligibility for SSI for
an individual living in Is own home, if
the agency provides Medicaid only to
individuals receiving SSI;

(ii) The amount of the ]ughest income
standard, in the appropriate category of
age, blindness, or disability, used to
deterrmne eligibility for an optional
State supplement for an individual in Is
own home, if the agency provides
Medicaid to optional State supplement
recipients under §-435.230; or

(iii) The amount of the medically
needy Income standard for one person
established under §§ 435.811 and
435.814, if the agency provides Medicaid
under the medicallyneedy coverage
option.

(3) For an individual with a family at
home, an additional amount for the
maintenance needs of the family. This
amountmust-

(i) Be based on a reasonable
assessment of their financial need;-

(ii) Be adjusted for the number of
family members living in the home; and

(iii) Not exceed the higher of the need
standard for a family of the same size
used to determine eligibility under the
State's AFDC plan or the medically
needy income standard established
under subpart I of tis part for a family
of the game size.

(4)'Amounts for incurred expenses for
medical or remedial care that are not
subject to payment by a third party
including--

(i) Medicare and other health
insurance premiums, deductibles, or
coinsurance charges; and

(ii] Necessary medical orremedial
care recogized under State law but not
covered under the State's Medicaid

plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

§ 435.735 Post-eligibility treatment of
Income and resources of Individuals
receiving home and community-based
services furnished under a waiver
Application of patient Income to the cost of
care.

(a) The agency mustreduce its
payment for home and community-
based services provided to an individual
specified in paragraph (b) of tis
section, by the amount thatremams
after deducting the amounts specified in
paragraph (c) of this section from the
individual's income.

(b) This section applies to individuals
who are eligible for Medicaid under
§ 435.232, and are eligible for home and
community-based services furnished
under a waiver of State plai
requirements under Part 441, Subpart G
of this subchapter.

(c] Inreducig its payment for home
and community-based services, the
agency must deduct the following
amounts, in the following order, from the
individual's total income {including
amounts disregarded in determining
eligibility):

(1) An amount for themamtenance
needs of the individual. This amount
must be based on a reasonable
assessment of need but must not exceed
the higher of-

(i) The more restrictive income
standard established under J 435.121; or

(ii) The medically needy standard for-
an individual.
, (2) For an individual with only a
spouse at home, an additional amount
for the maintenance needs of the spouse.
This amount must be based on a
reasonable assessment of need but must
not exceed the higher of-

(i] The more restrictive income
standard established under § 435.121; or-

(ii) The medically needy standard for
an individual.

(3) For an individual with a family at
home, an additional amount for the
maintenance needs of the family. This
amount must-

(i) Be based on a reasonable
assessment of their financial need;

(ii) Be adjusted for the number of
family members living in the home; and

(iii) Not exceed the higher of the need
standard for aTamily of the same size
used to determine eligibility under the
State's approved AFDC plan or the
medically needy income standard
established under subpart I of this part
for a family of the same size.

(4) Amounts for incurred expenses for
medical or remedial care that are not
subject to payment by a third party.
including-

(i) Medicare and other health
insurance premiums, deductibles, or
coinsurance charges: and

(ii) Necessary medical or remedial
care recogmzed under State law but not
covered under the State's Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

PART 440-SERVICES: GENERAL
PROVISIONS

42 CFR Part 440 is amended as
follows. '

1. The authority citation for Part 440
reads as follows:
' Authorlty: Sec. 1102 of the Social Security

Act (42 U.S.C. 1302).
2. Section 440.1 is revised to read as

follows:
§ 440.1 Basis and purpose.

This subpart interprets section 1005(a)
of the Act, wich lists the services
included in the term "medical
assistance," sections 1905 (c), (d)o (fW-0i),
and (I), which define some of those
services, and section 1915(c), which lists
as "medical asslstance" certain home
and community-based services provided
under waivers under that section to
individuals who would otherwise
require mstitutionalization, It also
implements sec. 1902(a)(43) with respect
to laboratory services (see also
§ § 447.10 and 447.342].

3. Section 440.170 is amended by
revising paragraph (f) as follows:

§ 440.170 Any other medical care or
remedial care recognized under State law
and specified by the Secretary.

(f) Personal care services in a
recipient's home. Unless defined
differently bya State agency for
purposes of a waiver granted under Part
441, Subpart G of this chapter, "personal
care services in a recipient's home"
means services prescribed by a
physician m accordance wlith the
recipient's plan of treatment and
provided by an individual who is-

(1) Qualified to provide the services;
(2) Supervised by a registered nirse;

and
(3) Not a member of the recipient's

family.
4. Section 440.180 is added to read as

follows:

§ 440.180 Home or community-based
services.

(a) "Honie or community-based
services" means services that are
furnished under a waiver granted under
the provisions of Part 441, Subpart G of
this subchapter. The services may
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consist of any of the following services
as defined by the agency (but not
including room and board except as
specifically provided for in paragraph
(b) of this section]:

(1) Case management services;
- (2) Homemaker services;

(3) Home health aide services;
(4) Personal care services;
(5) Adult day health services;
(6) Habilitation services:
(7) Respite care services;
(8) Other services requested by the

Medicaid agency and approved by
HCFA as cost-effecthe.

(b) FFP for home.community-based
services described in paragraph (a) of
this section is not available in
expenditures for the cost of room and
board except when provided as part of
respite care in a facility approved by the
State that is not a private residence. For
purposes of this provision, "board"
means three meals a day-or any other
full nutritional regimen and does not
include meals provided as part of a
program of adult day health services.

5. Section 440.250 is amended by
adding new paragraphs h) through (k)
to read as follows:

§ 440.250 Limits on comparability of
services.
* /' *r t

(h) Ambulatory services for the -

medically needy (§ 440.220(b)) may be
limited to--

(1) Individuals under age 18; and
(2) Individuals entitled to institutional

services.
(i) Services provided under an

exception to requirements allowed
under § 431.54 may be limited as
provided under that exception.

0) If HCFA has approved a waiver of
Medicaid requirements under § 431.55,
services may be limited as provided by
the waiver.

(k) If the agency has been granted a
waiver of the requirements of § 440.240
(Comparability of services) in order to
provide home or community-based
services under § 440.180, the services
provided under the waiver need not be
comparable for all individuals within a
group.

PART 441-SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TO SPECIFIC SERVICES

42 CFR Part 441 is amended as
follows:

Subpart G, § § 441.300-441.305 is
added to read as follows:
Subpart G-Home and Community Based
Services: Waiver Requirements
.Ser.
441.300 Basis and purpose.

441.301 Contents of request for a waiver.
441.302 Stale assurances.
441.303 Supporting documentation required.
441.304 Duration of waiver.
441.305 Notification of termination of a

waiver.
Authority. Section 1102 of the Social

Security Act (42 U.S.C. 1302).

Subpart G-Home and Community-
Based Services: Waiver Requirements

§441.300 Basis and purpose.
Section 1915(c) of the Act permits

States to offer, under a waiver of
statutory requirements, an array of
home and community-based services
that an individual needs to avoid
institutionalization. Those services are
defined m § 440.180 of tins subchapter.
This subpart describes what the
Medicaid agency must do to obtain a
waiver.

§441.301 Coqntents of request for a
waiver.

(a) A request for a waiver under this
section must consist of-

(1) The assurances required by
§ 441.302 and the supporting
documentation required by § 441.303;

(2) When applicable, requests for
waivers of the requirements of section
1902(a) (1) or (10) of the Act; and

(3) A statement as to whether the
agency will refuse to offer home or
community-based services to any
recipient because it can reasonably
expect that the cost of the home or
community-based services furnished to
that recipient would exceed the cost of
the level of care provided in an SNF or
ICF (or ICF/MR if applicable).

(b) If the agency furnishes home and
community-based services, as defined In
§ 440.180 of this subchapter, under a
waiver granted ufider this subpart, the
waiver request must:

(1) Provide that the services are
furmshed-

(i) Under a written plan of care
subject to approval by the Medicaid
agency;

(ii) Only to recipients who are not
inpatients of a hospital, SNF, ICF, or
ICF/MR, and who the agency
determines would require the level of
care provided m an SNF or ICF (or ICF/
MR, if applicable) under Medicaid (as
defined in § § 440.40 and 440.150) if not
furnished these services;

(2) Describe the qualifications of the
individual or individuals who will be
responsible for developing the
individual plan of care;

(3) Describe the group or groups of
individuals to whom the services will be
offered-

C4) Describe the services to be
furnished; and

(5) Provide that the documentation.
requirements regarding individual
evaluation, specified in § 441.303(c), will
be met.

§ 441.302 State assurances.
HCFA will not grant a waiver under

this subpart unless the Medicaid agency
provides satisfactory assurances to
HCFA that:

(a) Necessary safeguards have been
taken to protect the health and welfare
of the recipients of the services. Those
safeguards must include adequate
standards for provider participation. If
the State has licensure or certification
requirements for any services or for any
individuals furnishing services provided
under the walver it must assure that the
standards in the ficensure or
certification requirements will be met.

(b) The agency will assure financial
accountability for funds expended for
home and community-based services,
and It will maintain and make available
to HHS, the Comptroller General or
their designees, appropriate financial
records documenting the cost of services
provided under the waiver.

(c) The agency will provide for an
evaluation of the need for home and
community-based care for recipients
who are entitled to the level of care
provided in an SNF, ICF, or ICF/MII as
defined by § § 440.40 and 440.150
respectively, and for whom there is a
reasonable indication that they might
need such services in the near future.

(d) If a recipient is determined to be
likely to require the level of care
provided in an SNF, ICF, or ICF/MR
services, the recipient or his or her
representative will be informed of the
feasible alternatives, if any, available
under the waiver, and permitted to
choose among them.

(e) The average per capita fiscal year
expenditures under the waiver will not
exceed the average per capita
expenditures for the level of care
provided m an SNF, ICF, or ICF/IMR
under the State plan that would have
been made n that fiscal year had the
waiver not been granted. These
expenditures must be reasonably
estimated by the agency, and the
estimates must cover each year of the
waiver period.

(f) The agency will provide HCFA
annually with information on the impact
of the waiver on the type, amount and
cost of services provided under the State
plan and on the health and welfare of
recipients. The information must be
consistent with a data collection plan
designed by HCFA.
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§ 441.303 Supporting documentation
required.

The agency must furnish HCFA with
sufficient information to support the
assurances required by § 441.302. The
information must-consist of the
following, at a nunmum:

(a) A description of the safeguards
necessary to protect the health and
welfare of recipients.

(b) A description of the records and
information that will be maintained to
support financial accountability.

(c) A description of the agency's plan
for the evaluation and reevaluation of
recipients, including a description of
who will make these evaluations and
how they will be made. The information
must include a copy of te evaluation
instrument to be-used and provide for
the maintenance of written
documentation of all evaluations and
reevaluations.

(d) An explanation with supporting
documentation of how the agency
estimated the per capita expenditures
for both institutional and
nonimstitutional services. Tins
.information must include the estimated
utilization rates and costs for
institutional and nonnstitutional
services included m the plan.

(1) The average per capita
expenditure estimate of the cost of all
services, both mstitutional and
noninstitutional, under the waiver must
not exceed the average per capita
expenditure of the cost of all services m
the absence of a waiver. The estimates
are to be based on the following
equation:

(AXe) + (FxG) + HxI)(CxO) <

F+1i F+H

where:
A=the estimated number of beneficiaries

who would receive the level of care
provided rn-an SNF, ICF, or lCF/MR
under the waiver.

B =the estimated Medicaid payment per
eligible Medicaid user of such
institutional care.

C=the estimatednumber of beneficiarnes
who would receive home andI
community-based services under the
waiver or other nonnstitutional
alternative servicessncluded under the
State plan.

D=the estimatedMedicaid payment per
eligible Medicaid user of such home and
community-based services.

F= the estimated number of beneficiaries
who would likely receive the level of
care provided m an SNF, ICF, or ICFjMR
in the absence of the waiver.

G= the estimated Medicaid payment per
eligible Medicaid user of such
institutional care.

H =the-estimated -number of beneficiaries
who would receive any of the
nonistitutional. long-term care services
otherwise provided under the State plan
as an alternative to Institutional care.

1= the estimated Medicaid payment per
eligible Medicaid user of the-
noninstitutional services referred to in H.

§ 441.304 Duration of a waiver.
(a) Except as provided in paragraph

(b) of this section, a waiver of State plan
requirements to provide home or
community-based services approved
under this section will continue for a
three-year period from the date of the
approval. If the agency requests it, the
waiver may be extended for three years

after the mitial three-year period, If
HCFA's review of the prior three-year
period shows that the assurances
required by § 441.302 of this subpart
were met.

(b) If HCFA finds that an agency is
not meeting. any of the requirements for
a waiver contamedm this subpart, the
agency will be given a notice of HCFA'a
findings and an opportunity for a
hearing to rebut the findings. If HCFA
determines that the agency is not In
compliance with tis subpart after the
notice and any hearing, HCFA will
terminale the waiver.

§ 441.305 Notification of a waiver
termination.

(a) f a State chooses to terminate its
waiver before the three-year period Is
up, it must notify HCFA in writing S0
days before terminating services to
recipients.

(b) If HCFA or the State terminates
the waiver, the State must notify
recipients of services -under the waiver
in accordance with § 431.210 of this
subchapter and notify them 30 days
before terminating services.
(Catalog of Federal Domestic Assistance
Program No. 13.714, Medical Assistance
Program)

Dated: September 18, 1981.
Carolyne K. Davis,
Admimstrator, Health Care Financing
Administration.

Approved: September24,1981.
Richard S. Schweiker,
Secretry.
IFR Doc. 81-2331 Filed -,V-l 8:45 am]
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Health Care Financing Administration
42 CFR Part 405
Medicare Program; Inpatient Routine
Nursing Salary Cost Differential

AGENCY: Health Care Financing
Administration (HCFA), H-S.
ACTION: Interim final rule with comment
period.

SUMMARY; Because patients age 65 and
over are presumed to require more
nursing services than the general patient
population, the Medicare reimbursement
principles currently recognize an
inpatient routine nursing salary cost
differential for hospitals and skilled
nursing facilities (SNFs). This
differential is presently set at the rate of
8 percent. On August 13, 1981, Pub. L.
97-35, the Omnibus Budget
Reconciliation Act of 1981, amended
section 1861(v)(1) of the Social Security'
Act, by incorporating the nursing salary
cost differential for hospitals
specifically into the statute and by
limiting the rate for hospitals to no more
than 5 percent, beginning October 1,
1981.

We are amending the Medicare
regulations to incorporate the legislative
amendment for hospitals.
DATES: These regulations are effective
October 1, 1981 and are being published
in final for reasons described in the
Supplementary Information below.

However, we will consider any
written comments mailed by November
30, 1981, and revise the regulations, if
necessary.
ADDRESS: Address comments in writing
to: Admimstrator, Department of Health
and Human Services, Health Care
Financing Administration, P.O. Box
17073, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G Hubert H.
Humphrey Building, 200 Independence
Ave., S.W., Washington, D.C. or to
Room 789, East High Rise Building, 6325
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPP-
171-FC. Agencies and orgamzations are
requested to submit comments in
duplicate.

Comments will be available for public
.inspection, beginning approximately two
weeks after publication, in Room 309-G
of the Department's office at 200
Independence Ave., S.W., Washington,
D.C. 2020? on Monday through Friday of
each week from 8:30 a.m. to 5:00 pm.
(202-245-7890).

Because of the large number of
comments we receive, we cannot

acknowledge or respond to them
individually. However, if as a result of
comments, we believe that changes are
needed in th-e regulations, we will
publish the changes in the Federal
Register, and respond to the comments
in the preamble of that document.
FOR FURTHER INFORMATION CONTACT.

William Goeller (301] 597-1802.
SUPPLEMENTARY INFORMATION:

Background

Under Part A of the Medicare program
.(title XVIII of the Social Security Act),
hospitals and skilled nursing facilities
(SNFs) are reimbursed based on the
reasonable cost of health care items and
services furnished to beneficiaries. The
Medicare rules for calculating
reimbursable costs of these providers
include an inpatient nursing salary cost
differential (42 CFR 405.430). This
differential was adopted by the
Medicare program on the basis of
certain studies that were conducted at
the time that indicated that, on the
average, elderly patients in an
institutional setting require more general
routine nursing services than do other
patients. The differential is also applied
to pediatric and maternity patients, who
also are assumed to require a greater
amount of routine nursing services than
other patients.

The differential is not an add-on to
the'total routine nursing salary costs
incurred by a provider, but rather a
reallocation of the actual routine nursing
salary costs between aged, pediatric
and maternity patients and all other
classes of patients.

The effecrof the nursing differential is
that the Medicare program recognizes a
higher than average routine per diem
cost for aged, pediatric and maternity
patients and a lower than average per
diem cost for other classes of patients.
(Disabled Medicare beneficiaries are
counted in the "all othee' category
unless they are otherwise pediatric or
maternity patients, and-the lower than
average per diem is applicable to that
class of patient.) The total impact of the
differential on a particular provider's
Medicare reunbursement will vary,
depending on the provider's patient mix,
If all of the provider's patients were
aged, pediatric and maternity, no
differential would be applicable.

We originally published regulations in
the Federal Register on July 2,1971 (36
FR 12606) to establish the principle of an
inpatient routine nursing salary cost
differential as an element of
reimbursable cost under the Medicare
principles of reimbursement. The
differential was effective for services

furnished beginning July 1, 1969 and we
set the rate at 8 percent.

On May 23,1975, we amended the
regulations (see 40 FR 22540) to
terminate payment of the inpatient
routine nursing salary cost differential
for provider cost reporting periods
beginning July 1975. Howyever, on August
1; 1975, the U.S. District Court for the
District of Columbia declared the
amended regulations invalid. To comply
with this decision, we Issued
instructions to Medicare fiscal
intermediaries (Part A Intermediary
Letter No. 75-49, September 1975)
instructing them to continue payment of
the differential in accordance with
regulations previously In effect.
However, the regulations were not
amended to reflect the court's decision.

Statutory Amendment

Section 2141 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-
35) amended section 1801(v](1) of the
Social Security Apt by requiring that the
Secretary, through regulations, allow an
inpatient routine nursing salary cost
differential as a reimbursable cost of
hospitals, at a rate not to exceed 5
percent. The legislation also requires the
differential to be applied under the same
methodology as that used In April 1981.
The amendments apply to cost reporting
periods ending after September.30, 1961.
In cases of cost reporting periods that
begin before October 1, 1981, the
reduced rate is imposed only in
proportion to the part of the period that
occurs after September, 1981.

The statute also requires the,
Comptroller General to conduct a study
of the extent, if any, to which the
average cost of efficiently providing
routine inpatient nursing care to
Medicare beneficiaries exceeds the
average cost of furnishing that care to
other patients. The report is due to
Congress by February 13, 1982.

Regulatory Provisions

Current regulations at 42 CFR 405430
indicate that there is a nursing
differential of 8 1/2 percent payable for
services furnished during specified
periods. The regulations cover Medicare
institutional providers of services, which
include both hospitals and SNFs.
Historically, we have uniformly applied
the differential to both types of
institutions. The legislation establishes a
routine nursing salary cost differential
for hospitals at a rate not to exceed 5
percent beginning October 1, 1981, but is
silent with respect to the application of
a nursing salary differential for SNFs.
We will, therefore, continue to apply the
differential to SNFs at the rate of 81/
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percent after September 30 1981. We
are amending the regulations to
implementtheprovsionsof the statute
as-follows:

A Section-405.430a})-Principe. 'This
paragraphcurrently states thatthere is-a
differential -of 8 percent payable for
periods after June 30, 1969. to the
provider's -first cost-reporting period
beginning after June 1975. We have
changed this paragraph by deleting the
reference to June 30. 1969 and to show
that for'hospitals there is a differential
of 8 percentforinpatient routine
nursing services 1urmshed through
September30. 1981, and a differential of
5percentfor inpatient routine nursing
servces hmshed thereafter. We also
state in thisparagraph that the ZY
percent differential will continue for
SNFs.

B Section 405.430[b7)--Defmition of
'tAdjustedizipatlentxoute nuMsng
salary cost" This subparagraph
currently gives an explanation and a
formula for determining the differential
at 8 percenL We have changed the
explanatoryrnaterial to delete I
references to specific percentages and
have deleted the formula. We do not
believe further clarification of the
explanationis -ecessary.

C Section 405.43O[c)-Applcatiom We
are revising this sectionto conform to
the specific differential percentages in
effect and the time penods to which
they apply. We are also removing any
references toperiodspriorlo Jine 30,
1969.
D Section 405.430[d)1), (2) and (3)-

Effective dates. We have revised
§ 405.4301d) in the following -manner

1. In paragraph,(d)(1), we have
removed references to cost reporting
periods beguningprior to July 1,1969.
Also in that paragraph,-we have made a
technical correctionto eliminate the
current wording in the paragraph that
indicates that the differential no longer
applies afterjune 1975.Further. weliave
added language to the paragraph that
makes it clear that the existing
diffeiential rate of 8 percent will
continue to apply to SNFs for periods
,after September:30, 1981.

2. We are revising paragraphs (d)(2)
and [d)d3] to indicate that lospitals 'with
cost reporting periods that straddle
Outober 1,1981, Ithe effective date of
the 5 ijercent differential for hospitals)
-are to calculate the differential for that
portionofthe penod through September
30,1981, at 81h percent and to calculate
the differential at 5-percent for that.
portion of the period after that date. The
individual calculations are simplified by
computing an aggregate nursing
differential percentage weighted to
reflect the number of months m the cost

reporting periodwhere the 8/ percent
factoris applicable andthenumber of
months in the period where the 5
percent applies.This weighted
percentage is computed as follows:
(Total Months In Cost Reporting period prior
to October 1,1981) X 1.085 + (Total Months
in Cost Reportingperiod after September30,
1981) X 1.085 2 calendar months
Nursing Differential Percentage

The -following table will be used to
compute the routine nursing salary cost
differential for 12-month costreporting
periods beginning before October 1,
1981, and ending on the last day of each
of the 12 months after September 30,
1981. We will publish this table m our
cost reportinginstructions for hospitals.
For cost reporting periods ending on a
day other than-the last day of the month,
the table would-notbe appropriate. The
appropriate aggregate-percentage can be
developedusing the above formula and
stibstituting calendar days for calendar
months.Also, the table would not be
approprmate-for cost reporting periods of
less than 1Z months.

Byusing-the aggregate percentage for
the appropriate cost-reportingpenod
designated inthe -table, we can compute
the mpatient routine nursing salary cost
differential-in the same manner as for
costreporting-periods that do not
straddle Octoberl, 1981. Accordingly.
the appropriate percentage should be
substituted for 1.085 shown in the
example m42 CFR405.430(e)(1).
12-month CostReporthg PernodEn ding
Date-Nursing DifferentialPercentage
October31. 1981-1.082
November 301981-.050
December 31,1981-1.077
January 31,1982-1.074
February 28,1982-1.071
March 31. 195-1.008
April 0, 1982--.065
May 31.198--1062
June 30.1982-1.059
July 31.1982-1.055
August 31,1982-1.053
September30.1982-.05

Waiver of Proposed Rulemaking
These amendments are technical in

nature and merely implement the clear
language of Pub. L 97-35. Theyreinstate
in regulations an inpatient routine
nursing salary cost differential of 8
percent for hospitals and SNFs for cost
reporting periods beginning after June
1975. The amendments also reduce the
rate of the inpatient routine nursing
salary cost differential to 5 percent for
hospitals for-services furnished after
September 30,1981. In our view,
publishing a notice of proposed
rulemaking is unnecessary for the
immediate and proper implementation
of this provision and would not

contribute to the clarification of any
issues. Moreover, the statutory language
is quite clear in Tequring that these-
changes to the regulations be effective
October 1,981, and any delay caused
by such a notice would not serve the
public interest We therefore find good
cause to waive proposed rulemaking
procedures.-e w llbowever, consider
any comments on this rule that are
mailed by the date specified above in
the "DATES" section and make any
further changes that may be necessary.
We also find good cause to waive the
delayed effective date for these
amendments based onthe statutory
effective date.

ImpactAnalyses

Executive Orderl229

The Secretary has determined that
these final regulations do not meet the
criteriafor a "major rule", as definedby
section 1(b) of Executive Order 1229L

As stated above, thesenIles are
essentially technical in that we are
updating our nursing salary cost
differential policy to cover the penod
after June 1975 and-implementing,
specific provisions of the law, about
whuch we have no discretion, -to cover
the period beginning October 1,1981.
Because the intent of the Congress in
enacting section 2141 of the Omnibus
Budget Re conciliation Act of 1981 was
to reduce totalMedicare program
outlays, hospitals will experience a

. decrease in totalMedicare
reimbursement. We expect that
implementation of the law will resultin
a decrease in total Medicare
reimbursement tohospitals in fiscal year
1982 of about $53 million.

RegulatoryFlexibiUIyAnalysis

Section 604(a) of the Regulatory
Flexibility Act of 1980 (ptub. L 96-354)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues
regulations,-which would have a
"stgnificantimpact ona substantial
number of small providers". The
analysis is intended to explain what
effect the regulatory action by the
agency would have on small businesses
and other small entities and to develop
lower cost or-burden alternatives.

.As noted above, hospitals, most of
which are small entities, will experience
some reduction in Medicare
reimbursementAHowever, the reduced
reimbursement of $53 million represents
only about one tenth of one percent of
hospital revenues and can be offset by
realiocation of-charges to other patients



48546 Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

or changes in staffing patterns.
Accordingly, we have determined that
the impact on hospitals is not
"significant" and does not require
preparation of a regulatory flexibility
analysis.

PART 405--FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

42 CFR Part 405, Subpart D is
amended as follows:

1. The authority citation for 42 CFR
Part 405, Subpart D'reads as follows:

Authority: Secs. 1102,1814(b), 1833(a),
1861(v), and 1871, 49 Stat. 647, as amended, 79
Stat. 296, 79 Stat. 302, 79 Stat. 322, 79 Stat.
331; 42 U.S.C. 1302,1395 et seq., unless
otherwise noted.

2. 42 CFR 405.430 is amended by
revising paragraphs (a), (b)(7), (c), (d)
(1), (2) and (3), and (e)(1) and removing
paragraph (e)(3) to read as follows:

§ 405.430 Inpatient routine nursing salary
cost differential.

(a) Principle. In recognition of the
above-average cost of inpatient routine
nursing care furnished to aged,
pediatric, and maternity patients, an
inpatient routine nursing salary cost
differential is allowable as a
reimbursable cost of a provider. The
allowable differential applicable to such
inpatient routine nursing salar costs of
aged, pediatric, and maternity patients
is reimbursable at the rate of 81/2
percent for services furnished by
hospitals and skilled nursing facilities
before October 1, 1981. For services
furnished on or after October 1,1981, the
applicable rate will be 8/ percent for
skilled nursing facilities and 5 percent

-for hospitals. Recognition of the
differential by the health insurance
program is accomplished through an
inpatient routine nursing salary cost
differential adjustment factor as
specified in paragraph (b)(8) of this
section.

(b)'Definitions-

(7) Adjusted inpatient routine nursing
salary cost. The adjusted inpatient
routine nursing salary cost attributable
to title XVIII beneficiaries is determined
on a per diem basis and is arrived at by
dividing (i) total inpatient routine
nursing service salary costs for all
patients (excluding nursery patients),
plus the differential percentages as
specified in paragraph (a) of this section
by (ii) total inpatient days (excluding
nursery days), plus the differential

percentages, as specified in paragraph ,
(a) of this section, of aged, pediatric, and
maternity days. This quotient is the
adjusted average per diem inpatient
routine nursing salary (excluding
nursery salary) cost.

(c) Application. (1) In the
determination of health insurance
inpatient routine service costs, an
inpatient routine nursing salary cost
differential applies for aged, pediatric,
and maternity patients.

(2) Althoughthe inpatient routine
nursing salary-cost differential under the
health insurance program is established
at a rate of 8Ya2percent for skilled
nursing facilities, and 8/2 percent for
hospitals, through September 30,1981,
and at 5 percent thereafter, the effect of
the differential on reimbursement to a
particular provider is also a function of
the relationship that total aged,
-pediatric, and maternity patient days of
service bears to total patient days of
service (excluding nursery days)
rendered by that provider.

(d) Effective dates-(1) Cost-reporting
periodsending before October 1,1981.
For cost-reporting periods ending before
October 1, 1981, an inpatient routine
nursing salary cost differential of 8/2
percent is applicable for the reporting
period as an element in the computation
of a hospital's or skilled nursing
facility's reimbursable cost. For cost
reporting periods ending after"'
September 30, 1981, an inpatient routine
nursing salary cost differential of 81/2
percent will continue to apply for skilled
nursing facilities for the reporting period
as an eldment in the computation of its
reimbursable cost.

(2) Hospitals with cost reporting
periods beginning before October 1,
1981, and ending after September 30,
1981. For hospitals with cost reporting
periods beginning before October 1,
1981, and ending after September 30,
1981, an inpatient routine nursing salary
cost differential is applicable as an
element in the computation of the
hospitals reimbursable cost as follows:

(i) For that portion of the cost
reporting period occurring before
October 1, 1981, the routine nursing
salary cost differential of 8 /2 percent is
applicable.

(ii) For that portion of the cost
reporting period occurring after
September 30, 1981, a routine nursing
salary cost differential of 5 percent is
applicable.
For cost reporting periods ending on the

last day of a month, a composite nursing
differential percentage will be
determined based on the number of
months in the reporting period occurring
prior to October 1 10181, and the number
of monihsending after September 30,
1981. For cost rep6rtifig periods ending
on a day other than on the last day of
the month; a composite nursing,'
differential percentage will be
determined based on the number-of,,
calendar days in the keporting period
occurring prior to October 1,1981 and
the number of calendar days ending
after September 30, 1981.

(3) Hospitals with cost reporting
periods beginning on or after October 1,
1981. For hospitals with cost reporting
periods beginning on or after October 1,
1981, an inpatient routine nursing salary
cost differential of 5 percent is
applicable for the reporting period as an
element in the computation 6f, the
hospital's reimbursable cost. ,

(e) Examples-(1) Illustration of
calculation of differential adjustment
factor for a cost-reporting period ending
before October 1, 1981.

Inpatient routine nursing salary costs (exclud.ng
nursery costs)-..... ........................ .-

Total Inpatient days ...........
Total inpatient days app;cablo to benellclares...
Total aged, pediatn, and maternity days,..
Adjusted per diem Inpatient routine nursing

salary (excluding nursery s,ary) cost.

$160,00OX1.085

(12,80o+5,120)+(5,120X1.08S)

Average per diem routine nursing salary (ox-
cluding nursery salary) cost
$160,000-,.12.800 ................................ ,

Per diem differential adjustment factor......
Allowable routine nursing salary cost differential

adjustment factor applicable to beneticaries
for the reporting period $0.62X3,840 ...........

$160,000
t2,000
3,040
56120

$13,12

-1260
.02

S2.301

(2) Verification of differential
adjustment factor computation as
calculated in the illustration in (e)(1) of
this section. Using data in the
illustration in (e)(1) of this section the
computation of the differential
adjustment factor may be verified as
follows:

(i) Adjusted per diem Inpatient routine nurs!ng
salary cost per computation In (e)(1)........... $13.12

(i) Total adjusted Inpatient toutine nursing
salary cost for these patients (5.120X$13.12).. $07,174A0

(iii) total Inpatient routine nursing salary cost for
the remainder of the adult patient population
($160,000-$67,174A0) ........................... ,.... $92,025.0

(r) Per diem Inpatient routine nursing salary
cost fo. the remaining adult patient popula.
VonL............... .......................... $12.09

Total patient days ................... ............. 12,800
Aged, pediatnc, and maternity days................. . 6,120

Remaining adult patient days. .................... 7.680

$92025.60/7,680=$12.09
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(v) Dfference between adiusted per dier inpa-
tient routine nursing-salary cost and per dcien
npatient routine n saary cost for the

remainder of the a p nt population @
less @ ,$1.03

(vi) $1.03+$12.09=8.5 percent
(W) Average- dr routine mnursng salary

cost included in baso computation of cost of
routine services (SI60.0o00-12,00) $12.50

(i-) Inpatient routine nursing salary cost dcffer-
enial adjusTment factor to be reimbused in
addition to average per diem routine nursing
salary cost (SI3.12-SI2.50) $0.62

(or) Portion of the per diem r natent routine
nursng salary cost ciferential Induded in the
cost of routine servce (St2.50-S!2.09). SOAI

(Catalg of Federal Domestic Assistance
Program No. 13.773, Medicare-Hospital
Insurance Program)

-Dated. September 15, 1981.

Carolyne K. Davis,
Administrator, Health Care Financing
Administration.

Approved. September 22,1981.
Richard S. Schweiker,
Secretaiy.
[PR Doc. 81-28332 Filed 9--0-81 OA45 am]
BIL.IG CODE 4410-35-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Health Care Financing Administration
42 CFR Parts 405 and 441

Medicarp and Medicaid Program; Less
Than Effective Drugs.and Inpatient
Hospital Tests'
AGENCY: Health. Care Financing
Administration" (HCFA), HHS.
ACTION: Interim final rule with comment
period.

SUMMARY: This rule amends current
Medicare and Medicaid regulations to
implement two provisions of the
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-3,5). Those provisions
are intended to assure that Federal
funds are properly expended for drug
products and inpatient tests without
endangering the quality of-care provided
Medicare and Medicaid beneficiaries.
The amendments pertain to the
following subjecfs:

I, Prohibition of the use of Federal
funds under the Medicare Part B and
Medicaid programs-for drugs that the
Food and Drug Administration of HHS
has proposed, in a notice of opportunity
for hearing, to withdraw from the
market because they are less than
effective. (Section 2103 of Pub. L. 97-35).

II. Prohibition of the use of Federal
funds under the Medicaid program for
routine inpatient hospital tests unless
they are ordered by the attending
physician or other responsible
practitioner for purposes of diagnosis
and treatment of apatient's specific
condition. This prohibition does not
apply, however, for inpatient hospital
tests furnished in emergency situations.
(Section 2164 of Pub.L 97-35).

EFFECTIVE DATE: October 1,1981 (see
Supplementary Information for further
explanation). Although these regilations
are being issued in final for reasons
described in the Supplementary
Information section, we will consider
any comments mailed by December 30,
1981, and we -will revise the regulations,
if necessary.
ADDRESS: Address comments in writing
to: Administrator, Department of Health
and Human Services, Health Care
Financing Adminstration, P.O. Box
17073, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G, Hubert H.
Humphrey Building, 200 Independence
Ave., S.W., Washington, D.C., or to
Room 789, East High Rise Building, 6325
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPP-
176-FC. Agencies and organizations are

requ lsted to. submit comments in
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks after publication, in Room 309-G
of the Department's office at 200
Independence Ave., S,W., Washington,
D.C., 20201 on Monday through Friday of
each week from 8:30 a.m. to 5:00 p.m.
(202-245-7890).

Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually. However,'if as a result of
comments, we believe that changes are
needed in these regulations, we will
publish the changes in the Federal
Register and respond to the comments in
the preamble of that document.
FOR FURTHER INFORMATION CONTACT.
Henr J. Hehir, 301-594-8561.
SUPPLEMENTARY INFORMATION:

1. Less Than Effective Drugs,

A. Background
.Both'the Medicare program under title

XVIII and the Medicaid program under
title XIX of the Social Security Act
reimburse, under certain circumstances,
for drugs provided to eligible
individuals. Medicare is authorized,
under sections 1812(a), 1832(a),
1861(b)(2), 1861Wi)(5), 1861(s)(2) and
1861(t) of the Act, to provide coverage of
drugs under Part A (Hospital Insurance)
when they are furnished during a
Medicare-covered stay in a hospital or
skilled nursing facility; and under Part B
(Supplementary Medical Insurance) for
drugs which cannot be self-admiiustered
and-are furmshed incident to a
physician!s professional service or in the
outpatient department of a hospital.
Medicare's regulations implementing
these statutory provisions re set forth
in 42 CFR 405.116(a), 405.125(a), and
405.23f.

Under the Medicaid program, Stafes
may reimburse for prescribed drugs as
an optional item of service under section
1905(a)(12) of the Act. As specified in
regulations at 42 CFR 440.120, drugs
must be prescribed by a physician or
other licensed practitioner of the healing
arts within the scope of his or her
professional practice, as defined and
limited by Federal and State law,
Currently, 51 of the 54 States and
jurisdictions with Medicaid.programs
mlude coverage of prescribed drugs.

The 1962 amendments to the Federal
Food, Drug, and Cosmetic Act (Pub. L.
87-781, October 10, 1962) added the
reqirement that new drugs, as defined
in that Act, section 201(p), 21 U.S.C. 321
(p), be found to have, substantial
evidence of their effectiveness under the
conditions that are prescribed,

recommended, or suggested in the
proposed labeling, before they can be
approved for marketing. Before those
amendments, the statute required that
new drugs only be found safe, rather
than both safe and effective, before
marketing. Authority under the now
drug provisions of the Federal Food,
Drug, and Cosmetic Act has been
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10).

In addition to new drugs proposed for
marketing in the future, the 1902
amendment applied retroactively to all
drugs approved as safe by the Food and
Drug Administration (FDA) from 1938 to
1962. Because an estimated 4,000 pro-
1962 drug products needed to be
reviewed for effectiveness, FDA
contracted with the National Academy
of Sciences, National Research Council
(NAS-NRC) on June 16, 1966, to review
those drugs and report to FDA findings
and recommendations with respect to
their effectiveness. NAS-NRC reviewed
the drugs and forwarded to FDA for
review aid an initial determination by
that agency as to effectiveness. FDA
classified each labeled indication for
each drug as: effective, probably
effective, possibly effective, or
ineffective. The program was named the
Drug Efficacy Study Implementation
(DESI).

FDA published in the Fderal Register
a notice of the effectiveness rating for
each indication of each drug In the DESI
program.'For those drugs determined to
be less than effective, It has been
necessary for FDA to review any
additional evidence submitted by the
manufacturers in support of their
therapeutic claims for the drugs. If the
Bureau of Drugs, FDA, then decides that
a drug product lacks substantial
evidence of effectiveness for the
conditions it is intended to threat, it
publishes in the Federal Register a
notice of opportunity for hearing
(NOOH) on a proposal to withdraw
approval for marketing. This notice
affords the manufacturer an opportunity
for a hearing before a final
determination by FDA that a drug lacks
substantial evidence of effectiveness for
-any claim and is no longer approved for
marketing. The Commissioner of FDA
'has redelegated the authority to issue an
NOOH to the Director and Deputy
Director of the Bureau of Drugs (21 CFR
5.82(a)).

The Drug Amendments of 1962 also
made changes in the classification of
drug products. Before 1962, section 607
of the Federal Food, Drug, and Cosmetic
Act established certification and other
procedures for certain specifically
named antibiotic drugs determined to be
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safe andeaffective. Otherantiblotics
werexegulated along 'with
nonantibiotics,mudersection'505 of that
ActLand ware'approvedonthe 'basis of
safety. The 1962 amendmentschanged
.this systembymakng'aUntibiotics
subject tosection507 andallowmg
those that were switched from section
505 to be certified unless they were
determined to lack substantial evidence
of effectiveness.

Thus, theDESIreview encompassed
bothnew.dru .products [section.05
drugs) and.antihiotics fsectionZ07
drugs]. The standards thatmustleimet
to showsafe!r~andeffectiveness zpply
equallytomonantibiotics and
antibiotics, and theprocedures for
removing'bothldcnus ru.sfrom the
market are simlarin tatzan:NOOHis
offered.

B. New Legislation
If a determinationhas been-made 'that

a drugisless'than effective for all
conditons ofse.and.mNOOH that
effect has 'been'published'Congress
believes that'the drug's use should not
be reimbursed-under the!dedicare Part
B and Medicaid programs unless.there is
a compelling justificationforits-medical

)need. Therefore,'Congress-enactedi
section 2103 ofEnWlb.I 97-35,'the
OmnibusBudget-Reconciliation Avt'df
1981.'Section 2103-adds-sections38B2[cd)
and 1903(i) (5] to the'Socia-Security Act.

Section1862(c),of- he Act prohibits
payment uner Me dicare !PartB 'oruny
drug'product'(-1) that'was approved-by
FDA beforeOctober 10,1962,2)tht is
furrdshed'tob'eneBcriaiiesonlyupon
prescrption,43) thatIs'thesuWiJectof an
NOOHissued under secion 505[e) 'of
the Federal'Food, Drug,:and Cosmetic
Act'and-pubisnedin'ftheTederal
Register stating'that substantial
evidence of the effectiveness .of the drug
product for all its uses is lacking, and (4)
for w~ch the Secretaryiasmnot
deternimed'there is atcompe~ling
justification-forits medical need.

The-proflib'iton.in section l862[c :of
the Adt.appliesboth to .drug products
named m the NOOHNan to those that
are identical,,related, or s-illar to the
drugs -named.A furthervexplanation of
these relateddrugsis proVidedhelow
under the next;caption).

Section 1903 (ijf5j Df-theActrgeuires
that Federal payment under Medicaid
not bemadefor -ny rug pro fuctthat 3s
excludedfrom paymentiunder dedicare
PartB:because ofsectiona852c).o The
Act

C. Pxovidsons.oflhe egzdations
1. ugs xiffected. Two nategories-of

drugs are .ffected-by theseregulations,
The first category includes any

prescription drug approved byFDA
before October 10, 1952, for which FDA
has, upon reevaluating itfor efficacy,
proposed an order to withdraw approval
of the drug'because o alack of
substantial evidence dflts;effectiveness.

Asspecdifedin thelegislation, these
regulations apply only tosection 505
drugs, including antibiotic-containing
drug :pro ducts or]uinally approved and
currentlyregulated undersection -05.
Even though he]Bureau of Drugs issues
NOOHs for-section 307,i rugs
(antibiotics) thatarefoundto lack
substantialevidence Jof effectiveness,
Congressdidnot extendits prolbition
onTederallunds.to those drugs. For this
reason. we-are.notincluding section-B07
drugs m these-regulations.-Further,
antibiotic drugs.approved:prior o 192
undersectionZ.07.andlatertransferred
to section 505 are not covered by these
regulations.iHowever, we'are xequesting
mterestedparties to romment.on he
possibility ofin cludlngsection507,drugs
some timen the-future.

The second category.of drugs includes
other products that are identical,
related. orsunilar to heirst category.
These products are so-called 'me-too"
drugs .that were marketedunder
different names or-by different firms,
withoutFDA's-approvaL

AnNOOH spediicallymiamesonly
those drg -pro ducts that are thesubject
of new drugiapplications, because itis
not feasible for FDA to list identicaL
related, and sinilarproducts thatare
not explicity su'bjects of-those
applications..However, to acruevelthe
purpose for .whichithe-stathtory
requirement'for ,efficacy review .'was
enacted, itis essential'that efficacy
decisionsbe:applied to all iaenticaL
related, orsunilar drug products.This
applicabilityis described in2l'CFR
3106.'Consequently, FDA applies the
same regulatory policy to thesedrug
products eventhough they are notlisted
in the Federal Register notice.The FDA
regulations (21 CFR 310.6(a)) specify that
manufacturers and distributors of drugs
shouldreviewitheir products as drug
efficacymoticesare published. and
assure that:theiridentical, zelated,,or
similar productscomply with The drug
efficacynotices.

While sections 1862(c) 'and 1903(i)(5)
of theActprohibit.Medicaid and
MedicarelPar tBreimbursement for
drugs determnedto be less than
effective, they also provide for an
exception.Jf,'as'mdicatedabove, he
Secretary'determmedhat:Ihere s a
compellingjus tification for adrug's
medicalneed. hen thestatuteallows us
to continue-reimbursementfori=hat drug
regardless of-its FDA standing.

Congress dld mt'specif ineither the
legislation or the conferencereports
how or when such a determination
wouldbe made. FDAhas already-made
a "compelling justification"
determination for certain DESIdrugs in
order to permit-theircontined
marketing whileadditional testing is
conducted in an attempt to demonstrate
their effectiveness. These lrugsare
designated as "paragraph XIV" drugs
andwere~exemptedfrom~the limetable
establishedin a court orderfor removing
less than effective'drugs from the
market (American PublicHeaith
Association v. Veneman, 349F.'Supp.
1331 (D.D.C. 1972)]. Drugswereputin
paragraph X1VJstatus when FDA
determined hatithere wasa compelling
justificationaforthe drugs'medicaleed.

FDA's current procedure is'toxevoke
theparagraphXlV:exemptionplnorio.or
simultaneously with the issuance of an
NOONL Thus, techmcally.anNOOH is
not issued withrespectto a paragraph
XIV drug. Rather, the NOOHisissued
whenthe drug is removed from
paragraphMXV:status. Similarly, if an
NOOH had been issued, and thereafter
a drug was 1put in paragraphXIVstatus,
the latter action is considered as
revoking the NOON. Therefore, a drug
product is subject to either aiiNOOH or
the paragraph XIV exemption, butnot to
both at the same time.

'One couldinterpret'the legislation as
referring to paragraph XIV drugs.
Another interpretation's thatthe
determination is notrestricted to
paragraph XIV drugs,'butrather
represents a different set of .
determinations Troinhose nare earlier
by FDA. The short time framefor
implementingsecflon2103,ofYPdb.L97-
35, precluded an opportunity for
reviewing all options for determining
compelling medical needfor'the drugs.
At this time,'thesezegulationslimitany
determination-made underthis -section
of the Act (1W82(c](l]D) to th6semrade
by FDA under theparagraphmv
exemption.Ve are, however, eviewing
options andwelcome comments on
procedures we might usein thelfuture.

2.Pomt of temiznad'on o f Tederal
rezmbursemenL We willerminate
Federal reimbursementounderthe
Medicare.PartB.andMedicaid.pro:ems
for the affected drugs when EDAhas
publishedin the Federal Register an
NOOH on a p3roposed-order to withdraw
approval for a drug because that drug is
determined to lack substantial evidence
of effectiveness forall conditions af.use
prescribedirecommended. or suggested
in its labeling.If'any,dng thatis the
subject of an NOOHis subsequently
proven to be effective, the Federal
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government will reimburse under
Medicare Part B and Medicaid claims
that were denied during the period.the
NOOH was in effect because the drug
was determined less than effective.

Although the statute did not specify
"the length of time between the date the
NOOH is published and the date we
would no longer reimburse'for the
affected drug, we believe it would be
virtually impossible to inform all
interested parties (Medicare contractors,
Medicaid State agencies, physicians,
pharmacists, medical facilities, and
others) of the FDA's action on the same
day the NOOH is published. We
published a notice of proposed
rulemaking (NPRM) in the Federal
Register on June 5, 1980 (45 FR 37858)
that proposed some restrictions in the
Medicare and Medicaid policies of
reimbursing for less than effective drugs.
Comments we received in response to
that NPRM indicated that it would be
appropriate to allow at least 30 days for
notification of interested parties when
FDA published a determination in the
Federal Register. We agree with these
comments.

Therefore, although the statutory
provision takes effect when the NOOH
is published, we will, m the exercise of
our enforcement discretion, grant a
grace period of 30 days before we
terminate reimbursement under this
provision. The prohibition on the use of
Medicare Part B funds to pay for less.
than effective drugs furnished to
beneficiaries would be enforced with
respect to drugs furnished to
beneficiaries after the 30th day
following the date of publication of the.
NOOH in the Federal Register.
Similarly, for Medicaid, the prohibition
on Federal financial participation (FFP)
would be enforced with respect to drugs
purchased by or provided to
beneficiaries after the 30th day
following the publication of the NOOH.

When an NOOH is published in the
Federal Register, we will notify
Medicare contractors and Medicaid
State agencies. We will expect them to
forward the information to their
providers and suppliers.

We will also distribute qnd publish in
the Federal Register a list of all the
drugs that have been the subject of an
NOOI before the publication date of
these regulations. Although this
regulation is effective October 1, 1981,
we are, In the exercise of our
enforcement discretion, allowing a 90-
day grace period. Therefore, the
prohibition against Federal
reimbursement will be enforced for
these drugs beginning January 1, 1982.
(See discussion below regarding
effective date.)

D. Effective Date of the Regulations
These regulations are effective

October 1, 1981. However, in the
exercise of our enforcement discretion,
we are granting a grace period of g0
days during which we will not deny
reimbursement for the affected drugs,
nor will-we audit or disallow Federal
fimds for arny of the affected drugs
because they are subject to an NOOH.

We are allowing 90 days in the case of
Medicare Part B reimbursement so that
Medicare contractors have time to make
the necessary system changes and to
apply them to the list of drugs subject to
NOOHs before October 1. For the
Medicaid program, we are allowing 90
days to provide States with sufficient
time to make any necessary changes in
their claims processing systems to
implement these regulations. In addition,
it will be necessary for Medicare
contractors and Medicaid State agencies
to notify their providers and suppliers.

On January 1, 1982, the prohibition on
Federal reimbursement will be enforced
under Medicare Part B and Medicaid for
any drug that was the subject of an
NOOI-f published before December 2,
1981. For any NOOH published on or
after December 2, the 30-day rule will
apply. For example, Federal
reimbursement for expenses incurred for
a drug product that is the subject of an
NOOH published December 31,1981,
will-be denied begimng January 31,
-1982.

E. Applicability of Prohibition to
Medicare Part A

The new statutory section 1882(c).
prohibiting Medicare payments for less
than effective drugs contains no
reference to PartA of Medicare; its
applicability is limited to Medicare Part
B. Therefore, we are not extending the
prohibition to Part A reimbursement in
these regulations.

II. Inpatient Hospital Tests

A. Background
Under the Medicaid program, Federal

matching funds are available to the
States for inpatient hospital services
provided to beneficiaries. This includes,
in States that choose the option,
inpatient hospital services furnished to
persons aged 65 or older in an institution
for tuberculosis or mental diseases-
section 1905(a) (1) and (14] of the Social'
Security Act and 42 CFR 440.10 and
440.140.

Inpatient hospital tests are part of the
inpatient hospital services provided.
Medicaid beneficiaries. In Pub. L. 97-35,
Congress expressed the belief that many
inpatient hospital tests'are performed (1)
that are not specifically ordered by an

attending physician or other responsible
practitioner, and (2) that are unrelated
to-a patient's specific diagnosis or
course of treatment. Congress also noted
that such tests have unnecessarily
increased Medicaid costs (House of
Representatives Report 97-158, Vol, II, p.
330).

B. New Legislation

In order to address the concerns noted
above, Congress enacted section 2164 of
Pub. L. 97-35. That section amended the
Medicaid law by adding a new
paragraph (i)(6) to section 1903 of the
Social Security Act. The amendment
prohibits Federal payment for Inpatient
hospital tests (other than In emergency
situations) that have not been
specifically ordered by the patient's
attending physician or other responsible
practitioner. Congress enacted that
section because it believes that the
amendment will result in cost savings
without reducing the quality of care to
beneficiaries (H.R. 97-158, Vol. II, p.
331).
C. Provisions of the Regulations

In order to clarify the limits for
providing Federal matching funds to
States for inpatient hospital tests, we
have incorporated the legislative
amendment into Medicaid regulations
by adding a new section 42 CFR 441,12.
That section specifies that Federal funds
for inpatient hospital tests are not
available unless specifically ordered by
a physician or other licensed
practitioner, acting within the scope of
practice as defined under State law,
who is responsible for the diagnosis or
treatment of a particular patient's
condition. An exception Is provided In
the case of emergency services.

State Responsibility

It will be up to the States to determine
the manner in which they will mohitor
bills and conduct utilization reviews to
assure that these provisions are properly
implemented. In our view, the States are
fully capable of performing these
functions without specific Federal rules,
We are available, however, to the States
at all times for any assistance and
consultation they may need.

Responsible Practitioner

New section 1903(1)(6) of the Social
Security Act requires that inpatient tests
be ordered by the attending physician or
"other responsible practitioner".
However, the statute did not define the
term "other responsible practitioner"
and the House Report (H.R. 97-158) did
not address the meaning of that
language,
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We believe that a responsible
practitioner" is an individual other than
anattendingphysiman, acting-ithin the
scope of practice as defined by State
law, who is responsible for the dare or
treatment o'a particulrpatient's
condition, such as a consultant Drintem.
Tis iterprelation -acinowledges-That
an individualother than tfe attenaing
physiciannightbefamiiar -with -the-
spedific'neeas ofthe patient, -and -rould
ordert-estsorthe-purpse-.of-diagnosis
or treatment rff'hatpafienrs'condifion.
Therefore, Federal-matcliingTnds%w ll
be -ahlable for State -Wxenditures for
hospital.tests orderedl-by -abysician -or
licensed practitioner-vfithn'thescope'of
praclfces-d e~ned under State law.

For the T.mose of.Diaaaosis or
Treatment

,As noteda'bove,-we are-requingfihat
inpatient tests be ordered'by-p'hysician
or otherlicense pracfifioner, acting
witmnb e scopezfrpractice as defined
by-Statelaw.who is esponsibl-bTor-the
diagnosisortreatmerit f a;paricular
patieit'-s conlition. Web elieve ilis
reqifirementis-consistent-ith
Congressionaintent-becans e the
Committee reportindicated-that The
Congress. did "not intend this-provision
to in any wayrestrictpayment Tortests
and other diagnostic procedures -the
patients zphysicianeemsle cessary for
the appropiate, treatmeitovf]his 'rher
patientY" TIfR. 97-158, Vol U,-p. 332] We
alsobe'lieve -that-the'language -of our
regulations llows-thepractitioner greal
flexibilityin-etemiuing-wuchtestsa
related-to heliagnoms .-rtratment-of
the patient'The Tegulaons dio not
inhibit thepractice 6f-medricine r
impinge on the pracfifioneis-judgment

Inpatient tests that are notspecifically
ordered by :the attending phymmanmr
other licensed practitioner-whons
responsible-for the~diagnosisor
treatment of a particulurpatienfs illness
or injury would not qualify Tor~ederal
matching funds under these regulations.
While physicians mayliave staning
orders for certain tests for a'll their
patients, such as following surgery, the
test must be specifically ordered for the
particular patient That is, a test ordered
routinely without a predetermined need
for the test for the particular patient will
not qualify for Federal matching funds.

Emergency Services

This amendment to Medicaid law
allows one exception to the limits for
inpatient testing. That exception applies
to emergency situations. Federal
matching funds will be available for
tests ordered in emergency situations
even though they are not-specifically
ordered by aphysician. The exception

was included because-Congress
recogmzedthat, memergencysituations,
prompt -diagnosisand treatment are
necessary.

Currentxegulaionsat 42 CFR
440.1%(e)(1) define emergency hospital
services as'±hose'lnecessary to prevent
-the -deathor sefiou§mpairment of the
health" of a beneficiary. Wezre
incorporating this definition by
reference m the regulations in order to
clarify when the general.restnctions on
payments will notapply tolhis
situation.

D. Effective Date of the:egulalions
Thesexegulations are effective

Ottobert,"1981.1However, inlhe
exercise of our enforcement discretion,
we willgrant-agracepenod ofm90 days
before -we .isallowEPlor hospital
tests that do not conformlolhe
requirements of these regulations. This
grace period is toprovide States with
suffid'ent timeto implement the
regulations, motifyproviaers-of-changes
in the law. -and'make necessary systems
changes. Therefore, the'prohibition.on
Federal funas for Toutine inpatient
hospital tests not ordered bythe
attending physician or other responsible
practitionerwill-be.nforced.on January
1, 1982.

Hl.IVaiver ofroposeadi]lemaldng
•Wzere~publishmig theseregulations m

final form without.notice nfproegosed
rulemakngprocedures.In our.view,
because the language of the statute is
clear,;publishing a prposedxule is
unnecessary for the proper
implementation of these provisions and
would not contribute-to the carification
ofanyassues. Inzaddition, in the extent
that Federaldollarswoildlbe-savedby
implementationof the limits oninpatient
hospitaltests, we.believethat
publication'ofprposedx-lemaldng
would e contrary o he public interest.

Therefore, ve:findgood cause to
wavenotice-of.proposedulemaking
procedures. owever, we invite
comments from States, Medicare
contractors, pharmacists, physicians,
and others interested in these regulatory
changes, and will make any necessary
changes as a result of the comments.

IV Impact Analysis

Executive Order 12291
We have determined that this final

rule.does not meet the criteria for a
major rule as defined by section 1(b) of
Executive Order 12291. That is, this rule
will not have an annual effect on the
economy of $100 million or more; or
cause a major increase m costs or prices
for consumers, government agencies,

industry. .or a geographic region; -or
cause sgnificant-adverse effects on
business or employment.

Although weliave no specific estimate
on-the effect of thealess-than-effective
drug regulations on Medicare and
Medicaid expenditures. weelieve it
will notbe asignificantamount. Any
savings realizedbyprohibiting
reimbursement for less than effective
drugs will most likely be offset by
reimbursement made for substitute drug
products.

With regardto inpatientlhospitaltests,
the Congressional Mudget-Officecost
estimates(H.E. Report No. 27-158
accompanying HLR 3982,aprecursorio
the Omnibus Budget ReconciliationAct
of 1981),projected.costsavings of $10
million mls cal year9-8Z, $14 million-in
fiscal-year 1983, and $17amllioninl scal
year 1984 for tvo provisons in the 1ill:
eliminationofiFederal funds formccess
preoperative hospital stays, andfor
routine administered-tests -unrelated to
diagnosis and-treatment.:Congresslater
dropped the provision concerning
excess hospital stays. For lhatxeason.
the costsamingsimpactfor the.promision
covered milheseregulations would be
less han the total impactindicated
above. Even the overall estimates given
forjhe bvorovisions doziot place these
regulations in the category of a major
rule.

Regulatory Flexib!iWyAct

Section 603(a) of Pub. L 96-354,(The
Regulatory Flexibility Act of71980)
reqturesFederal agencies to prepare and
make -public a regulatory flexibility
analysis 'when egulationshave -a
significant economic impact on a
substantial-number of small businesses
or small governmental jurisdictions.
Because-we'expect thatithemeconomic
impactofihesetegulations is not
significant.'we believe ai-egulatory
analysis is not required. Therefore, the
Secretary certifies, under section 605(b)
of Pub. L 96-354, that tis rule will not
have a significant economic impact on a
substantial number of small entities.

PART 405--FEDERAL HEALTH
INSURANCE FOR-THE AGED AND
DISABLED

42 CFR Part 405 is amended as set
forth below:

1. The authority citation for Subpart B
reads as follows:

Authority, Secs. 1102,1831-1843,181. 1862.
1866,1871.49 Stat. 647, as amended, 79 Stat.
301-312. 313.325, 327.331:42 U.S.C. 1302.
1395 et seq.

2. Part 40, Subpart B is amended by
revising § 405.232(c) to read as follows:
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§ 405.232 Medical and other health
services; conditions, limitations, and
exclusions.

'In addition to the general exclusions
specified m Subpart C of this part, the
following conditions, limitations, and
exclusions shall apply with respect to
the "medical and other health services"
specified in § 405.231;

(c) Drugs and bwlogcals. The
following items and services are
excluded from the term "medical and
other health services"

(1) Any drug or biological that can'be
self-administered, whether furnished by
a physician, a provider of services, or
other than a provider of services.

(2) Any drug product that meets all'of.
the following conditions:

(i) The drug product was approved by
the Food and Drug Administration
(FDA) before October 10, 1962.

(ii) The drug product is available only
through prescription.

(ii) The drug product was the subject
of a notice of opportunity for hearing
issued under section 505(e) of the
Federal Food, Drug, and Cosmetic Act
and published in the Federal Register on
a proposed order of FDA to withdraw its
approval for the drug product because it
has determined that the product is less
than effective for all its labeled
indications.

(iv) The drug product is presently not
subject to a determination by FDA,
made under its efficacy review prograi
(see 21 CFR 310.6 for an explanation of
this program), that there is a compelling.
justification of the drug product's
medical need.

(3) Any drug poduct that is identical,
related, or similar, as defined in21 CFR
310.0, to a drug product'that meets the
conditions of paragraph (c](2) of this
section.

PART 441-SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TOSPECIFIC SERVICES

Part-441 is amended as set forth
below:

1. The table of contents is amended to
add new § § 441.12 and 441.25 to Stibpart
A as follows:

Sec.
441.12 Inpatient hospital tests.

441.25 Prohibition on FFP for certain
prescribed drugs.

Authority.-Sec. 1102 of the Social Security
Act, (42 U.S.C. 1302], unless otherwise noted.

2. Section 441.10 is amended by
adding new paragraphs (f) and (g) to
readas follows:

§ 441.10 Basis.
This subpart is based on the following

sections of the Act which state
requirements and limits on the services
specified or provide Secretarial
authority to prescribe regulations
relating to services:

(f] Section 1903(i](5) foi certain
prescribed drugs (§ 441.25).

(g] Section 1903(i)(6) which prohibits,
(except in emergency situations) FFP ini
expenditures for inpatient hospital tests
that are not ordered-by the attending
physician or other licensed practitioner
(§ 441.12).

3. A new § 441.12 is added to read as
follows:

§ 441.12 Inpatient hospital tests.
Except in an emergency situation (see

§ 440.170(e)(1] of this chapter for
definition), FFP is not available in
expenditures for inpatient hospital tests
unless the tests are specifically ordered
by the attending physician or other
licensed practitioner, acting within the
scope of practice as defined under State
law, who is responsible for the diagnosis

or treatment of a particular patient's
condition.
. 4. A new § 441.25 is added to read as
follows:

§ 441.25 Prohibition on FFP for certain
prescribed drugs.

(a)JFFP is not available In
expenditures for the purchase or
administration of any drug product that
meets all of the following conditions:

(1) The drug product was approved by
the Food and Drug Administration
(FDA) before October 10, 1962.

(2) The drug product Is available only
through prescription.

(3) The drug product is the subject of a
notice of opportunity for hearing issued
under section 505(e) of the Federal Food,
Drug, and Cosmetic Act and published
in the Federal Register on a proposed
order of FDA to withdraw Its approval
for the drug product because It has
determined that the product is less than
effective for all its labeled Indications,

(4) The drug product Is presently not
subject to a determination by FDA,
made under its efficacy review program
(see 21 CFR 310.6 for an explanation of
this program), that there is a compelling
justification of the drug product's
medical need.

(b) FFP is not available in
expenditures for the purchase or
administration of any drug product that
is identical, related, or similar, as
defined in 21 CFR 310.6, to a drug
product that meets the conditions of
paragraph (a) of this section.
(Catalog df Federal Domestic Assistance
Program No. 13.714, Medical Assistance
Program and No. 13.774, Medicare-
Supplementary Medical Insurance)

Dated: September 10, 1801.
Carolyno K. Davis,
Administrator, Health Caro Financing
Admmnstration.

Approved: September 24, 1981.
Richard S. Schweiker,
Secretary.
[FR Dec. 81-28333 Fled 9-30-81: 0:45 am]
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Health Care Financing Administration
42 CFR Parts 430,433,435,441, 447,
and 456
Medicaid Program; Miscellaneous
Medicaid Provisions-lncreas~d State
Flexibility
AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Interim final rule with comment.
period.

SUMMARY: This rule amends current
Medicaid regulations to implement
several provisions of the Omnibus
Budget Reconciliation Act of 1981 (Pub.
L.,97-35). Those provisions give State
agencies increased flexibility in the
administration of their Medicaid
programs. The following subjects and
sections of the law are included in these
amendments:

I. Removal of reasonable charge limits
that apply to reimbursement for the
services of practitioners such as
physicians, and for other
noninstitutional services and items such
as medical supplies and laboratory
services (Section 2174);

II. Removal of the requirement for
collection of third party payments when
the amount of reimbursement that the
State expects to recover exceeds.the
cost of recovery (Section 2182);

IlI. Permitting physician assistants
and nurse practitioners to recertify the
need for continued inpatient care for
patients in institutions and extending
the period of time for recertification
fronf60 days'to 12 months in certain.
facilities for the mentally retarded or
persons with related conditions. (section
2183).

In addition, this rule includes
technical amendments -that add the
Northern Mariana Islands to the States
and territories participating in the
Medicaid program (Section 2162).
EFFECTIVE DATE: October 1, 1981. These
regulations are being published in final,
for reasons described in the
Supplementary Information below.
However, we will consider any written
comments mailed by December 30, 1981
and will revise the regulations if
necessary.

Section 433.139 of these regulations.
contains reporting requirements subject
to the Paperwork Reduction Act (Pub. L.
96-511) which have not been approved
by the Office of Management and
Budget. The reporting is not required
until the Office of Management hnd
Budgetapproval has been obtained.
HCFA will publish a notice in the
Federal Register.when approval has

been obtained, indicating the effective
date of the reporting.
ADDRESS: Address comments in writing
to: Adnimstrator, Department of'Health
and Human Services, Health Care
Financing Administration, P.O. Box
17076, Baltimore, Maryland 21235.

If you prefer, you maydeliver your
comments to Room 309-G Hubert H.
Humphrey Building, 200 Independence
Ave., SW., Washington, D.C., or to
Room 789, East High Rise Building, 6401
Security Boulevard, Baltimore,
Maryland.

In-vornmenting, please refer to BPP-
174-FC. Agencies and organizations are
-requested to submit comments in,
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks afte'publication, in Room 309-G
of the Department's office at 200
Independence Ave., SW., Washington,.
D.C. 20201, on Monday through Friday of
each week from 8:30 a.m. to 5 p.m. (20Z-
245-7890).

Because of the large numberof
comments we receive, we cannot
acknowledge or respond to them
individually. However, if as a result of "
comnigents we belieye that changes are
needed in these regulations, we will
publish the changes in the Federal
Register and respond to the comments m
the preamble of that document.
FOR FURTHER INFORMATION CONTACT:

Paul Riesel (for Medicaid-reasonable
charge limits), 301-597-1843.

Kathy Rama (for flexibility in collection
of payments), 301-594-8221.

Robert Wren. (for recertification), 301-
594-9820.

SUPPLEMENTARY INFORMATION

L. Removal of Reasonable Charge Limits

A. Background
Before the implementation of Pub. L.

-97-35, the Omnibus Budget
Reconciliation Act'of 1981, a Medicaid
agency's reimbursement level for
noninstitutional services such as
physicians' services, laboratory
services, and supplies and equipment
(including equipment servicing) could
not exceed the reasonable charges
established under Medicaid and
Medicare.-Section 1902(a)(30) of the'
Social Security Act required that State
plans for medical assistance must
provide assurance that payments were
not in excess of reasonable charges
consistent with efficiency, economy, and
quality of care. Section 1903(i)(1) of the
Act provided that Federal financial'
participation (FFP) was not made under
the Medicaid program to the extent that
a Medicaid payment exceeded the

charge that was determined to be
reasonable undersection 1842(b)(3) of
the Act. That section addresses charges
allowed under the supplementary
medical insurance portion (Part B) of the
Medicare program. Thus, Medicaid's
upper limits for payment were tied to
the Medicare reasonable charge.

Specifically, the regulations to
implement the former statutory
provisions imposed the following rules:

1. For services furnished under both
Medicare and Medicaid by practitioners
such as phygicians, the Medicaid
payment could not exceed the lowest of
the actual charge (42 CFR 447.341(b)(1)),
the applicable Medicare reasonable
charge (42 CFR 447.341(b)(2) and
447.342(b)), or the Medicaid agency's
own median and prevailing charge
calculations (42 CFR 447.341(b)(3) and
(d)). The Medicaid'agency's own median
and prevailing calculations also applied
as limits on Medicaid payments for
services furnished by practitioners (such
as physicians) only under Medicaid (i.e.,
when there is no applicable Medicare
limit).

2. For other noninstitutional serviaes
and items that are furnished under both
Medicare and Medicaid, and which are
subject to the lowest charge level
provision under 42 CFR 405.511, the
Medicaid payment could not exceed the
Medicare lowest charge level limitations
(42 CFR 447.351(a) and (b)). The
Medicaid agencies were also required to
calculate and apply their own lowest
charge level limitations (42 CFR
447.351(c)) to services and Items subject
to the lowest charge level limitation that
are furnished only under Medicaid.
However, no "Medicaid only" services
were designated as being subject to this
limitation.

3. For services and items that were
neither classified as practitioner
services nor as services subject to the
lowest charge level limitation, Medicaid
could pay no more than (a) the Medicare
reasonable charge if they were
furnished under both Medicare and
Medicaid (42 CFR 447.352(a)); or (b) the
Medicaid agency's own customary and
prevailing charge calculations if they
were furnished only under Medicaid (42
CFR 447.352(b)).

4. For labordtory services performed
by outside laboratories but billed by a
physician, Medicaid could pay no more
than the lower of (a) the laborhtory's
reasonable charge for the service, or (b)
the amount the laboratory charged the
physician, when the physician
indentified both the laboratory and the
amount it-charged for that service.
When the-physician did not Identify the
laboratory-and its charge to the
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physician, Medicaid could pay no more
than the lowest estimated charge-at
which the service could have been
secured from a laboratory serving the
physician's locality (42 CFR 447.342(c),
published August 24,1981, at 46 FR.
42669].

Some States have informed us that
these requirements created problems for
them because-

1. The requirement for States to make
and apply their own reasonable charge
calculations and to obtain and use
Medicare reasonable charge data
unposed unjustified administrative costs
and burdens on States;

2. Reasonable charge limits have
sometimes prevented States from
improving access to care-by paying
higher amounts for services and items
that are difficult for Medicaid
beneficiaries to obtain; and
- 3. The Medicare reasonable charge's
vary froti physician to physician and
from locality to locality. Their use as
Medicaid payment limitations has
resulted in the States being unable to
apply a single payment rate Statewide
unless-that rate is set at dr below the
lowest Meditare reasonable charge
level in the State.

B. New-Legislation
Section ,174, Pub. L 97-35 amended

section 1902(a)(30) of the.Act to remove
the legislative requirements that
payments under Medicaid not exceed
reasonable charges, and deleted
paragraph (1) of section 1903(i) of the
Act to remove the legislative I
requirement that Medicaid use the
reasonable charge established by
-Medicare as the upper limit for

'- reimbursing noninstitutional services.
Congress removed the Midicaid and.

Medicare reasonable charge levels as a
ceiling on Medicaid payments because it
was aware of the~problems cited above,
and in recognition of Statel need for
flexibility in their Medicaidprograms.
Congress expects the removal of the
admimstrative burdens imposed on
States by the prior law to improve
States' administration of their M6dicaid
programs and to provide States with thd
flexibility needed to create incentives to
improve the availability and utilization
of physicians services under Medicaid
(Ihuse Budget Committee Repoit, No.
97-158, page 312). With the removal of
the reasonable charge limits, States can
structure their payment levels to fit their
specific needs.
C. Provisions of the Regulations

We-are making the techmcal changes
in the Medicaid regulations needed to
remove all references to reasonable
charge limits for nonmstitutional

services under Medicaid, except for
certain laboratory services, as explained
below. Therefore, we are revising 42
CFR 447.200, adding a new subpart D to
42 CFR Part 447, containing revisions to
§ § 447.250, and 447.342, and deleting
§ §447.341, 447.351 and 447.352 to reflect
the elimination of these limits-by Pub. L
97-35.

We are adding a new § 447.304 to
clarify that when prunary payment is
made by Medicare for services to a
bleneficiary eligible under both
programs, and Medicaid is responsible
only for the deductible and coinsurance
payments (crossover claims), Medicare
upper limits will still generally apply.
That is because m the crossover claim
situation, most States require that a
physician or other provider must accept
assignment of the Medicare claim in
order to receive payment from Medicaid
with respect to deductibles and
coinsurance. A person who accepts
assignments under Medicare is
prohibited from accepting more than the
Medicare reasonable charge. Because
Congress did not remove the reasonable
charge limits on Medicare
reimbursement, In this situation, the
provider would not be able to accept
any additional payment. even If
Medicaid werewllling to pay more than
the Medicare limit.

Wi are also revising § 447.342, which
contains the limits for payment of
laboratory services when billed by a
physician. The regulations cover two
situations: one in which the laboratory
services are performed by or under the
supervision of a physician, and the other
n which the laboratory services are

performed by an outside laboratory. By
virtue of amending section 1902(a)(30) of
the Act to remove the limitation of
Medicare reasonable charges, Congress
removed that limit with respect to the
first situation. However, Congress did
not amend section 1902(a](43) of the Act
which specifically provides that
payment to physicians for laboratory
services performed by an outside
laboratory may not exceed the payment
authorized under section'1842(h) of the
Act (Medicare). Therefore, we are
retaining that limitation (see
§ 447.342(c)).
IL Collection of Third Party Payments

A. Background andLegislation"
Under section 1902(a)(25) of the Act,

States are required to take reasonable
measures to determine the legal liability
of third parties to pay for health care
and services provided to Medicaid
beneficiaries. The States are further
required to treat the legal liability of a
third party as a resource of thd

beneficiary and to seek reimbursement
from the third party.

Current regulations (42 CFR 433.1391
provide that States must seek
reimbursement from liable third parties
(defined n § 433.136 as "any individual,
entity or program * * ") ithin 30 days
after the end of the month in which the
State makes a payment to a provider of
health care services if the State chooses
to pay the provider before seeking
reimbursement from the third party. If
the State learns of the existence of a
liable third party after it has paid a
claim, the regulations require the State
to seek reimbursement from the third
party within 30 days after the end of the
month In which it learned of the
existence of the liable third party.

In section 2182 of the Omnibus Budget
Reconciliation Act of 1981, Congress
amended section 1902(a](25) of the Act
to provide that third party liabilities are
not to be collected by States ff the
amount of reimbursement a State can
reasonably be expected to recover is
less than the cost to the State of the
recovery. The provision is intended to
correct situations in which States are
obligated by law to pursue claims
against liable third partfes even if those
efforts are not cost effective. Cost-
ineffective recovery attempts are also
inconsistent with the general
requirements for proper admmistration
that are contained in section 1902(a)(4)
of the Act.

B. Provisions of the Regulations

We are amending 42 CFR 433.139 to
state that, In any case in which a State
Is obligated to seek reimbursement from
a liable third party, it may suspend or
terminate the effort if the amount it can
reasonably expect to recover is less
than the cost of the recovery. We are not
specifying a Federal standard regarding
the amount for which the State should
forego collection efforts. Rather, we are
leaving that to the discretion of each
state. However, we are requiring that
the State plan specify the threshold
amount (or other guideline) the State
uses for this determination, or describe
the process by which the determination
is made, and that the plan specify the
dollar amount or time period the State
uses to accumulate billings from a
particular liable third party for this
purpose.
M. Recertliication-Physician
Assistants and Nurse Practitioners

A. Background

States are required, under their
Medicaid State plan. to have methods
and procedures to assure the proper
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utilization of care and services. (See
section 1902(a](30) of the Act.) If a State
does not make a satisfactory showing to
the Secretary that it has such a
utilization program m operation for
inpatient services in hosptials (including
institutions for tuberculosis and
hospitals formental diseases), skilled
nursinj facilities and intermediate care
facilities, Federal matching funds m
expenditures for long-stay inpatient
services are degreased. (See section

11903 (g)(1] and (g](5) of the Act.)
A satisfactory showing by the State

must include a physician certification of
the need for inpatient services at th6
time of admission (or at the time the
individual applies for medical
assistance, if later), and recertification
of that need at least every 60 days
thereafter during the patient's stay. The
physician certification and
recertification requirement is based on
the concept that the physician is a key
figure in determining appropriate
utilization. of health, services. It is a
physician who decides whether an
individual should be admitted for
inpatient services, orders tests, drugs
and treatment, and determines the
length of stay in an mpatient facility.

B. New Legislation
Section 2183 of Pub, L. 97--35, amends

section 1903(g)(1)(A) of the Act to allow
physician assistants and-nurse
practitioners, under the supervision of a
physician, to recertify the continued
need for inpatient services. It also
extends the period of time for
recertification of care for patients
receiving services In public institutions
for the mentally retarded or persons
with related conditions (ICF/MR) from
once every 60 days to once every 12
months.

Although Congress agrees that it is
necessary that a physician perform the
initial certification to insure the most
accurate diagnosis and plan of care, it
finds that physician assistants and
nurse practitioners, under the
supervision of physicians, are well
qualified to perform the recertification
of the patient's need for continued
inpatient care. Those professionals have
the proper basic skills needed to
perform the many tasks involved in
recertification and can b'e trained in any
additional skills that are required.

As to the 12-month period for.
recertification for-a patient in a public
institution for the mentally retarded
(ICF/MR), Congress believes that the
longer recertification period is
reasonable ahd appropriate in view of -

the likelihood that the patient's
condition will change slowly over an
extended period of time. (H.R. Report

97-158, VoLI, paga333) (The
amendment Congress made applies only
tQ public institutions for the mentally
retarded and not to private institutions.
Because the amendment refers to
section 1905(d) of the Act,. which
pertains only to public ICF/MRs, the
legislation gives us no authority to
extend the recertification period with
respect to private institutions. Although
it is unclear why Congress chose to limit
this po.tion of the amendment to public
institutions, the latest .data available for'
ICF/MRs indicate that, as of June 30,
1979, 97,503 patients, were receivimg ICF/
MR'care in public mstitutions and 18,272
were receiving such care in private
institutions. Thus, relatively few ICF/
MR patients would be unaffected by the
change in recertification period.)

Congress emphasized that-this
provision in no way indicates that one
year is the appropriate length of stay for,.
a person in an ICFJMR.The appropnate
length of stay for a patient in an ICF/MR
is left to the judgment of the
professional staff responsible for the I
patient's plan of care and rehabilitation.
Congress considered this amendment an
effective way of reducing costs while
maintaining quality of care. (H.R. Report
97-158, Vol. 11, Page 334)

C. Provisions of theRegulations
Section 2183 of Pub. L. 97-35 states

that recertification of the need for
continued inpatient iervices may be
performed by a physician assistant or
nurse practitioner under the supervision'
of a physician, and that the
recertificationperid in. a public
institution that is an, ICj/MRmust at
least once every 12 months.

Physician Assistant and Nurse
Practitioner.-"Physician assistant" and
"nurse practitioner" are currently
defined in Medicaid rural health clinic
regulations at 42 CFR 481.2. Those
definitions have served us well in the
rural health climc setting. In addition,
the.use of established definitions will
assure the consistency ofFederal
standards within the Medicaid program.
Therefore, we have cross-referenced the
current definitions in these regulations
to the definitions of physician assistant
and nurse practitioner in 42 CFR 481.2.

We are also requiring that the
recertification of inpatient services by
physician assistants and nurse
practitioners be within the scope of their
practice as defined under Statelaw.
Although the provision is not expressly
stated m section 2183 of.the Omnibus
Budget Reconciliation Act of 1981, it is
cited in both the House Report of the
Committee-on the budget which
accompamed H.R& 398Z (a precursor to
Pub. L. 97-35) and the Conference

Report. (See H.R. Report 97-158, Vol. 11,
Report of the Committee on the Budget,
page 333 and the Omnibus Budgt
Reconciliation Act of 1981 Conference
Report, page 969) Thus, we believe this
added requirement to be the Intent of
Congress.

Under the Supervision of a
Physician.-We do not believe that
Congress intended that the physician
necessarily be on the premises, or
provide, over-the-shoulder supervision of
the physician assistant or nurse
practitioner as those Individuali perform
the tasks involved in recertifying the
need for inpatient care. That Is because
Congress expressed its confidence in the
qualifications of those individuals In the
recertification process. Therefore, our
regulations do not realtore "direct"
supervision. We believe that Congress
intended the physician supervision of
physician assistants and nurse
practitioners Involved in the
recertification proceis to be general In
nature, to free the physician to perform
those procedures that require the skills
of his or her profession.

In many cases, the attending
physician would be the supervising
physician. However, where that Is not
the case, and the recommendation (with
regard to the need for continued care) of
the physician assistant or nurse
practitioner differs from that of the
attending physician, we believe that It
would be reasonable for States to allow
the attending physician's judgment to
prevail since he or she is legally
responsible for the patient's condition,

Recertification in hospitals, SNFs and
ICFs.-We have amended 4Z CFR
456.60, 456.160,456.260, and 456.360 to
state that physician assistants and nurse
practitioners may recertify the need for
continued inpatient stays in these
institutions.

Recertification in Public institutions
forthe Mentally Retarded or Persons
with Related Conditions.-We have also
amended '42 CFR 456.360 to state that
the recertification in these institutions
must be made at least once every 12
months.

Other TechnicalAniendments.-Wo
have also made technical amendments
to 42 CFR 441.155, 456.1 and 450.052 to
reflect the new-flexibility in the law.

IV. Northern Mariana Islands

A. New Legislation r

Section 2162. of Pub. L. 97-35 amends
section 1 :01(a)(1) of the Act by adding
the Northern Mariana Islands to the list
of geographical areas that are included
in the term "State" when used in
reference to the Medicaid program.
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Section 2162 also amends section
1905(b) of the Act by adding the
Northern Mariana Islands to the list of
the localities entitled to a desigmated 50
percent Federal medical assistance
percentage.

Thirdly, that section of Pub. L 97-35
amends section 1108(c) of the Act by
increasing the limits on-payments under
Medicaid to Puerto Rico, the Virgin
Islands, and Guam, and by adding a
limit .on payment for the Northern
"Mariana Island. Section 1108(c) now
specifies that the total amount certified
by the Secretary under Medicaid for a
fiscal year will not exceed the following
amounts:

(1] Puerto Rico---$45,000,000.
(2] VirgmJslaxids--$,500,000.
[3) Guam---$1,400,000.
(4) Northern Manana Islands-

$350,0o.
This amendment applies to.fiscal

years beginning with 1982:

B. Pr=ovsions of the Regulations

The followmg are technical changes
required to implement section 2162 of

-Pub. L. 97-35.
We are amending 42 CFR 430.1 by

revising the definition of "State" to
include the Northern Mariana Islands.

We are also making technical
amendments to § 433.10 to state that the
Federal medical assistance percentage
is set by statute at 50 percent

We have added a reference to the
Northern Mariana Islands to the title of
42 CFR Part435, Eligibility in the States

f and District of Columbia, for the
following reason. Medicaid eligibility
has been closely linked to eligibility for
Federal Supplemental Security Income
(SSI) payments since the 1972
amendments to the Social Security AcL
Guam, PuertoRico, and the Virgin
Islands are ineligible for Federal SSI
payments (section 1614(e) of the Act),
and their Medicaid eligibility provisions
differ from those of the States. Thus,
Medicaid eligibility regulations for
Guam, Puerto Rico, and the Virgin
Islands wereplaced in a separate Part
436 in the Medicaid Regulations. The
Northern Mariana Islands, on-the other
hand, are eligible for Federal SSI
payments effective January 9, 1978, as
specified in 20 CFR 416.120(c)(9).
Therefore, Medicaid eligibility
provisions for the Northern Marianas as
well as for the 50 States and the District
of Columbia, are those in 42 CFR Part
435.

Waiver of Proposed Rulemaking

These amendments implement the
clearlanguage of sections 2162, 2174,

*2182 and 2183 of Pub. L 97-35.
. Conseqiuently, we are publishing these

regulations in final form because the
-Congress intended to provide States
with flexibility m the administration of
the Medicaid program effective October
1. 1981.

In our view, publication of a notice of
proposed rulemakmg for these
amendments is unnecessary for the
'immediate and proper implementation
of these provisions, and would not
contribute to the clarification of any
issues. Moreover, the delay caused by
such a notice would not serve the -public
interest. We therefore find good cause to
waive proposed rulemaking procedures.
We will however, consider any
comments on these regulations that are
mailed by the date specified above m
the Effective Date section, and make
any further changes 'that may be
necessary.

For the reasons cited above, ahd in
order to relieve States of
administratively burdensome
requirements and to provide them with
the flexibility they need to tailor their
programs to individual conditions and
resources, we find good cause to waive
a delayed effective date.

Impact Analysis

Executive Order 12291

The Secretary has determined that
these final regulations do not meet the
criteria for.a "major rule" as defined in
section 1(b) of Executive Order 1229L

These rules implement several
provisions of Pub. L 97-35, and are
essentially technical in nature. The
intent of Congress in enacting these
sections was to remove administrative
burdens.
Regulatory FlexibilityAnalysis (RFA)

We certify that a regulhtory flexibility
analysis is not required under section
604 of the Regulatory Flexibility Act
(Pub. L 96-3s4).

PART 430-GRANTS TO STATES FOR
MEDICAL ASSISTANCE PROGRAMS

42 CFR Chapter IV, Subchapter C is .
amended as set forth below.

A. Part 430 is amended as follows:
1. The authority citation for Part 430 is

revised to read as follows:
Authority*. Secs. 1101 and 1102 of the Act

(42 LS'.C. 1301 and 1302]
2. Section 430.1 is amended by

revising the definition of 'State" as
follows:

§ 430.1 Definitions.
In this subchapter, unless the context

indicates otherwise-
• • • * •

"State" means the several States, the
District or Columbia. the "
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and the Northern
Manana Islands;

PART 433-STATE FISCAL
ADMINISTRATION

B. Part 433 is amended as follows:
1. The authority citation for Part 433

reads as follows:
Authority. Secs. 1102 1902(a](4).

1902(a) (25), 1993(d) (2). 1903(o). 1903(p), and
1912 of the Social Security Act (42 USC.
1302(a)(4).1 396a(a](25). 1396b(d)(2), 1396b(o).
1396b(p.'and 1396k). unless othernse noted.

2. Section 433.10 is amended by
revising paragraph (b) to read as
follows:

§ 433.10 Rates of FFP for program
services.

(b) Federal medical assistance
percentage (1AL-}--{1)" Computation.
The FMAP is determined by the formula
described in sec. 1905(b] of the Act:
Under the formula. if a State'sper capita
income Is equal to the national average
per capita income, the Federal share is
55 percent. If a States per capita income
exceeds the national average, the
Federal share is lower, with a statutory,
minimum of 50 percent If a State's per
capita income is lower than the national
average, the Federal share is increased.
with a statutory maximum of 83 percent.
The formula used in determining the
State and Federal share is as follows:
State share=(State per capita income) 2

(National per capita income) 2X 45
percent

Federal sh6ire=100 percentninus the State
share (with a minimum of so percent and
a maximum of 83 percent)

The formula provides for squaring both
the State and national average per
capita incomes; this procedure magaifies
any difference between the State's
income and the natidnal average.

- Consequently, Federal matching to
lower income States is increased, and
Federal matching to higher income
States is decreased, within the statutory
50-83 percent limits. The EMAP for
Puerto Rico, the Virgin Islands, Guam
and the Northern Manana Islands is set
by statute at 50 percent and is subject to
dollar limitations specified in section
1108 of the Act.

3. Section 433.139 is amended by
adding a new paragraph (c) to read as
follows:
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§ 433.139 Payment of claims.

(c) An agency must suspend or
terminate an effort to seek
reimbursement from a liable turd party
if it determines that thebffort would not
be cost effective because the amount it
reasonably expects to recover will be
less than the cost of recovery. The State

.plan must-
(1) (i Specify the threshold amount or

other guideline that the agency uses in
determining whether to seek
reimbursement from a liable third party;,
or

(ii) Describe the process by which the
agency determines that seeking
reimbursement would not-be cost
effective; and

(2) Specify a dollar amount or period
of time for which it will accumulate
billings with respect to a particular
liable third party, in making the decision
whether to seek recovery./
PART 435-EUGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA,
AND THE NORTHERN MARIANA
OSLANDS 

I

C. Part 435 is amended as follows:
1. The authority citation for Part 435

reads as follows:
Authority: Sec. 1102 of the Social Security

Act, (42 U.S.C. 1302), unless otherwise noted.

2. The title of Part 435 and the
introductory language of § 435.2 are
amended to read as follows:

PART 435--ELIGIBIJTY IN THE
STATES, DISTRICT OF COLUMBIA
AND THE NORTHERN MARIANA
OSLANDS

§ 435.2 Purpose and applicablity.
This part sets forth, for the 50 States,

the District of Columbia and the
Northern Mariana Islands-

PART 441-SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TO SPECIFIC SERVICES

D. Part 441 is amended as follows:
1. The authority citation for Part 441

reads as follows:
Authority. Sec. 1102 of the Social Security

Act, (42 U.S.C. 1302).
2. Section 441.155 is amended by

revising paragraplh (d)(1) to read as
follows:

§ 441.155 Individual plan of care.

(d) The development and review of
the plan of care as specified in thls

section satisfies-the utilization control
requirements for-

(1) Recertification under § § 456.60(b),
456.160(b), 456.260(b), and 450.360(b) of
this subchapter, and

PART 447-PAYMENT FOR SERVICES

E . Part 447.is amended as follows: - '
1. The table of contents for part 447 is

amended by designating § § 447.321
through 447.371 as Subpart D, removing
§ § 447.341, 447.351 and 447.352, changing
the center headings, and revising
§ 447.342.
PART 447-PAYMENTS FOR SERVICES
Subpart D-For Other Institutional and
Nonbzsttutional Services
Sea
447.300 Basis and purpose.
447.302 State plan requirements. -
447.304 Adherence to upper limits FFP.

Outpatient Hospital and Clinic Services
447.321 Outpatientlospital services and

clinc services: Upper limits of payment.
Other inpatient and Outpatient Facilities
447.325 Other inpatient and outpatient

facility services: Upper limits of
payment

Drugs
447.331 Drugs: Uppe, limits of payment.
447.332 Cost of drugs.
447.333 Dispensing fee.
447.334 Upper limits for drugs furnished as

part of services.

Clinical Laboratory Services
447.342 Physician billing for clinical

laboratory services.

Prepaid Capitation Plans
447.361 Prepaid capitation plans: Upper

limits of payment
Rural Health Clinic Services
447.371 Services furnished byrural health

cjimcs.
Authority: Sec. 1102 of the Social Security

Act, (42 U.S.C. 1302), unless. otherwise noted.
2. Section § 447.200 is revised to read

as follows:
§ %27.03 Basis and prpose.

This subpart prescribes State plan
requirements for setting payment rates
to implement, in part, section 1902(a)(30)
of the Act, which requires that payments
for services be consistent with
efficiency, economy, and quality of.care,

3. Sections 477.321, 447.325, 447.331
through 447.334,447.342,447.361 and
447.371 are designated as Subpart D.
Sections 447.300,447.302 and 447.304 are
added to Subpart D, the heading and
paragraph (a) of § 447.342 are revised
and § 447.342(b) is removed and
reserved, § § 447.341,447.351, and
447,;352-are removed as follows:

Subpart D-Payment Methods for
Other Institutional and Noninstitutional
Services

§ 447.300 Basis and purpose. -
In this subpart, § § 447.302 through

447.334 and 447,361 implement section
1902(a)(30) of the Act, which requires
that payments be consistent with
efficiency, economy and quality of care,

Section 447.342 of this sfbpart
implements section 1902(a)(43) of the
Act, which permits the State plan to
provide for payment to a physician for
laboratory services which the physician
did not personally perform or supervise.
Section 447.371 implements section
1902(a)(13)(F) of the Act, which requires
that the State plan provide for payment
for rural health clinic services in
accordance with regulations proscribed
by the Secretary.

§ 447.302 State plan requirements.

A State plan must provide that the
requirements of this subpart are met,

§ 447.304 Adherence to upper limits;, FFP.
(a) The Medicaid agency must not pay

more than the upper limits described In
this subpart.

(b) In the case of payments made
under the plan for deductibles and
coinsurance payable on an assigned
Medicare claim for noninstitutional
services, those payments may be made
only up to the reasonable charge under
Medicare.

(c) FFP is available in expenditures
for payments for services that do not
exceed the upper limits.

Note.-The Secretary may waive any
limitation on reimbursement Imposed by
Subpart D of this part for experiments
conducted under section 40. of Pub. L 00-
428, Incentives for Economy Experimentation,
as amended by section 222(b) of Pub. L 0,-
603, and under section 222(a) of Pub. L 92-.
603..

Clinical Laboratory Seovices

§ 447.342 Physician billing for cVinca
laboratory semices.

(a) This section applies when a State
plan provides for payments to
physicians for clinical laboratory
services.

(b).[Reserved]
(c) A state plan may provide for

payment to a physician who bills for
clinical laboratory services performed
by an outside laboratory. Under these
circumstances, the plan must provide
that the agency will not pay the
physician more than the amount that
would be authorized under Medicare In
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accordance-with §.405.515 (b), {c), and
(d) of this chapter..

PART 456-UTILIZA.TION CONTROL

F Part 456 is amended as follows,.
1. The table of contents is Wfiefided'by

revising the headings'for § § 456.60, "

456.160, 456.260; and 456.360 as follows:

PART 456-UTILIZATION CONTROL

Sec.
456.60 Certification aid recertification of

need for mpatient-care.
456.160 Certification and recertification of

need for inpatient care.
456.260 Certification and recertification of

need for inpatient care.
456.360 Certification and recertification of

need for inpatient care.
Authority: Sec. 1102 of the Social Security

Act, 4, Sat. 647 (42 U.S.C. 1302].

2. Section 456.1 is amended by
revising paragraph (b)[(2(i) to read as
follows:

§ 456.1 Basis and purpose of part.

(b) The requirements in this part are

based on the following sections of the
Act. Table 1 shows the-relationship
between these sections of the Act and-
thL-requirements in this part.

J2) Pendltyforfailuie to.have an
effectiveprogram to control Utilization
of mstitutional services. * * *

(i)Under section 1903(g)(1)(A), a
physician must certify at admission, and
a physician (or physician. assistant or
nurse practitioner -under the supervision
of-a physician) must periodically
recertify, the individual's need for
inpatient care.
* * * *r *

3. Section 450:60 is revised to read as
follows:
§ 456.60 Certification and recertification
of need for inpatient care.

(a) Certification.
(1) A physician must certify for each

applicant or recipient that inpatient
services in a hospital are o were
needed.

(2) The certification must be made at
the time of admission or, if an individual
applies for assistance while in a
hospital; before the Medicaid agency
authorizes payment.

(b) Recertification.
(1) A physician, or physician assiptant

or nurse practitioner (as defined In
§ 481.2 of this chapter) acting within the
scope of practice as defined by State
law and under the supervision of a
physician, must recertify for each
applicant or recipient that inpatient
services in a hospital are needed.

( yRecertifications must be made at
least every 60 days after certification.

4. Section 456.160 is revised to read as
follows:

§ 456.160 Certification and recertification
of need for inpatient care.

(a) Certification.
(1) A physician must certify for each

applicant or recipient that inpatient
services in a mental hospital are or were
heeded.. (2) The certification must be made at
the time of admission or, if an individual
applies for assistance while in a mental
hospital, before the Medicaid agency
authorizes payment.

(b) Recertification.
(1) A physician, or physician assistant

or nurse practitioner (as defined in
§ 481.2 of tus chapter) acting within the
scope of practice as defined by State
law and under the supervision of a
physician, must recertify for each
applicant or recipient that inpatient
services in a mental hospital are needed.

(2) Recertification must be made at
-least every 60 days after certification.

5. Sebtibn 456.260 is revised lo read as
follows:

§ 456.260 Certification and recertification
of need for Inpatient care.

(a) Certification.
(1) A physician must certify and

recertify for each applicant or recipient
that SNF services are or were needed.

(2) The certification must be made at
the time of admission or, if an individual
applies for assistance while in a SNF,
before the Medicaid agency authorizes
payment.

(b)lRecertification.

(1) A physidian, or physician assistant
or nurse practitioner (as defined in
§ 481.4 of this chapter) acting within the
scope of practice as defined by State
law and under the supervision of a
physician, must recertify for each
applicant or recipient that SNF services
are needed.

(2) Recertification must be made at
least every 60 days after certification.

6. Section 456.360 is revised to read as
follows:

§ 456.360 Certification and recerIk~iaMon
of need for Inpatient care.

(a) Certification.
(1) A physician must certify for each

applicant or recipient that ICF services
are or were needed.

(2) The certification must be made at
the time of admission or, if an individual
applies for assistance while in-anICF,
before the Medicaid agency authorizes
payment.

(b) Recertification.
(1) A physician, or physician assistant

or nurse practitioner (as defined in
§ 4 1.2 of this chapter) acting within the
scope of practice as defined by State
law and under the supervision of a
physician, must recertify for each
applicant or recipient that ICF services
are needed.

(2) Recertification must be made at
least-

(i) Every 12 months after certification
in a public institution for the mentally
retarded or persons with related-
conditions; and

(ii) Every 60 days after certification in
an 1CF other than a public institution for
the mentally retarded or persons with
related conditions.

7. Section 456.652 is amended by
revising paragraph (a)(1) to read as
follows:

§ 456.652 Requirements for an effective
utilization control program.

(a) General requirements. In order to
avoid a reduction in FFP, the Medicaid
agency must make a satisfactory
showing to the Administrator, in each
quarter, that it has met the following
requrements for each recipient:

(1) Certification and recertification of
the need for inpatient care, as specified
in §§ 456.60,456.160,456.260,456.360
and 456.481.

(Catalog of Federal Assistance Program No.
13.714, Medical Assistance Program)

Dated: September 15. 1981.
Carolyne K Davis,
Adrmnmstrator, Health Care Financing
Administration.

Approved: September 22 1981.
Richard S. Schivaiker,
Secretary.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Health Care Financing Administration

42 CFR Parts 431,432,433,456,462,
463, 466, 473, 478, and 480

Professional Standards Review;
Professional Standards Review
Organizations (PSRO)
AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Interim final regulation with a
comment period.

SUMMARY: This interim final rule is
required to conform current regulations
to certain provisions of the Omnibus
]Reconciliation Act of 1980 (Pub. L. 96-
499) and the Omnibus Budget
Reconciliation Act of 1981 (Pub. L 97-
:35). To conform with current statutory
authority, this rule makes technical
changes to Parts 431, 432, 433, 456, 462,
,463, 466, 473, 478, and 480 of Chapter 42
of the Code of Federal Regulations.

The Omnibus Reconciliation Act of
1[b80 (Pub. L. 96-499) made several
adjustments to the PSRO program. In
conformance with that Act, tis rule
changes PSRO membership and
advisory group requirements.

The Omnibus Budget Reconciliation
Act of 1981 (Pub. L. 97-35) has further
modified the PSRO program. In
conformance with that Act, this rule
changes the agreement requirements
between HCFA and each PSRO.
Accordingly, such agreements maybe
for any period not to exceed 12 months
(42 CFR 462.11(a)(2)), and the procedures
for termination or non-renewal of the
agreement are modified.

The Act (Pub. L. 97-35) also changed
the scope and responsibility of the
]?SRO program. PSROs are no longer
required to review care paid for by the
Medicaid-and Maternal and Child
Health and Crippled Children's Services
programs (Titles XIX and V of the Social
Security Act), but may conduct such
review at the option of the individual
States. These changes apply to PSROs
entering into or renewing their
agreement on or after October 1, 1981. A
PSRO with a current agreement winch
was entered into before October 1, 1981
will continue to have responsibility for
the review of health care services
provided to recipients of the Medicaid
or Maternal and Child Health and
Crippled Children's Services programs
l.Trites XIX and V of the Social Security
Act) until the next renewal of that
agreement or in accordance with
instructions in the current grants.
I)ATES: These regulations are effective
on October 1, 1981. Although we are
i ssuing this as an interin final rule for

reasons stated m the Supplementary
Information, we will consider any
comments mailed by November 30, 1981.

Section 431.630 of tis regulation
contains reporting or recordkeepmg
requirements which have not been
approved by 0MB. The reporting and/or
recordkeepmg referenced in these
sections is not required until OMB
approval has been obtained. HCFA will
publish a fuither notice m the Federal
Register when OMB approves or
disapproves these requirements.
ADDRESSES: Address comments in
writing to: Administrator, Department of
Health and Human Services, Health
Care Financing Administration, P.O. Box
17082, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G Hubert H.
Humphrey Building, 200 Independence
Ave., SW., Washington, D.C., or to
Room 789, East High Rise Building, 6401
Security Boulevard, Baltimore,
Maryland, 21235. In commenting, please
refer to HSQ-105-FC. Agencies and
organizations are requested to submit
comments in duplicate.

Comments will be available for public
inspection, beginnng approximately two
weeks after publication, in Room 309--G
of the Department's office at 200
Independence Ave., SW., Washington,
D.C., 20201 on Monday through Friday of
each week from 8:30 a.m. to 5:00 p.m.,
(202) 245-7890.

Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually. However, if as a result of
comments, we believe that changes are
needed in these regulations, we will
publish the changes in the Federal
Register and respond to public
comments in that document.
FOR FURTHER INFORMATION CONTACT.

Geraldine L. Ellis (301) 594-1432
David McNally (for Part 433) (301) 597-

1397
SUPPLEMENTARY INFORMATION:
Establishment of Professional Standards
Review Organizations (PSROs) was
mandated by Congress in the 1972
Amendments to the Social Security Act
(Pub. L. 92-603). The purpose of the
PSRO program was to assure that health
care services and items for which
payment may be made in whole or in
part under the Medicare, Medicaid, and
Maternal and Child Health and Crippled
Children's Services program (Titles
XVIII, XIX, and V of the Act) are
medically necessary; conform to
appropriate professional standards; and
are delivered in the most effective,
efficient, and economical manner
consistent with quality care.

The Omnibus Reconciliation Act of
1980 (Pub. L. 96-499) made several
adjustments to the PSRO program. In
conformance with that Act, this rule
deletes the requirement that PSROs
have formal advisory groups (42 CFR
Part 480), allows PSROs to accept as
members health care practitibners, other
than physicians, who have independent
hospital admitting privileges (42 CFR
4624), and requires advisory groups to
Statewide Professional Standard
Review Councils to include a registered
nurse and a doctor of dental surgery or
dental medicine (42 CFR 478.102).

Although the basic purpose of the
PSRO program Is unchanged, the scope
of its review authority has been altered
by Section 2113 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L, 97-
35). As a result, PSROs are no longer
required to perform review of services
furnished to Medicaid recipients. States
now have the option of contracting with
PSROs for the performance of medical
or utilization review functions. This
allows the individual States the
flexibility of determining whether it Is to
their benefit to contract with a local
PSRO for these services or to utilize
another method to accomplish the
utilization control required by Title XIX.
If a State elects to contract with a PSRO,
the PSRO is obligated to agree to
perform review as long as It Is not
mconsistent with the PSRO's
responsibilities to perform Medicare
review. In addition, any State
contracting with a PSRO is eligible for
Federal Financial Participation (FFP) at
the rate of 75 percent for all funds
expended by the PSRO for these
purposes (42 CFR 433.15), as required by
section 1903(a)(3)(C) of the Act (added
by section 2113(n)(2) of Pub. L. 97-35).
States contracting with review
orgamzations not designated as PSROs
under Part B of Title XI of the Act are
eligible for FFP at the rate of 50 percent.

To effect these changes, all references
to the Medicaid and the Maternal and
Child Health and Crippled Children's
Services programs (Titles XIX and V of
the Social Security Act) as a mandatory
review responsibility of the PSRO have
been deleted. Similarly, since the PSRO
does not have mandatory responsibility
for Medicaid review, the requirement for
State assessment or State approval of an
individual PSRO's plan or performance
has been deleted. These changes apply
to agreements between HCFA and a
PSRO entered into on or after October 1,
1981. A PSRO with a current agreement
which was entered into before October
1,1981 will continue to have
responsibility and authority to review
health care services provided or
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proposed to be provided to recipients of
the Medicaid and Maternal and Child
Health and Crippled Children's Services
programs until the next renewal date of
that agreement or in accordance with
instructions in the current grant.

In addition, the regulations have been
amended to require a State, electing to
contract with a PSRO, to submit a
written, amendment to the State plan.
This requirement is based on sectioii
1902(a)(4) of the Act, winch requires
State plans to provide such methods of
administration as are found by the
Secretary to be necessay for the proper
and efficient operation of the plan.
Requiring a State plan amendment is
necessary to enable HCFA and the State
to determine the degree to which the
State will be relieved of medical and
utilization review responsibility,
pursuant to new section 1902(d) of the
Act (Section 2113(m) of Pub. L. 97-35),
and to enable HCFA and the State to
schedule audits of the PSROs. The
amendment must specify the specific
time period covered by the contract and
the services and providers subject to
PSRO review. It must also specify that
the State agency or HHS will be
permitted to audit and inspect PSRO
records relative to the contract. These
recordi must be retained by the PSRO in
accordance with 45 CFR Part 74. The
plan must also specify that the State will
monitor and evaluate PSRO
performance, in a manner sufficient to
assure that the PSRO is adequately
fufilling its obligations under the
contract. The State plan must identify
specifically the types of services being
reviewedby the PSRO; thatis, hospital
services, services'i u a skilled or
intermediate care facility, or other
services agreed upon. The State plan
should also indicate if the review will be
conclusive for payment purposes.

The review to be performed by the
PSRO must not be inconsistent with the
review conducted by the PSRO of Title
XVIII services under its agreement with
HCFA and must be sufficient in scope to
satisfy the intention of the utilization
control provision of the Act, consistent
with section 1155(a)(1) of the Act as
amended by section 2113(d)[2) of Pub. L
97-35. A State may be deemed to have
satisfied requirements for utilization
control specified in 42 CFR Part 456 with
respect to those services or providers
the PSRO contracts with the State to
review pursuant to section 1902(d) of the-
Act.

Additionally, section 2111 of Pub. L
97-35, amending section 1155(e) of the
Act, modified the PSRO program
regarding delegation of review. In
conformance with that Act, this rule

allows the PSRO the option of
delegating review functions to a hospital
review committee but does not require
delegation (42 CFR 466.1(a)(2)). Section
2112 of Pub. L 97-35 also eliminated
certain distinctions between conditional
and fully designated PSROs with respect
to their agreements with HCFA. The
regulations concerning the duration,
renewal, and termination of agreements
and grants, as well as the regulations
involving the reevaluation of a PSRO's
capability, have been changed to
indicate that PSROs will be assessed
periodically, that an agreement between
the Secretary and a PSRO may not
exceed 12 months, and that the
agreement can be terminated upon 90
days' notice by the Secretary to the
orgamzation. Additionally, the
regulations have been amended to
indicate that when HCFA determines
that a PSRO agreement should be
terminated or not renewed, the PSRO,
either conditionally or fully designated,
will not be entitled to a formal hearing
but will be entitled to an informal
meeting in accordance with 42 CFR
462.12. If the agreement to be terminated
was entered into before August 13,1981,
the date of enactment of Pub. L 97-35,
and involves a fully designated PSRO,
the PSRO is entitled to a formal hearing-
in accordance with current procedures.
In all cases, in accordance with section
2112(a)(2)(B) of Pub. L 97-35, the
decision of the Secretary is final and is
not subject to judicial review.

42 CFR 432.50 and 433.15 have been
revised to delete references to a special
rate of FFP for the salary and training of
State surveyors. This special rate
expired by the terms-of the statute and..
regulttions on September 30- 1980.

Waiver of Notice of Proposed Rulemaklng
We have determined that good cause

exists for publication of this rule without
a prior notice and comment period.
These changes are necessary to bring 42
CFR, Subchapter D, into conformance
with the Social Security Act. and they
are nondiscretionary. Since the
*Omnibus Reconciliation Act of 1980
(Pub. L. 96-499) and the Omnibus Budget
Reconciliation Act of 1981 (Pub. L 97-
35) mandate the changes, we find good
cause to Waive the NPRM.
Executive Order Certification

The Secretary has determined, in
accordance with Executive Order 12291,
that the final rule does not constitute a
"major rule" because it will not have an
annual economic effect of $100 million
or more; result in a major increase n
costs or prices for consumers, industries,
any governmental agencies, or any
geographic regions; or have significant

adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. The major
expected effects of this rule are that
States will have more flexibility in
choosing review methods and that
Federal costs will be reduced as
inefficent and ineffective PSROs are
identified.

Regulatory Flexibility Act
The Secretary certifies, pursuant to

Section 605(b) of the Regulatory
Flexibility Act, that the regulation in this
notice will not have a significant
economic impact on a substantial
number of small entities including, 1)
small businesses as defined under
section 3 of the Small Business Act; 2)
not-for-profit enterprises independently
owned and operated and not dominant
in their fields; or 3) governmental
jurisdictions serving less than 50.000
persons. The reason for the negative
certification is that PSROs are not
considered subject to the provisions of
the Regulatory Flexibility Act.

PART 431-STATE ORGANIZATION
AND GENERAL ADMINISTRATION

42 CFR Part 431 is amended as
follows:

Section 431.630 is revised as follows:

§ 431.630 Coordination of Medicaid with
Professional Standards Review
Organizations.

The State plan must provide that the
Medicaid agency will comply with
provisions of Part 463 of this chapter,
relating to the activities of PSROs.

(a) The State plan may provide for the
review of Medicaid services by a PSRO
designated under Part B of Title XI of
the Act. Medicaid requirements for
medical and utilization review shall be
deemed to be met for those services or
providers subject to such contracted
review.

(b) The State plan must specify how
the contract with the PSRO satisfies the
requirements that:

(1) The provisions of paragraphs (a),
(b), (c), (g), (b), (i), (in). and (n) of
§ 431.503 of this subchapter are met;

(2) A monitoring and evaluation plan
is in effect by which the State will
assure satisfactory performance by the
PSRO;

(3) The services and providers subject
to PSRO review are identified- and

(4) The review activities performed by
the PSRO are not inconsistent with
those activities performed for the review
of Tite XVII services, including a
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description of whether and to what
extent PSRO determinations will be
considered conclusive for payment
purposes.

PART 432-STATE PERSONNEL
ADMINISTRATION

42 CFR Part 432 is amended as
follows:

Section 432.50(b) is amended by
removing and reserving paragraph (4) as
follows:

§ 432.50 FFP" Staffing and training costs.
* * * * *

(b) Rates ofFFP * * *

(4) [Reserved]

PART 433-STATE FISCAL
ADMINISTRATION

42 CFR Part 433 is amended as
follows:

Section 433.15(b) is amended by
removing and reserving paragraph
(b)(1), redesignating paragraph (b)(6) as
(b)[7), and adding new paragraph (b)(6)
as follows:

§ 433.15 Rates of FFP for administration..

(b) Activities and rates* * * (1)
[Reserved]

(6)(i) Funds expended for the
performance of medical and utilization
review by a Professional Standards
Review Organization under a contract
entered into under Section 1902(d) of the
Act; 75: percent (Section 1903(a)(3] of
the Act).

(ii) If a State contracts for medical and
utilization review with any individual or
organization not designated under Part
B of Title XI of the Act, funds expended
for such review will be reimbursed as
provided in paragraph (b)(7) of this
section.

(7) All other activities the Secretary
finds necessary for proper and efficient
administration of the State plan: 50
percent. (Section 1903(a)[7). (See also
§ 455.300 of this subchapter for FFP at 90
percent for State Medicaid fraud contiol
units under section 1903(a)(6).)

PART 456-UTILIZATION CONTROL
42 CFR Part-456 is amended as

follows:
Section 456.2 is revised as follows:

§ 456.2 State plan requirements
(a) A State plan must provide that the

requirements of this part are met.
(b) These requirements may be met by

the State by.

(1) Assuming direct responsibility for
assuring that the requirements of this
Part are met; or

(2) DeemmgAf the State contracts
with aPSRO in accordance with
§ 43.630 of this subchapter.

(cJ In accordance with § 431.15 of this
subchapter, FFP will be available for
expenses incurred m meeting the
requirements of this Part.

PART 462-PROFESSIONAL
STANDARDS REVIEW

42 CFR Part 462 is amended as
follows:

1. The table of contents to Part 462 is
amended by revising the title of § 462.11;
adding a new § 462.12; and
redesignating § § 462.12 through 462.15
as § § 462.13 through 462.136 as follows:

Sec.
462.1 Scope anZ1 applicability.
462. Definitions.
462.3 Eligibility for grants.
462.4 Requirements for designation as a

priority PSRO.
462.5 Requirements for designation as an

alternate PSRO.
462.6 Application requirements for

condition~al designation.
462.7 [Reserved]
462.8 Conditional designation as a PSRO.
462.9 [Reserved]
462.10 Limitation on period of conditional

designation.
462.11 Duration, renewal and voluntary

termination or nonrenewal of grants.
462.12 Involuntary termination or

nonrenewal of grants.
462.13 Use of grant funds.
462.14 Publications and copyrights.
462.15 Applicability of 45 CFR Part 74.
462.16 Additional terms and conditions.

Authority. Secs. 1152,1154, and 1155(f) (2)
and (3), Social Security Act, 36 Stat. 1430,
1431,1432,1435 (42 U.S.C. 1320c-1, 1320c-3,
1320c-4(f) (2) and (3)); sec. 1102, Social
Security Act, 49 Stat. 647 (42 U.S.C. 1302),
unles otherwise noted.

2. Section 462.4 is amended by
revising paragraphs {a)(3), (a)(5), and
(c)(1) to read as follows:

§ 462.4 Requirements for designation as a
priority PSRO.

To be eligible for designation as a
priority PSRO, an orgamzation must
meet the following requirements:

(a) Composition of the
organzation. * * *

(3) Be composed of;
(i) Licensed physicians engaged in the

active practice of medicine, surgery, or
osteopathy m the PSRO area; and

(ii) If the PSRO chooses, other health
care practitioners who have
independent admitting privileges and
are engaged in the practice of their
professions in the PSRO area.

(5) Maintain open membership for all
eligible persons who voluntarily choose
to become members and so Inform the
PSRO in writing.

(i) All physicians engaged In the
active practice of medicine, surgery or
osteopathy in the PSRO area are eligible
to become members,

(ii) If the PSRO chooses, other health
care practitioners who have
independent admitting privileges and
are engaged in the practice of their
professions in the PSRO area can
become members.

(c) Composition of the governing
'body. (1) A majority of the governing
,body must be members but the
governing body may Include non-
members, such as consumers, health
care practitioners other than physicians,
and other physicians.

3. Section 462.6 is amended by
removing and reserving paragraph (b)[4)
and revising paragraph (b)(7)(i) as
follows:

4 462.6 Application requirements for
cohditional designation.
* * * * *

(b) Initial application. An
organization not previously designated
as a PSRO shall include in its
application:

(4) [Reserved]

(7) A plan for insuring administrative
coordination of the applicant's activities
with:

(i) Medicare fiscal Intermediaries,
carriers, and HCFA Office of Direct
Reimbursement, as provided in part 463
of this chapter, and

4. Section 462.8 is amended by
revising paragraph (b)(2) as follows:

§ 462.8 Conditional designation as a
PSRO.

(b) HCFA's determiation will be
based on the following factors:

(2) Comments and recommendations
submitted by appropriate Medicare
fiscal agents in accordance with the
procedures for evaluation of capability
contained in § 463.2 of this chapter.

5. Section 462.11 is amended by
revising paragraphs (a) and (b) (2) and
adding new paragraphs (c) and (d) as
follows:
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§ 46211 Duration, renewal, and voluntary
termination or nonrenewat of grants.

(a) Grant period. The initial grant to a
PSRO, whether conditional or fully
designated, will be for a term not to
exceed 12 months.

(b) Renewal * * *
(2) If HCFA determines that A

conditionally designated PSRO has
made satisfactory progress in carrying
out its formal plan and remains qualified
for conditional designation, or that a
fully designated PSRO has performed in
a satisfactory manner and remains
qualified for full designation, it will
renew the grant for an additional period
not tor exceed 12months, provided it is
in the best interest of the Federal
government.

(c] Voluntary termination or
nonrenewal. If a PSRO determines that
it does not want to have its grant
renewed, if must notify HCFA not later
than g0 days before the expiratioq of its
grant. HCFA may permit notice of less
than 90 days if it determines that an.
earlier ternunation date would not
undulimterrupt the system of peer
review establishecdby the PSRO nor
unduly interfere with the effective and
efficient administration of the PSRO
program.

(d) Transfer of records. If a grant to a
PSRO is terminated or is not renewed,
the PSRO shall transfer to HCFA or a
successqr PSRO any information
(acquired or developed in carrying out
PSRO duties and functions) that is
requested by HCFA. "

6. Part 46Z is amended by
redesignating § § 462.12 through.462.15,
as §§ 462.13 through462.16 andby
adding a new § 462.12 to read as
follows:

§ 462.12 Involuntary termination or
nonrenewal of grants.

(a) Reevaluation factors. Periodically,
the Secretarywill reevaluate a PSRO's
capability to perform review functions.
He will consider.

(1) The progress of thq PSRO in
carryingout its formal plan;
(2) Any comments or

recommendations submitted by the
Medicare fiscal agents; and

(3) Other relevant factors as
determined by the Secretary.

(b) Notice of tentative determination
and intended action. If, afteg such
reevaluation, the Secretary has reason
to believe that the PSRO is not
performing in a satisfactory manner the
duties and functions which it was found
capable of performing, he will notify the
PSRO of the grounds for this belief and
of the action that he proposes to take.
Tus action may include:

(1) Placing restrictions tipon the
exercise of review responsibility or the
performance of certain duties and
functions by the PSRO, including
revision of'the conditional PSRO's
phase-n timetable,

(2) Requiring the PSRO to take
corrective action, includihg the
acceptance of technical assistance to

- improve its performance;
(3).Suspending the authority of the

conditional PSRO to make conclusive
determinations;

(4) Terminating the agreement with
the PSRO upong0 days notice to the
PSRO, pursuant to sections 1152(d) and
1154(d) of the Act

(5) Not renewing the agreement;
(6) Any other action the Secretary

may deem appropriate.
(c) Notice to State and Aedicare

'fiscal agencies. The Secretary will as
soon as practicable:

(1) Notify the Medicare fiscal agents,
affected health care institutions, and the
Medicaid State agency (if the PSRO has
-a contract under Title XI Part B of the
Act) of his belief and intended action
under paragraph (b) of this section; and

(2) Solicit their comments on the
action he proposes to take.

(d) Informal meeting and decision. (1)
The notice to the PSRO under paragralh
(b) of this section shall offer the PSRO
an opportunity:

(i) To respond to any comments of the
Medicare fiscal agents;

(i) To submit written matbnal; and
(iii) To meet informally with an

official designated by the Secretary to
show cause why the action proposed by
the Secretary should notbe taken.

(2) If the PSRO does not submit
written material or request an informal
meeting within 30 days after receipt of
the-Secretary's notice, the Secretary's
tentative decision shall become final
and he will so notify the PSRO,
Medicare fiscal agent(s), affected health
care institutions, and Medicaid State
agency (if the PSRO has a contract
under Title XI Part B of the Act) and
state the basis for his decision.

(3) If the PSRO submits written
material within 30 days, the Secretary
will consider this material prior to
making a final decision.

(4) If the PSRO request an informal
meeting within 30 days after receipt of
the Secretary's notice, a meeting will be
scheduled as soon as practicable.

(5) After this meeting, the official
designated by ±he Secretary will render
promptly a recommended decision to the
Secretary.

(6) The Secretary will adopt, revise or
set aside the recommended decision and
will notify-the PSRO, appropnate
agencies and affected health care

institutions of his decision, the effective
date, and- the basis for it.

(e) Effect of decision of the Secretary.
The decision of the Secretary is final
and is not subject to judicial review.

Part 463-Review Responsibility and
Authority of Professional Standards
Review Organizations (PSRO's)

42 CFR Part 463 is amended as
follows:

1. The table of contents to Part 463 is
amended by removing § 463.11 from
Subpart A. by removing and reserving
§ 463.27 from Subpart C. and removing
and reserving SubpartD.

§463.1 [Amended]
Section 463.1 is amended byremoving

the definitions for "Combined facility,"
"Intermediate care facility (ICr-):'
"Intermediate care facility for the
mentally retarded (ICF-MR};"
"Medicaid State agency." and 'itle V
State agency."

3. Section 463.2 is amended by
removing paragraphs (a) (2). (3), (4]. [e
(3) and (4); byremoving and reserving
paragraphs (b)(2), (c), (d). and (e)(1)(h];
and by revising paragraphs (a) and (e](2)
as follows:

§ 463.2 Evaluation of capablity.
(a) Formolplan. An organization

wishing to be designated as a
conditional PSRO shall submit to the
Secretary a formal plan detailing the
necessary tasks and a phase-in
timetable for the orderly assumption
and implementation of review
responsibility.

(b) Evaluation by the Secretary. The
Secretary will evaluate the capability of 
the organization to exercise review
responsibility and determine whether to
designate'it as a conditional PSRO, on
the basis of the following factors:

(1) The formal plan, and any
modification or amendments submitted
by the organization;

(2) [Reserved]
[c) [Reserved]
(d) [Reserved)
(e) Extension ofPSROrevie'r

activities. (1] Once designated the
conditional PSRO shall submit to the
Secretary, at least once a year any
modification to the formal plan; and any
amendments to extend the PSROs
review activities to:

(i) Skilled nursing facilities, as defined
in section 1861h" of the Act;

(ii) [Reserved]
(iii) Ambulatory care services.
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(2) Paragraphs (a) and (b) of this,
section (relating to the Secretary's
evaluation of an orgamzation's
capability to be designated as a
conditional PSRO) apply.to any
amendments to extend a PSRO's review
activities to these facilities and services.

4. Section 463.3 is amended by
revising paragraphs (b)(2) and (c) to
read as follows:

§ 463.3 Notification of designation and
capability.

(b) Review not conclusive for claims
payment. (1) The notification under
paragraph (a)(2) of this section may
include a time limited authorization for
the PSRO to perform review which is
not conclusive for purposes'of claims
payment.

(2) During this time, the Title XVIII
requirements regarding utilization
-review, physician certifications, and
State agency surveys and certifications
shhll be deemed to be satisfied.

(c) Notice to fiscal and survey ,
agencies. (1) The Secretary will notify
the appropriate State survey agency and
the Medicare fiscal agents of the PSRO's
approved phase-rn timetable at the time
of designation.

5. Section 463.4 is amended by
revising paragraph (c)(1) to read as
follows:

§ 463.4 General requirements

(c) Public access, The PSRO shall
maintain and make available for public
inspection, at its principal business
office:

(1) A copy of each MOU (or other
admimstrative procedures) with
Medicare fiscal agents; and

(2) A copy, of its current approved
phase-in timetable.

6. Section 463.5 is revised as follows:

§ 463.5 Coordination with Medicare fiscal
agents.

(a) Procedures for MOUs. If a
Medicaid or Title V State agency or
Medicare fiscal agent notifies the PSRO
that it wishes a written memorandum of
understanding incorporating their
administrative procedures:

(1) The SPRO and the fiscal agent
shall negotiate in good faith in an effort
to reach written agreemenL -

(2) If they cannot reach agreement, the
Secretary will assist them in resolving
matters in dispute.

(3) The PSRO is required to
Incorporate its procedures into an MOU
approved by the Secretary, before it
may make conclusive determinations for

-the Medicare progrim, unless the
Secretary finds that the agency or agent
has:

(i) Refused t6 negotiate in good faith
or in a timely manner, or

(ii) Insisted on including the MOU
provisions which are not consistent wit
the provisions of the A'ct.

(4) The MOU shall include procedures
for.

(i) Informing Medicare fiscal agents of
PSRO approval or disapprovalof health
care services and items;

(ii) Exchanging data or information'
(ili) Modifying the procedures when

additfonal PSRO review responsibility iE
authorized by the Secretary; and

(iv)-Dealing with any other matters
that are necessary for coordination. -

(5) [Reserved]
-(6) [Reserved]
(b) [Reserved]
(c) Action by the Secretary. (1) At

least 30 days prior to the timetable date
for initial assumption of review
responsibility, the PSRO shall submit to
the Secretary for approval its MOUs or
administrative procedures, including
any-comments by the agencies or
agents.

(2) If the Secretary approves the
MOUs or procedures, the*PSRO shall
follow them.

(3) If the Secretary disapproves the
MOUs or procedures, he will: -

(i) Notify in writing the PSRO and the
appropriateagencies and agents, stating
the reasons for disapproval; and

(ii)-Require the PSRO to revise its
MOUs or procedures and, if necessary,
modify its timetable.

(d) Modification of MOUs. the MOUs
,or procedures may be modified, with the
Secretary's approval:

(1) Through a revised MOU with the
agent(s); or

(2) In the case of procedures, by the
PSRO, after providing opportunity foF
comment by. the agencies and agents.

7 Section 463.8 is amended by
revising paragraph (c)(1) as follows:

§ 463.8 Notices regarding assumption of
responsibility.

(c) Effect of delay m PSRO's
assumption of responsibility. (1) The
activities required under title XVIII of
the Act, as specified in Subpart C of this
part, shall continue in effect in the_
institution until the PSRO is able to
assume responsibility.

8. Section 463.10 is amended by
revising paragraph (a)(1), removing and
reserving paragraphs (a)(2) and (b),.and
removing paragraphs [d), (e), andf( as
follows:

§ 463.10 Monitoring.
(a) Use of appropriate agencies and

agents. (1) The Secretary will
periodically evaluate the review
performance of conditional PSRO's. Ho
may arrange to have Medicare fiscal
agents or State agencies assist him in
monitoring the activities of a conditional
PSRO.

(2) [Reserved]
(3) If monitoring Is authorized, the

PSRO shall take all necessary and
appropriate actions to facilitate
monitoring activities.

(b) [Reserved]
(c) Meetings. (1) If a monitoring

agency considers that PSRQ
performance is not effective, It shall.

(I) Notify the PSRO and meet with It
to discuss methods for Improving
effectiveness; and

(ii) Promptly notify the Secretary of
any serious problems and of the results
of its meeting with the PSRO.

(2) The Secretary may dbclde to
reevaluate the PSRO'q capability or take
other appropriate action.

§ 463.11 [Removed]

9. Section 463.11 is removed.
10, Section 463,15 is revised to read as

follows:

§ 463.15 Basic requirement.

No Federal funds appropriated under
Title XVIII of the Act shall be used
(directly or indirectly) for the payment
of any claim for services or Items
provided in a health care institution

- where a PSRO Is exercising review
responsibility for those services unless
the conditions of this subpart are met.

11. Section 463.16 is amended by
revising paragraph (c) to read as
follows:

§ 463.16 Effect of PSRO action.

(c) Conclusive effect on payment
agencies. Unless services or Items have
been disapproved by the PSRO or
disapproved under section 1159 of the
Act, payment shall not be denied by a
Medicare fiscal agent on the grounds
that the services:

(1) Were not medically necessary; or
(2) Were not of a quality which mots

professionally recognized standards of
health care; or

(31 Were provided inappropriately on
an inpatient health care facility of a
different type.

12. Section 463.17 is revised to read as
follows:
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§463.17 Duration of payment after PSRO
disapproval.

In any case m which a PSRO.
disapproves institutional care providea
or proposed to be provided to a
Medicare beneficiary.

(a) Payment may be made for the
services furnished before the second -

day after the day on which t6e provider
received notice of the disapproval; or

(b) If the PSRO determines thatmore
time is required-in order to arrange post
discharge-care, payment may be made
for the services furnished before the
fourth day after the day on which the
provider received the notice.

13. Section 463.18 is revised to read as
-follows:
§ 463.18 Coverage determinations.

Nothing in this part shall be construed
as precluding the Secretary, Medicare
flscal agent, in the proper exercise of its
duties and functions, from reviewing
claims to determine whether they meet
the coverage requirements of Title
XVIII. (See § 463.26 (b) and (c).)

Subpart C-Correlation of Title Xl
Functions With Functions Required
Under Title XVIII of the AcL

14. Part 463, Subpart C is amended by
revising the-title as set forth above.

15. Section463.27 is removed and
reserved as follows:
§ 463.27 [Reserved]

PART 463, SUBPART D [REMOVEDI
16. Part463, Subpart D is removed in

its entirety.

PART466-PSRO HOSPITAL REVIEW
42 CFR Part 466 is amended as

follows:
1. Section 466.1 is amended by

revising paragraph (a) as follows-,
§ 466.1 Statutory provisions and
applicability.

(a) Statutoryprovisions. (1) Section,
1155(a) of the Social Security Act
requires that each PSRO assume, at the
earliest date practicable after
designation of a PSRO by HCFA,
responsibility for the review of the
professional activities of institutional
and non-institutional providers and
physicians and- other health care
practitioners in the provision of health
care services under the Medicare
program. The purpose of PSRO review is
to determine whether.

(i) The services and items are or were
medically necessary;

(ii] The quality of the services meets
professionally recognized standards of
health care; and

(iii] Those services and items
proposed to be provided on an inpatient

basis could, consistent with the
provision of appropriate medical care,
be effectively provided on an outpatient
basis or more economically in an
inpatient health care facility of a
different type.

(2) Section 1155(e) of the Act allows
PSROs to use the services, and accept
the findings, of hospital review -
committees that demonstrate their
capacity to carry out review functions in
a timely and effective manner and
provides that the Secretary may, for
good cause, disapprove such
acceptance.

2. Section 466.2 is amended by
revising the following definition and
removing the definition for
"Intermediate care facility (ICF)."

§ 466.2 Definitions.

"Federalprogram patient" means a
patient who is or may be eligible to have
payment made on his behalf under the
Medicare program.

3. Section 466.10-is amended by
revising paragraphs (b) and (d) as
follows:

§ 466.10 General requirements for
concurrent review.

(b) Basis for determination of
appropriateness. In the case of Medicare
beneficiaries, the PSRO must determine
-whether a particular level of care is
appropriate in accordance with the
level-of-care provisions in sections 1814
and 1861 of the Act, 42 CFR 405.116,
405.126-405.128a, and pertinent
guidelines issued by HCFA.

(d) Coverage determinations. Nothing
in §§ 466.10 through 466.16 shall be
construed asprecluding a Medicare
intermediary or carrier in the proper
exercise of its duties and functions,
from:

(1) Reviewmg claims to determine
whether they meet the pertinent
coverage requirements of Medicare; or

(2) Requesting the PSRO to make a
retrospective determination regarding
the medical necessity and
appropriateness of specific health care
services in the application of coverage
requirements.

4. Section 466.12 is amended by
revising paragraph (f)(2) to read as
follows:

§ 466.12 Continued stay review.

(I) PSRO responsibilities. * * *
(2) The PSRO shall maintai, at its

principal business office, and make
available to HCFA. fiscal
intermediaries, and other interested
parties, copies of;-

(i) Its physician certification
requirements; and

(ii) Its procedures for informing
physicians and other appropriate health
care practitioners of those requirements.

5. Section 466.16 is amended by
removing and reserving paragraph (c)
and revising paragraph (e) as follows:

§466.16 Notice of adverse determination.

(c) [Reserved]

(e) Notice to payers. The PSRO must
provide prompt written notice of an
adverse determination to the Medicare
intermediary of carrier.

6. Section 466.21 is amended by
revising paragraph (a)(1) to read follows:

§ 466.21 Reviewer qualifications and-
participation.

(a) Staffpnvileges. (1) Each person
whomakes a, determination about
health care services provided, or
proposed to be provided, must have
active staff privileges m at least one of
the hospitals participating m the
Medicare program m the PSRO area.

7. Section 466.32 is amended by
revising paragraph (c) to read as
follows:

§ 466.32 Details of delegated review plan.
The delegated review plan must

include:

(c) A description of the coordination
procedures developed with Medicare
fiscal agents including the mechanisms
for notifying these agents of delegated
review determinations that impact on
claims payment-,

8. Section 466.33 is amended by
revising paragraph (b)(2] to read as
follows:

§ 466.33 Determination and notice of
hospital capability.

(b) Basis for determination. In making
a determination of capability, the PSRO
must use written evaluation factors
which have been approved by HCFA.
These evaluation factors mustmeasure
the capability of the hospital review
committee to perform review activities
effectively and efficiently. They must
include at least-
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(1)The degree to which the proposed-
organization for review-and review
mechanisms provides the capability to
meet the objectives of the PSRO's
approved formal plan;

(2) The adequacy of the hospital's
performance in Medicare utilization
review activities. In evaluating this
factor the PSRO shall consider
information,

(i) Obtained from the State survey
.agency hnd the appropriate Medicare
intermediaries, and

(ii) Obtained through site visits to the
hospital;
* @ @ * *

9. Section 466.38 is amended by
revising paragraph (c) to read as
follows: -

§ 466,38 Monitorng by HCFA.
• * * * *

(cfDisappro val byHCFA. HCFA may
disapprove a delegation for good cause,
after taking into consideration any
comments submitted by Medicare fiscal
agents regarding-

(1) The appropriateness of delegation.
of review to a hospital; or

(2) The effectiveness of performance
of delegated review functions by that
hospital.
* * * *

-10. Section 460.62 is amended by
removing paragraph (c){3) and revising
paragraph (d) as follows:

§ 466.62 Relmbursemeht to delegated
hospitals.

(c) Rembursement

(3) [Reserved]
(d) PSRO Monitoring. (1) The PS1O is

responsible for monitoring the total cost
of delegated review and the delegated
review activity to assure the hospital's
conformance with the review plan.
Payment of the unit cost rate per
admission is contingent on the hospital
executing the approved review plan. The
PSRO may withdraw delegation if he
hospital does not perform review
consistent with the plan.

(2) The hospital must maintain
records, and submit reports regarding its
review activities and costs to the PSRO
or to HCFA as required by HCFA. Fiscal
intermediaries are responsible for audits
of review costs for hospitals
participating in the Medicare Program.

PART 473-HEARINGS AND APPEALS
ON PSRO DETERMINATIONS_

42 CFR Part 473 is amended as
follows:

Section 473.2 is amended by revising
paragraph (a) to read as follows:

§'473.2. Right to reconsidefation, review-
and hearing. I'

(a) Any beneficiary who is entitled to
benefits under Title XVIIM of the Act, or
a provider or practitioner who is
dissatisfied with a determination, with
respect to a claim, madb by a
Professional Standards Review
Organization in carrying out its
responsibilities for the review of
professional activities in accordance
with paragraphs (1) and (2) of section
1155(a) of the Act shall, after being
notified of such determination, be
entitled to a reconsideration thereof by
the Professional Stan,4ards Review
Organization, and, where the
Professional Standards Review
Organization reaffirms such
determination in a State which has
established aStatewide Professional
Standards Review Council, and where
the matter in controversy is $100 or
more, such determination shall, upon the
written request of the dissatisfied party,
be reviewedby professional members of
such Council and, if the Council so
determines, revised..

- PART 478--STATEWIDE -

PROFESSIONAL STANDARDS REVIEW
COUNCILS

42 CFR Part 478 is amended as
follows:

1. Section 478.4 is amended by
revising paragraph (f)(1) to read as
follows:

§ 478.4 Qualifications and selection of
Statewide Council members.
* * * * *

(f) Qualifications of public
representatives. Each public
representative shall be:

(1) Knowledgeable by education and/
or experience about health care that is
provided m the State under Title XVIII
of the Act;
* * S * *

2. Section 478.6 is amdnded by
revising paragraphs (c](2) and (f) as
follows:

§ 478.6 Duties and functions.,
*# * * * *

(c) Data gathering procedures and
operating procedures. Each Statewide
Council shall, at the request of the
Secretary or the PSROs, assist m:
* * * * *

(2) Coordinating PSRO data activities
in the State with other programs of the
Department of Health and Human
Services, including Cooperative Health
Systems, Health Systems Agencies, and

the programs under Title XVIII of the
Act.

(0 Assistance in assuring practitioner
and provider compliance. (1) Each
Statewide Council shall help assure
compliance with the obligations
imposed by section 1160(a) of the Act on
practitioners and other providers of
health care services for.which payment
may be made under Title XVM of the
Act.

(2) In order to carry out this
responsibility, the Council shall, In
accordance with section 1160(c) of the
Act:

(i) Use whatever authority or
influence it may possess as a
professional organization:

(ii) Enlist the support of other
professional or governmental
organizations;

(iii) Use educational and other
appropriate means; and

(iv) Work cooperatively with PSROs
in the State.

3. Section 478.102 is amended by
revising paragraph (a)(3) to read as
follows:

§ 478.102 Membership.
(a) Composition, terms and

qualifications. * * *
(3) The membership of each Advisory

Group shall consist of representatives of
health chre practitioners (other than
physicians of hospitals and of other
health care facilities which provide
within the State health care services for
which payment, in whole or in part, may
be made under Title XVM of the Act
and who are knowledgeable about the
types of health care services being
reviewed in the State. In addition, the
mepnbershp of each Advisory Group
shall meet the following requirements:

(I) Representatives of health care
practitioners (other than physicians). At
least one-half of the members of each
Alvisory Group shall be representatives
of health care practitioners (other than
physicians), including 6it least one
registered professional nurse and at
least one doctor of dental surgery or
dental medicine. For purposes of this
subpart, health care practitioners (other
than physicians) are those health
professionals who do not hold a Doctor
of Medicine or Doctor of Osteopathy

-degree, meet all applicable State or
Federal requirements for practice of
their profession, and are actively
involved in the delivery of patient care
or services which are directly or
indirectly paid for under Titles V, XVIII
and/or XIX of the Act. Each such
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representative shall practice hig' or her
profession in the Stdte." , '

(ii) Representatives of hospitals. One
or more-members of each Advisory
Group shall be representatives of
hospitals. Each such representative shall
be actively involved in-the ....
administration of or provision-of
services in a hospital which is.lochted m
the State and which has in effect
arrangements for reinbursement' for
services under Title XVIII of the Act.

(iii) Representatives of other health
care facilities. One ormore members of
each Advisory Group shall be
representatives of health care facilities
other than hospitals. At least one such

member shall be a representative of a
skilled nursing facility (as defined in
section 18610) of the Act]. Each such
representative shall be actively. involved
m the administration of or provision of,
services in a health care facility other
than a hospital which is located in the
State and which has in effect
arrangements for reunbursement for
services under Title XV]I of the Act.
PART 480--ADVISORY GROUPS TO
PSRO's

.42 CFR Part 480 is removed.

(Sections 1102,1152,1153.1154.1155,1158,
1159,1162,1168,1902, and 1903 of the Social

Security Act (42 U.S.C. 1302, 1320c-1. 1320c-2,
l320c-, 1320:-4.1320c-7.1320--8,1320c-11.
1320c-17,1396a. and 1396o))
Catalog of Federal Domestic Assistance
Programs No. 13,714-Medical Assistance
Programs, 13.773-Medicare Hospital
Insurance, 13.774-Medicare Supplementary
IMedical Insurance.

Dated: September 15, 181.

Carolyno K. Davis,
A dminis trtor, Health Care Fin ancing
Admmistrotlon.

Approved. September 22,1981.
Richard S. Schwelker.
Scretary.

BJ Dec. 814=5 Filed S-W-81; 8-4 am)
BILI1G CODE 4110-35-U
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DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 512

'Control, Custody, Care, Treatment and
Instruction of Inmates

AGENCY: Bureau of Prisons, Justice.

ACTION: Final rule.

SUMMARY: This document contains a
final rule relating to the control, custody,
care, treatment, and instruction of
inmates. Included is the final rule on
Research. The rule requires that a
prospective researcher obtain approval
from the Director, Bureau of Prisons
prior to conducting research within the
Bureau of Prisons. A research project
must present no more than minimal risk
to the subject, and must respect the
rights, health, and human dignity of the
individuals involved. Tis document is
intended to provide the public with
notice of the rule in this area, not just
changes from prior policy.
EFFECTIVE DATE: November 1,1981.
ADDRESS: Office of General Counsel,
Bureau of Prisons, Room 760, 3201st
Street, N.W., Washington, D.C. 20534.
FOR FURTHER INFORMATION CONTACT:
Mike Pearlman, Office of General
Counsel, Bureau of Prqsons, phone 202/
724/3062.
SUPPLEMENTARY INFORMATION: In this
document the Bureau of Prisons is
publishing its final rule on Research.
This subject was published m the
Federal Register as a proposed rule
January 12,1979 (at 44 FR 2979 et seq.).
Interested persons were invited to
submit comments on the proposed rule
and public comments were received
from various sources. On the basis of
these comments and internal staff
review of Bureau policies, some changes
have been made. Members of the public
may submit further comments
concerning this rule by writing the
previously cited address. These
comments will be considered but will
receive no further response in the
Federal Register.

The Bureau of Prisons has determined
that this is not a major rule for the
purpose of EO 12291. The Bureau of
Prisons has determined that EO 12291
does not apply to this set of rulemaking
since the rule involves-agency
management. After review of the law
and regulations, the Director, Bureau of
Prisons has certified that this rule, for
the purpose of the Regulatory Flexibility
Act (Pub. L. 96-354), does not have a
significant impact on a substantial
number of small entities.

Summary of Changes/Comments

1. Section'512.10-Thefjnal rule is
revised to clearly state that prospective
researchers must obtain approval prior
to conducting research within the
Bureau of Prisons.

2. Section 512.11-Section 512.11(al is
expanded to recognize-that program
audits undertaken by-employees for
administrative purposes only are not
defined as research projects. Section
512.1(d)(2) is new and adds as
examples of non-routine proposals
research conducted at the Regional
Office or at two or more institutions
within the same region. Proposed
§ 512.11(d)(2)-(d)(6) becomes-final
§ 512.11(d)(3)-d)(7). New subsections
(d)(3) and (d)[4) add the language "at
'least two" as a characteristic of non-
routine proposals. The word
"Governmental" is added to final
§ 512.11(d)(4). Final § 512.11(d)(7] adds.
the word "and" in recognition that both
financial and staff support maybe
required. Section 512.11(f) is expanded
to acknowledge that a researcher must
meet the qualifications of § 512.12.
Section 512.11(g) is reworded but there
isno change in substance. Section
512.11(h) is new and adopts a suggestion
that the Bureau ruie'incorporate the
Department of Health and Human
Services (formerly HEW) definition of
"muiimal risk"

A comment objected to § 512.11(d)(5),
that research projects may involve
"follow-up" of an inmate after release
from confinement. This is true, and is
considered. necessary, since such follow-
up is often essential to learn of the
project's effectiveness.

3. Section 512.12-Section 512.12(b)
substitutes the word "project" for
"research" Reference to Part 549,
SubpartE is deleted from final
§ 512.12c). Section 512.12(d) is new and
states that the project must present no
more than "minimal risk", and requires
that the rights, health, and human
dignity of individuals be respected.
Proposed § 512.12(d)-h) becomes final
§ 512.12(e)-i). Final § 512.12(g) deletes
the proposed rule language of "other
than Bureau of Prisons research
personnel", as only people involved in
the research study may have access to
this information.

We disagree with a comment that "the
qualifications of a researcher noted m-
§ 512.12(d) (proposed) is left undefined".
The rile on research specifies controls
on both projects and researchers.
Subsection (d), now final subsection (e),
is one aspect of the rule, and clearly
states the expectation that the
researcher have academic preparation
or expertise m the area of the proposed

research. A comment on proposed
§ 512.12(e), now final subsection (i), that
the rule should specify the Bureau's
liability for any person participating In a
research project fails to recognize that
the rule refers only to responsibility of
the researcher, not to the responsibility
or liability of the Bureau of Prisons. That
is a separate Issue and we do not agree
that the Bureau of Prisons would be
liable in all such instances.

4. Section 512.13-Subsection (a)
identifies the term "subjects" to include
both staff and inmates. The Bureau
agrees with a comment that the
researcher be required to provide further
information on.possible risks and
discomforts. To this end, subsection (b)
now requires that the researcher include
a detailed description of all possible
risks and discomforts and the likelihood
of such occurring.

A commenter misreads § 512.13 as
authorizing the Warden to approve
research projects. Section 512.14 clearly
states that only the Director may
approve a research project.

5. Section 512.14-The first paragraph
of § 512.f4 is new. This paragraph
provides further information on the
processing of research proposals. The
rule specifies that research proposals
must be reviewed by at least one
research committee, except as provided
in new § 512.14(d), at either the
institutional, Regional Office, or Central
Office level.

A commenter who favored a "review
board" (committee) suggested that the
committee review various aspects of the
proposal, including the risk Involved, the
scientific merit/necessity of the
research, the procedures for selecting
subjects, and the qualifications of the
researchers. Section 512.13, Content of
Research Proposal, is believed to
adequately address these concerns. The
commenter also-suggested that
committee membership include persons
with no association with the Bureau of
Prisons, a prisoner or prisoner rights
advocate, and a person qualified to
assess the scientific merit of, and need
for the.research.The commenter
-referenced Health and Human Services

HHS) guidelines on research. While the
Bureau's internal staff instructions
provide for such Individuals to sit on a
research committee, this procedure is
not necessary for all research proposals,
nos do HHS guidelines always require
full committee review. Bureau policy
prohibits any research that poses
greater than minimal risk. Further, and
contrary to the apparent thrust of a
comment, the institution (or Regional
Office) may not approve any research
proposal. The reviewing committee at
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the institution and/or Regional Office
level is.nota decision-making body, but
is to- make recommendations on the
merits of the research proposalin
accordance with the Bureau's rule on
research. The Director of Research,
Central Office, reviews research
proposals and any recommendations
prior to submission to the Director,
Bureau of Prisons. Only the Director,
Bureau of Prisons may approve a
researcliproposal.

Proposed § 512.14(a) is deleted.
Proposed §512..1ta)(1) becomes final
§ 512.14(a) andspecifies thatroutiae
proposals be first submitted to the
research committee at the institutional
leveLNe-.r subsections (a)(1]--a) (31
identify theresponsibility of the
Warden, RegionalDirector, and Director
of Research. Central Office, inrespect to
routineresearch proposals. Proposed
§ 512.14(a)[2] is incorporated into final
§ 51214(b) and (c) wich expands the
procedure for submitting and processing
non-routine proposals. As revised. non-
routine proposals forxesearch
conducted, at a regional office or at two
or more institutions within the same
region are first submitted to the
appropriate Regional Director, who will
determine a review process. All other
non-routine proposals are first
submitted to the Director of Research,
Central Office. -

Final § 512-14(d) is new. It authorizes
the Director of Research, Central Office
to make arecommendation air a
research project under an expedited
review-process. This subsection requires
that the project be determined to meet
the minimal risk standard. that itneither
manipulate the subject's behavior nor
involve unusual stress to the subject.
that it does not involve a medical
procedure, and that it is not of a
sensitive nature. This provision adopts
the intent of a recent rule (see 46 FR
8389, 8392) of the Department ofHealth
and Human Services, and should allow
an opportunity for a more efficient
disposition of select proposals. While a
committee may not formally review
these proposals, internal instructions do
provide that the Director of Research
keep members of the Central Office
Research Committee apprised of
proposals considered under the
expedited process.

Proposed § 512.14(b}, now final
§ 512.14(e), is expanded to provide that
the authority to approve or disapprove a
research projeclmay not be delegated.
Proposed § 512.14(c), now final
§ 512.14(f), is revised to require that the
Director, Bureau of Prisons notify, vi
writing, the involved institution(s),
region(s), and prospective researcher of

the final decimon. Internal instructions
to staff provide a suggested time frame
for reviewing research proposals at each
level (three weeks at the institution, two
weeks at the Regional Office. and four
weeks at the Central Office). Proposed
§ 51214(d), now final § 512.14(g). is
rewritten and states that staff response.
either for approval or disapproval, to a
preliminary proposal does not constitute
a final decision. Deleted is the more
restrictive proposed language stating
that approval of a preliminary proposal
does not constitute an authorization to
conduct the research.

6. Section 512.15-Proposed § 512.19,
now final § 512.15, is reworded. The
intent is not changed.

7 Section 512.16-Proposed § 512.18,
now-final § 512.16, is reworded, although
the intent is unchanged. Comments both
supported and opposed the rule. Those
opposed included one person who
favored allowing an inmate to receive a
mutually agreeable sum of money, and
another who favored a more flexible
strategy for incentives. A second
commenter was concerned that the
prohibition on incentives would prevent
the conduct of "important and badly
needed" correctional research. The
Bureau of Prisons does not now believe
it is wise to provide any incentives other
than soft drinks and snacks given at the
test setting. Participation In a research
project is voluntary, and is not to be
based onmincentives. As written, the
Bureau rule meets the intent ofa Health
and Human Services stipulation that
incentives not be of such a magnitude as
to affect the inmate's ability to clearly
consider other aspects of the research.

8. Section 512.17-The final rule
restates that the term "employees"
includes "consultants". To meet the
thrust of a comment final § 512.17(a)
inserts the limiting language '"who are
conducting authorized research
projects." This language, and the
deletion of the phrase "other than
Bureau of Prisons research personnel"
from § 512.12(g) ensures that research
information is controlled. We agree, and
believe provisions of the rule prohibit a
researcher from revealing the Identity of
particular research subjects without
consent of those persons. The revision
to § 512.17(a) deletes the need to adopt a
suggestion that the informed consent
statement be revised to state that
information gathered about inmates In
the course of the research is available to
employees without the inmate's consent.
It is not the Bureau's intent to make this
information available to all employees.
It is to be available only to those
involved in the authorized research

project. The need for confidentiality of
research records is recognized.

We disagree with a comment that
objects to any research pertaining to
information not available "to the public
under the Freedom of Information or
PnvacyAct". Suc a statement
unnecessarily limits the conduct of
research in worthwhile areas. Nor do we
agree that any inmate involved "in
research should have access to records
which pertain to himself/herself and
such research matters." The informed
consent statement signed by the subject
advises the subject thatpartimpationis
voluntary. If at any time the subject is
unable to receive desired information on
the research project, the subject may
elect to discontinue involvementin the
research project without penalty or
prejudice. Section 512.12h) also requires
that the researcher agree to adhere to
the applicable provisions of the Privacy
Act and regulations pursuant to this Act.

9. Section 512.18--Proposed §512.91
becomes final § 512.18. Proposed
§ 512.16(b) becomes final §51218(a). The
final rule requires the informed consent
statement be in writing. Internal
instructions adopt, at least inpart, a
suggestion that the consent process be
composed of both an oral and written
component. While both provisions are
not mandated, internal instructions
require that where a language orliteracy
problem prevents a person from
understanding the informed consent
statement, the statementmust be read
and explained to the subject. The
statement itself clearly meets other
concerns of the commenter that the
person be aware of the opportunity to
answer questions and that participation
is voluntary.

In § 512-18(a) the word "project" is
substituted for "activity". Based on this,
the word "activity" is deleted from
§512.18(a)(1). Proposed § 51216[a] is
now reflected in final § 512.18(a)[1). The
final rule adds the phrase "without
penalty or prejudice". Section
512.18(a)(2) is new and adopts a
comment that the rule specify that
participation in the research projecthas -
no effect on the participant's release
date and parole eligibility. We see no
merit to a suggestion that the rule
specify that the U.S. Parole Commission
not be informed of the inmate's
involvement in. any research program.
No such notification is ordinarily made;
however, occasions might exist; for
example, an alleged injury incurred as
part of the research participation, which
would warrant reference in the inmates
file. We would note that the Parole
Commission's presumptive parole
concept does not ordinarily consider an
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inmate's institutional stay in
determining a release date. Proposed
§ 512.16(b)(2)-(b)(6) becomes final
§ 512.18(a)(3)-(a)(7j. Final § 512.18(a)(8)
is new and adopts a suggestion that the
informed consent statement give a
statement of benefits reasonably to be
expected. Proposed .§ 512.16(b)(7]-b)(9)
becomes final § 512.18(a)(9-(a)(11).
Final § 512.18(a)(16) substitutes the
phrase "questions about the research
project" for "any questions about
procedures". Final § 512.18(a)(11)
clarifies the proposed rule by specifying
that the researcher provide "additi onal
information as needed to describe
adequately the nature and risks of the
research" We see no need for the
informed consent statement to state that
an inmate may not receive financial.
remuneration for participation in a
research project. Section 512.16 clearly
expresses this intent.

Proposed § 512.16(c) is reworded and
becomes final § 512.18(b). Proposed
§ 512.16(e) and (e)(1) are reworded and
become final § 512.18(c) and (c(1).
Section 512.18(c)(2) authorizes the
Director of Research, Central Office, to
require a signed statement of informed
consent upon a determination that the
research project or data collection
instrument is of a sensitive nature.
Deleted is the phrase "if a record is
prepared from which a subject is
identifiable" (proposed § 512.16(e)(2)).
The final rule ensures that an
appropriate reviewing official assesses
the need for a signed statement of
informed consent. Proposed § 512.16(d),
now final § 512.18(d), is expanded to
require that the individual's signed
statement.of consent be submitted to the
appropriate research committee,

Commenters objected to provisions
authorizing different procedures-for
employees than non-employees in
reference to when a signed informed
consent statement is required. The
commenters favored the same
requirements applying to both. Another
comment favored the requirement that a
signed consent be required only if the
research involves more than minimal
risk. The Bhreau considers its present
policy, as revised, sufficmen. The
determination of whether aproposal
entails more than a minimal risk is
highly subjective, dependent on the
situation and who makes the
determination. The different standards
for employees as opposed to non-
employees acknowledges that the
agency exerts a lesser span of control
over non-employees and the
appropriateness of holding non-
employees to a higher standard of
documentation.

A commenter suggested that the
informed consent statement differentiate
between different types of research, for
example, between medical and
psychological research. The commenter

.suggests that having to describe the
purpose of a questionnaire may negate
its research value and that virtually no
risk is entailed m administering a
questionnaire. While the Bureau nught
agree there is a difference between
types of research, we disagree with the
view that the informed consent
statement be modified. The individual
subject has a right, regardless of the
nature of research, to be informed of any
research in which the individual is a
direct participant.

We disagree with a comment that a
signed statement of consent always be
obtained. The rule requires the
researcher to give a participant a
written informed consent statement and
proceeds to specify .when this must be
signed. It is not always necessary to
have the signed statement, for example,
where the research is limited to
responding to a questionnaire. The same
commenter advocates that the informed
consent statement contain anentry that
the inmate waives no rights to seek
redress for a potential tort inflicted upon
him.as a result of the subject's
association with the research. Such an
entry-is not necessary, as the Bureau"
policy on tort clais clearly states when
a tort claim may be filed.

-10. Sectpn 512.19-Proposed § 512.15,
now final § 512.19, is retitled
"Monitoring Approved Research
Projects" Final § 512.19(a) clarifies the
proposed rule procedure for obtaining
approval of any major methodological
changes. The rule requires the
researcher to notify the appropriate
research committee of all planned
methodological changes. When this
committee determines the change is
significant, the committee will be
responsible for obtaining written
approval of the Director of Research,
Central Office prior to authorizing
nplementation of the change. Final
§ 512.19 (b) and (c).expands proposed
§ 512.15 (b) and (c) by identifying
committees responsible for monitoring
approved research projects and for
specifying who is to be notified of
violations. Inasmuch as the Bureau of
Prisons only authorizes research that
poses a minimal risk, there is no
significant need to-require, as suggested
by a comment, that the monitoring
committee have a specific composition
and expertise. If the reviewing .
committee has questions or concerns,
that committee may refer the issue to
the Regional or Central Office for their

review. Proposed § 512.15(d), now final
§ 512.19(d), identifies to whom the
phrase "prove detrimental" applles-"to
the inmate population, to the staff, or to
the orderly operation of the Institution",

We disagree with a comment that
"monitoring of any research project
should be made under the supervision of
the Chief judge of the U.S. District
Court's designee as same may violate
Rule 30(A) Federal Rules of Civil
Procedure" Rule 30(a) refers to an
inmate deposition for use in court.
Section 512.19 is unrelated to such
involvement but discusses monitoring of
research and the authority of the
Director, Bureau of Prisons to suspend
or terminate a research project. Projects
are monitored through a research
committee, to ensure that interests are
represented and that no "substantial
rights" of the inmate are Infringed.

11. Section 512.20-The final rule
requires the researcher to provide the
Director of Research, at least once a
year, with an original and five copies of,
a report on the progress of the research.
The proposed rule required submission
of this report, but did not specify the
number of copies. These copies ensure
that participating areas are-kept
officially informed of the status of the
research. In a similar respect, the flial
rule requires copies of the report of
findings also be provided to the
Regional Research Administrator and
the chairperson(s) of research
committees at institutions which
provided data or assishtince.

We consider as Impractical a
suggestion that the researcher provide
each subject with a report of findings. If
a participant wishes a copy of the
report, a request may be made directly
to the researcher or filed under the
Freedom of Information Act.

We do not agree with a suggestion
that the researcherfile immediate
reports if a research study results in any
injury to a subject, as the phrase "any
injury" is overbroad. It is expected that
any significant injury will be reported, if
not by the researcher, certainly by the
injured person.

12. Section 512.21-Section 512.21(a)
and (a)(1) is reworded.Final § 512.21(b)
requires the researcher to provide six
copies, as opposed to "a copy", of the
material accepted for publication to the
Director of Research. The final rule
adopts a comment that the phrase "for
informational purposes only" be
inserted to clearly express the purpose
for submission.

13. Section 512.22-Final § 512.22(a)
restates (from § 512.11(b))'that a
consultant is considered an employee
within the scope of this rule. In response
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to comment the Bureau is aware that
scientific journals (not the researcher)
hold the copyright when an article is
published. To this end, the internal form
signed by the researcher is limited to
documents which the researcher
copyrights. The stipulation that
employees may not copyright a work
prepared as part of his or her official
duties is areqirement mandatedby 17
U.S.C. 105, not by the Bureau of Prisons.
The Bureau's rule is not intended to
prohibit an employee from
disseminating information.

Conclusion
Accordingly, pursuant to the

rulemaking authority vested in the
Attorney General in 5 USC 552(a) and
delegated to the Director of the Bureau
of Prisons in 28 CFR 0.96 (ty, 28 CFR
Chapter V is amended as set forth. The
effective-date of these rules is
November 1, 1981.

Dated. September 22. 1981.
Norman A. Carlson,

* Director Bureau ofPrisons.
1. Subchapter A is amended by adding

a new Part 512 to read as follows:

PART 512-RESEARCH

Subpart A--[Reserved]
Subpart B-Research
Sec.
512.10 Purpose and scope.
512.11 Definitions.
512.12 Requirements for research projects

and researchers.
512.13 Content of researchproposal.
512.14 Processing of proposals.
512.15 Institution rules.
512.16 Incentives.
512.17 Access to Bureau of Prisons records.
512.18 Informed consent.
512.19 Monitoring approved research

projects.
512.20 Reporfs.
512.21 Publication of results of research

project
512.22 Copyright provisidns.

Authority. 5 U.S.C. 301:18 U.S.C. 4001,4042,
4081, 4082, 5006-5024. 5039; 28 U.S.C. 509. 510.
28 CFR 0.95-0.99.

Subpart A-[Reserved]

Subpart B-Research

§ 512.10 Purpose and scope.
Prospective researchers must obtain,

approval as outlined in this rule before
conducting research withm the Bureau
of Prisons. An individual who wishes to
conduct a research project within the
Bureau of Prisons shall submit a request
to the Bureauproviding specified
information on the proposed research
project. The Bureau of Prsons shall
consider requests for authorization of

routine and non-routine proposals as
described in § 512.11[d) and (e).

§ 512.11 Definitions.
(a) For.the purpose of this.rule. a

research project is the systematic
collection of information about or from
former or present inmates or employees,
analysis of the information, and.
preparation of areport offindings.
Routine statistical tabulations and
program audits undertaken by
employees for administrative purposes
only are not defined as research
projects.

(b) For the purpose of this rule. an
employee is a member of the staff of the
Bureau of Prisons or a consultant under
contract to the Bureau of Prisons who
performs duties in furtherance of an
agency function under supervision
provided by the Bureau.

(c) For the purpose of flus rule, a non-
employee is any person not defined as
an employee under § 512.11(b).

(d) A non-routine proposal has one or
more of the following characteristics.

(1) The proposed research will be
conducted at the Central Office.

(2) The proposed research will be
conducted at the Regional Office or at
two or more institutions within the same
region.

(3) Execution of the proposed research
requires coordination between at least,
two regions of the Burearu of Prisons.

(4) Execution of the proposed research
requires coordination between at least
two divisions within a Governmental
Department or between at least two
Departments of the Federal
GovernmenL

(5) The proposal raises major issues of
research policy.

(6) The proposed research involves
follow-up of an inmate after release
from confinement.

(7) Execution of the proposed research
requires sizeable financial and/or staff
support from the Bureau of Prisons.

(e) A routine proposal has none ofthe
special characteristics which define a
non-routine proposal.

(f] A researcher is a person who has
met the qualifications of § 512.12 and
has received written approval from the
Director, Bureau of Prisons, to conduct a
research project within the Bureau of
Prisons.

(g) A subject is a current or former
'inmate or employee of the Bureau of
Prisons about or fr6m whoma
researcher collects information during
the conduct of a research project
authorized under this rule.

(h] "Minmal risk" as defined by U.S.
Department of Health and Human
Services (see 45 CFR 46) means that the
risks of harm anticipated in the

proposed research are not greater,
considering probability and magnitude,
than those ordinarily encountered in
daily life or during the performance of
routine physical or pyschological
examinations or tests.

§512.12 Requirements for research
projects and researchers.

The Director. Bureau of Prisons, may
authorize a researcher to conduct a
research project. subject to the following
conditions:

(a) The project has an adequate
research design.

(b) The project will contribute to the.
advancement of knowledge about
corrections.

(c) The project is consistent with the
Bureau of Prisons' rule on Medical
Experimentation and Pharmaceutical
Testing.

(d) The project must present no more
than rmmal risk, as defined in
§ 512.11(h). to the subject. The rights,
health and human dignity of individuals
involved will be respected.

(6) The researcher has academic
preparation or experience in the area of
study of the proposed research.

(1) The researcher assumes
responsibility for actions of a non-
employee engaged to participate in the
research project.

(g) The researcher agrees not to
provide research information which
identifies a subject to any person
without that subject's prior written
consent to release the informatiom

(h) The researcher agrees to adhere to
applicable provisions of the Privacy Act
of 1974 and regulations pursuant to flus
Act.

(i) The researcher who is a non-
employee shall sign a statement in
which the researcher agrees to adhere to
the provisions of this rule.

§ 512.13 Content of research proposal
In submitting the research proposal,

the applicant shall provide the following
information:

(a) Summary statement which
includes the name(s) and vitae of the
researcher(s); the title of the project: an
abstract of the project duration of the
project; number of subjects (staff/
inmate) required, including amount of
time required from each. and an
indication of risk or discomfort involved
as a result of participation.

(b) Comprehensive statement which
includes a detailed description of all
possible risks and discomforts and a
discussion of the likelihood that these
risks and discomforts will actually
occur, information on the purpose of the
study. methodology to be employed;
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anticipated results; their significance "
and perceived benefits; resources to be
utilized; indication of whether Bureau of
Prisons-participation and' ooperation
are needed after completion ofproject;
and appendices of all relevantgresearch
materials.

§ 512.14 Processing of proposals.
' .dept as'specified in paragraph (d) of

this section, all research proposals will
be reviewed by at least one Research
Committee at either the institutional,
Regional-Office, or Central Office level.

(a) Routine proposals are first
submitted to the Research Committee at
the institutional level.

(1) The Warden shall review the
recommendations of the Research
Committee, and shall submit
institutional recommendations in writing
to the appropriate Regional Director.

(2) The Regional Director shall review
the recommendations submitted by the
institution and shall, in turn, submit
recommendations of the Regional. Office
in writing to the Director-of Research in
the Central Office.

(3) The Director of Research will
coordinate materials for review by the
Director of the Bureau of Prisons.

(b) Except as specified m paragraph
(c) of this section, non-routine proposals
are first submitted to the Director of
Research, Central Office. The Director
of Research shall determine a review
process, to include, at a minimum,
review by at least one appropriate
Research Committee. The Director of
Research shall review Research
Committee and other recommendations
made and shall submit them remwriting
to the Director, Bureau of Prisons.

(c) Non-routine proposals for research
conducted at a Regional Office or at two
or more institutions within the same
region are first submitted to the
appropriate Regional Director. The
Regional Director or designee shall
determine a review process, to include,
at a minimum, review by a Research
Committee and the Regional Research
Administrator. The Regional Director
shall review recommendations
submitted and, in turn, shall submit the
recommendations of the Regional Office
to the Director of Research, Central
Office. The Director of Research shall
review recommendations made and
shall submit them in writing to the
Director, Bureau of Prisons.

(d) The Director of Research, Central
Office, may exercise the authority of a
required research committee and make a
recommendation to the Director, Bureau
of Prisons on a research proposal under
an expedited review process when in
the judgment of the Director. of I-
Research, Central Office, the research

proposal is determined to meet the
mimmal risk standard and the research:

(1) Neither manipulates the subject's
behavior nor involves stress to the
subjectf;

(2) Does not involve a medical
procedure; and

(3) Is not of a sensitive nature.
When the Director of Research, Central
Office, determines that an expedited
review process is appropriate, he/she
shall document in writing the reasons
for this determination.

(e) The Director, Bureau of Prisons,
has final authority to approve or
disapprove all research proposals. This
authority may not-be delegated.

(f) The Director, Bureau of Prisons
shall-notify in writing the mvoljed
region(s), institution(s], and the
prospective researcher of the final
decision on a research proposal.

(g) An applicant may submit a
preliminary research proposal for-
review by staff. Staff response to the
preliminary proposal does not constitute
a final decision.

§ 512.15 Institution rules.
A researcher shall observe the rules of

the institution or office in which the
research is conducted. Staff of the
responsible institution or office shall
inform the researcher of the local rules.

§ 512.16 Incentives.
Incentives may be provided, but are

restricted to soft drinks and snacks
given at the test setting.

§ 512.17 Access to Bureau of Prisons
records.

(a) Employees (includes consultants)
of the Bureau of Prisons who are
conducting authorized research projects
shall have access to those records which
relate to the subject and are necessary
to purpose of the research project
without having to obtain the subject's
consent.

(b) A non-employee of the Bureau of
Prisons is limited in access to
information available under the
Freedom of Information Act (5 U.S.C.
552).

§ 512.18 Informed consent
(a) Before commencing a research

project requiring participation by staff
or inmates, the researcher shall give
each participant a written Informed
Consent Statement containing the
following information:

(1) A statement that participation is
completely voluntary and that the
participant may withdraw consent and
end participation in the project at any
time without penalty or prejudice;

(2) A statement that participation in
the research project will have no effect

on the inmate participant's release date
or parole eligibility;

(3) Identification of'the researcher(s);
(4) Objectives of the research project;
(5) Procedures to be followed In the

conduct of research;
.(6) Purpose of each procedure;
(7) Anticipated uses of tlhe results of

the research;' ,
(8) A statement of benefits reasonably

to be expected;
(9) A declaration concerning

discomfort and risk, Including a
description of anticipated discomfort
and risk;

(10) An offer to answer questions
about the r6sqarch project; and

(11) Appropriate additional
information as needed to describe
adequately the nature and risks of the
research.

(b) A researcher who Is employee of
the Bureau of Prisons shall add to the
Informed Consent Statement a
statement of the authority under which
the research is conducted.

*(c) A researcher who is an employee
of the Bureau of Prisons shall obtain the
subject's signature on the statement of
informed consent in each of the
following circumstances:

(1) If the activity of the subject
requires something other than
responding to a questionnaire or
interview; or

(2) If the Director of Research
determines the research project or data.
collection instrument is of a sensitive
nature.

(d) A researcher who is a non-
employee of the Bureau of Prisons shall
obtain the subject's signature on the
statement of informed consent prior to
initiation of the research activity. The
signed statement shall be submitted to
the appropriate research committee.

§ 512.19 Monitoring approved research
projects.

(a) The researcher shall notify the
appropriate Research Committee of all
planned methodological changes In a
research project. If the Research
Committee considers the change to be
significant, the Committee shall obtain
written approval from the Director of
Research, Central Office, prior to
authorizing the implementation of the
change.

(b) The Institution Research
Committee shall monitor all research
conducted at the institution and report
any violations of research policy to the
Warden, the Regional Director, and the
Director of Research, Central Office.

(c) The Central Office Research
Committee or, where appropriate, a
Regional Office Research Committee
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shall (1) monitor all research projects
which are not conducted at an
institution, and/or (2) perform a
coordinating function for other projects
(e.g. research conducted between
regions, or Bureau-wide). The Regional
or Central Office Research Committee
shall report'any violations of research
policy,' through the Director of Research.
Central Office, to the Director, Bureau of
Prisons.

(d) The Director, Bureau-of Prisons,
may suspend or terminate a research
project if it is believed that the project
violates research policy or that its
continuation may prove detrimental to
the inmate population, to the staff, or to
the orderly operation of the institution.

§ 512.20 Reports.
At least once a year, the researcher

shall provide the Director of Research.
Central Office, with an original and five
copies ofra report on the progress of the
research.

Within 10 days ifter preparation of
the report of findings, the researcher
shall distribute at least one-copy of.the,
report-of fihdings to each of- the-

following: the Director of Research,
Central Office; the Regional Director.
the Regional Research Administrator,
and the Warden(s) and chairperson(s) of
the research committee at institutions
which provided data or assistance. The
researcher shall include an abstract In
the report of findings.

§ 512.21 Publication of results of research
project.

(a) A researcher may publish in book
form and in professional journals the
results of a research project conducted
under tins rule.

(1) On publication of results, the
researcher shall acknowledge the
Bureau of Prisons participation in the
research project.

(2) The researcher shall expressly
disclaim approval or endorsement of the
published material as an expression of
the policies or views of the Bureau of
Prisons.

(b) Prior to publication of the results
of aresearch project conducted under
this rule, the researcher shall provide six
copies of the material accepted for
publication, for informational purposes

only, to the Director of Research in the
Central Office of the-Bureau of Prisons.

§512-22 Copyrkjtlprovislons.
(a) An employee (includes consultant)

of the Bureau of Prisons may not
copyright a work prepared as a part of
ins or her official duties.

(b) Subject to a royalty-free, non-
exclusive and Irrevocable license, winch
the Bureau of Prisons reserves, to
reproduce. publish, and translate and
otherwise to use and to authorize others
to publish and use such materials, a
non-employee may copyright original
materials developed as a result of
research conducted under this rule.

(c) As a precondition to the conduct of
research under this rule, a non-employee
shall grant In writing to the Bureau of

-Prisons a royalty-free, non-exclusive,
and Irrevocable license to reproduce,
jublish. translate and otherwise to use
and to authorize others to publish and
use original materials developed as a
result of research conducted under this
rule.
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DEPARTMENT)OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 16,74, and 96

Block Grant Programs

AGENCY: Office of the Secretary, HHS.
ACTION: Interim Final Rules With
Comment Period.

SUMMARY: These rules implement seven
block grant programs established by the
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-35). The block grants
replace a large number of programs now
administered by the Federal
Government, transfer primary
responsibility for, their administration to
the States, and confer substantial
discretion on the States as to use of the
block grant funds.
DATE: Effective October 1; 1981.
'ADDRESS: Comments on these rules
should be submitted by November 30,
1981, to: Executive Secretariat, Attn:
Charlotte Lewis, Department of Health
and Human Services, Room 632-H,
Humphrey Building, 200 Independence
Avenue SW., Washington, D.C. 20201.
FOR FURTHER INFORMATION CONTACT.
For information pertaining to.the block
grants generally, contact: Glenn
Kamber, Deputy Executive Secretary
(Regulations), Room 631-H, Humphrey
Building, 200 Independence Avenue
SW., Washington, D.C. 20201, (202) 245-
3160.

For information on particular block
grants, contact the following individuals:-
Community services and social services:

Michio Suzuki, Deputy Director, Office of
Program Coordination and Review, 200
Independence Avenue SW., Room 3006E
Washington, D.C. 20201, (202] 245-7027.

Preventive health and health services:
For technical assistance: Tom G. Ortiz,

Assistant to the Director for Field
Activities, Centers for Disease Control,
255 E. Paces Ferry Road NW., Room 2055,
Atlanta, Georgia 30333, (404) 329-3850.

For fiscal and grants management
assistance: Leo A. Sanders, Chief, Grants
Management Branch, Centers for Disease
Control, 255 E. Paces Ferry Road NW.,
Room 107A, Atlanta, Georgia 30305, (404)
262-6575.

Alcohol and drug abuse and mental health
services:

Richard A. Millstem, Acting Associate
Administrator for Program Planning and
Coordination, 5600 Fishers Lane, Room
13-C-05, Rockville, Maryland 20857, (301)
443-4564.

Maternal and child health services and-
primary care:

James Corrigan, Deputy'Director, Bureau of
Community Health Services, 5600 Fishers
Lane, Room 7-05, Rockville, Maryland

,20857, (301) 443-1363.

Low-income home energy assistance:
. Norman Thompson, Deputy Director;

Energy Group; Office of Energy
Assistance, P.O. Box 23367, L'Enfant
Plaza, Washington, D.C. 20024, (202) 245-
2086.

SUPPLEMENTARY INFORMATION: The
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-L35) ("the Act")
established seven block grant programs
to be administered by the Secretary of
Health and Human Services:

(1) The community service block grant
is established by sections.671-683 of the
Act and replaces the followmgprograms
now administered by the Community
Services Administration under the
Economic Opportunity Act of 1964:
Community Action/Local Initiative
Senior Opportunities and Services
Community Food and Nutrition

(2) Section 901 of the Act amends the
Public Health Service Act by adding a
new Title XIX, which contains three
block grants. The preventive health and
health services block grant established
by section 901 replaces the following
categorical grant programs:
Rodent Control
Fluoridation
High Blood Pressure
Health Incentive
Home Health
Emergency Medical Services
Risk Reduction/Health Education
Rape Crisis

(3) The second block grant established
by section 901 is the alcohol and drug
abuse and mental health services block
graMt, which replaces the following
programs:
Acoholism State Formula Grants
Alcohol Abuse.and Alcoholism Project

Grants and Contracts
-Special Grants for Uniform Alcoholism

Intoxication and Treatment Act
Drug Abuse State Formula Grants and

Contracts
Drug Abuse Project Grants
Mental Health Services

(4) The'third block grant established
by section 901 is the primary care block
grant, which replaces the following
programs:
Community Health Centers
Primary Care Research and Demonstrations

(5) Section 2192 of the Act amends
Title V of the Social Security Act to
establish a maternal and child health
services block grant. This block grant
replaces the following programs:
Maternal and Child Health
Crippled Children Service
SSI Disabled Children
Hemophilia
Sudden Infant Death Syndrome
Lead-Based Paint Poisoning Prevention
Genetic Diseases

Adolescent Pragnancy

(6) Section 2352 of the Act amends
Title XX of the Social Security Act to
establish a social'services block grant.

(7) A low-income home energy
assistance program is authorized by
sections 2601-2611 of the Act to replace
the Home Energy Assistance Act of
1980.

The Secretary has determined that the
Department should implement the block
Want programs in a manner that is fully
consistent with the congressional Intent
to enlarge the States' ability to control
use of the funds involved. Accordingly,
to the extent possible, we will not
burden the States' administration of the
programs with definitions of permissible
and prohibited activities, procedural
rules, paperwork and recordkeeping
requirements, or other regulatory
provisions. The States will, for the most
part, be subject only to the statutory
requirements, and the Departirent will
carry out its functions with due regard
for the-limited nature of the role that
Congress has assigned to us.

Transition to State Opeoation

Timing of Transition

States are eligible to receive funds
undersix of the seven block grants
beginning October 1, 1981. The
exception is the primary care block
grant, which does not become effective
until October 1, 1982.

Of the six block grants that become
operative this year, four are subject to
transition provisions that permit a State
to initiate operation under the block
grants on October 1, 1981, or at the
beginning of any subsequent quarter
(January 1, April 1, or July 1, 1084). The
four block grant programs subject to
these transition provisions are
community services, preventive health
and health services, alcohol and drug
abuse and mental health services, and
maternal and child health services.
During the period that the State is not
obtaining funds under the block grants,
the Department will administer the
existing programs. The transition period
is fiscal year 1982 only: the Department
has no authority to operate the existing
programs replaced by these four block
grants after September 30, 1982.

A State must assume operation of a
blo-ok grant in its entirety. A State may
not assume control over only a portion
of the block grant while requesting the
Department to operate some of the
programs that Congress has replaced
with that block grant.

The social services and low-income
home energy assistance block grants are
not subject to the transition provisions
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in section 1743 of the Act because they
do not come within the provisions of
section 1741(b) of the Act. That section
limits application of the transition
provisions to funds that previously went
to local governments or other eligible
entities and in the luture will go directly
to the States. Since the social services
and low-incpme home energy assistance
funds previously went directly to the
States, no transition is provided for. The
two programs become effective on
October 1, 1981.

In order to receive funds for the
quarter beginning October 1,1981, a
State's application and related
submission (discussed below] must be
received by the Department by
September 30, 1981, in the case of the
communityservices, preventive health
and health services, and alcohol and
drug abuse and mental health services
block grants. The Department will
promptly review and act on all
applications. Section 2194(b)[1) of the
Actrequires that a'State notify the
Department by September 15,1981, of its
request for funds-under the maternal
and childhealth services block grant if
the State desires to begin receiving
funds for the quarter beginning October
1,1981.

The-Department has worked
extensively with the States to facilitate
transition and carry out the
congressional intent that the States
qualify for the block grant funds assoon
as possible. Since passage of the Act,
Department program officials have been
providing technical assistance to the
States so they can meet the deadlines
and requirements m the law.

Section 682(b) of the Act requires
States to notify the Department prior to
October 1,1981, if they do not intend to
seek community services block grant
funds for the quarter beginning October
1 butmnstead desire the Secretary to
operate the programs: Similar notice is
required30 days prior to the beginning
of each subsequent quarter. If a State
does not notify the Department as to
whether it desires to obtain block grant
funds or to have the Department
administer the program during the
quarter, we will consider the State to
have requested the Department to
operate the programs. There is no
indication in the Act or its legislative
history that Congress intended the
programs to terminate if a State failed to
-notify the Secretary as to its desires,
and the Department will therefore
continue to operate the programs until
otherwise advised by the State.

Policies During Continued Federal
Operation

With respect to the four block grants
subject to the transition provisions, the
Department will operate the programs
replaced by each block grant generally
in accordance with current policies until
a State qualifies for the block grant
Renewal grants may be made to current
grantees as their grants expire during
the course of fiscal year 1982. If such
grants are made, they will ordinarily
cover the same period of the grantee's
operation as is now the practice [but not
to exceed one year] although the amount
of the grant will normally be reduced
because of the reduced funds available.
The 30-day consultation and State
review process set forth In Office of
Management and Budget Circular A-95
(41 FR 2052) will continue to be used. All
awards will be made from FY 1982
funds. Thus, even though a grantee may
in the third quarter of FY 1982 be
awarded sufficientfinds for one year's
operation, such funds would not reduce
the allotment of FY 1983 funds available
to the State. The Department will remain
responsible for monitoring and auditing
all awards made by it even after the
State has begun receiving funds under
the block grant involved.

Current regulations governing the
programs replaced by the block grants,
including regulations published by the
Community Services Administration in
the Federal Register on August 31.1981
(46 FR 43690) as corrected on September
3, 1981 (46 FR 44189), will remain in
effect for the transition period. A
document published elsewhere in this
issue of the Federal Register reduces
Federal requirements with respect to
some of these programs.

Application Process

Required Submissions
The Act requires a State to make an

annual subiussion to the Secretary with
respect to each block grant prior to
receiving funds. The Secretary is not
prescribing any particular format for the
submission or elaborating its contents
beyond-what is specified in the Act.
Each State should simply insure that its
submission satisfies the statutory
requirements.

For all but one of the block grants, the
submission consists of an application
containing specified assurances and (for
the community services and low-income
home energy assistance block grants) a
plan describing how the State will carry
out the assurances or (for the health-
related block grants) a description of the
intended uses of the funds. The social
services block grant requires only a
report on interfded uses of the funds.

The Department will review the
submissions to determine that they are
complete and in accordance with
statutory requirements. Funds will be
made available to any State filing a
complete submission.

Section 1742(a) of the Act requires the
States to prepare an annual report on
the proposed use of three block grant
funds that contains certain specified
information. We interpret this section as
identifying informatioii that a State is to
include-in the plan required to be
submitted with respect to the
community services block grant and in
the description of the intended uses of
funds required with respect to the
preventive health and health services
and alcohol and drug abuse and mental
health services block grants.

Public Parti'pation

The Act requires the States to subject
the various plans and descriptions of
intended uses to public comment. The
manner in which a State obtains public
comment is at the State's discretion so
long as statutory requirements are hiet.
Public comment must be obtained before
the plan or description is made final

The Act also requires the States to
conduct public hearings on the proposed
use and distribution of funds under the
community services, preventive health
and health services, alcohol and drug
abuse and mentalhealth services,
primary care, and low-income home
energy assistance block grants. The
hearings must be conducted by the State
legislature, except that the hearings with
respect to the low-income home energy
assistance block grant may be
conducted by any unit of the State
government. The manner in which these
hearings are conducted is in the State's
discretion-so long as statutory
requirements are met.

No hearings are required for a State to
receive its first year's allotments.
Although section 1742[c) of the Act
establishes a general requirement for
public hearings during the first year for
block grants, that provision is
superseded by the specific provisions
elsewhere in the Act exempting the first
year from the requirement for a public
hearing.

Funding Information

Allotments to States

The Department will determine the
amount of funds to be allocated as block
grants to each State in dccordance with
the formulas established in the Act. The
Office of Management and Budget
(OMB) has authority to apportion to the
Department through the course of a year
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the congressional appropriation for the
block grants. Consistent with OMB's
apportionment of funds, the Department
will assign allotments to the States
through individual awards or a series of
awards.

During the fiscal year beginning
October 1, 1981, a special procedure will
be followed. The size of the State
allotments for this coming fiscal year
cannot now be determined with
certainty for several of the block grants
because the allocation formulas are
based on the amount of funds awarded
for fiscal year 1981, which ends
September 30, 1981. Thus, the correct
amount of the allotments cannot be
determined until after the end of the
current fiscal year. Accordingly, on
October 1, 1981, the Department may
award each State that has qualified for a
block grant a portion of its estimated
total allotment under that block grant.
After the precise allotments have been
determined, a revision in the award -

would be made.
If a State does not assume operation

of a block grant on October 1, 1981, but
instead qualifies for the block grant at
the beginning of a subsequent quarter,
the amount of its allotment for fiscal
year 1982 will be reduced. Any grants or
contracts made in the State by the
Department during the period of Federal
admimstration will be talken from the
State's allotment and will reduce the
allotment accordingly. IA addition,
administrative expenses for operation of
the community services block grant will
be charged against the allotment. The
Administration is seeking authority from
Congress to deduct transition
adminstrative expenses from allotments
for the other block grants as well.

With respect to several of the block
grants, the Act provides that allotments
for which States do not qualify, or
portions of allotments that are returned-
to the Department, are to be
redistributed pro rata to the qualifying
States. Except for the low-income home
energy assistance program, funds
subject to reallotment will be
reallocated on September 1 of each year.
Funds reallotted under the low-income
home energy assistance program are
included in the total funds available for
allotment to States for the succeeding
fiscal year.

Payments to States

Payments will be made through
electronmfunds transfer to those States
capable of receiving funds in that
manner. Letters of credit will be used m
other cases. The procedures followed
will be the same as with payments
under other Departmental grants.

Under Federal law, the question of
when a grantee may draw funds from
the Treasury is a different matter from
the issue of when the grant award is
made. Thus, although the Department
may award a State its entire annual
allotment on the first day of a fiscal
year, the State may not immediately
withdraw the entire amount from the
Treasury. Rather, payments are
governed by the Intergovernmental
Cooperation Act, 42 U.S.C. 4213, which
provides in essence that a State must
nimize the time elapsing between
acqisition of Federal funds and
disbursement of those funds by the
State.

Use of Allotments
The permissibl4 uses of the allotments

to the States are clearly set forth in the
Act. The Act establishes differing
requirements with respect to the time
period in which the funds may be used.
The maternal and child health services
block grant authorizes the States to
obligate and to expend the funds under
its allotment in a two-year period-the
fiscal year in which the funds are
awarded and in the following fiscal
year. Three of the block grants allow the
States two years to obligate funds but
are silent as to expenditures. Two block
grants permit two years to expend funds
but do not expressly address the
permissible period for obligation of
funds. We interpret these provisions as
allowing a two-year period for the
obligation of funds. The low-income
home energy assistance block grant
allows funds to be held available for the
following fiscal year, which we believe
establishes a limit on the permissible
period of obligation. In the case of the
primary care and low-income home
energy assistance block grants, the Act
also establishes special conditions for
use of funds after the first year.

Transferability of Funds
Funds for several of the block grants

may be transferred by a State to be used
for purposes under other block grants.
We interpret the transferability
provision m the social services block
grant (section 2002(d), of the Social
Security Act) as allowing a State to
transfer funds to the preventive health
and health services, alcohol and drug
abuse and mental health services,
primary care, maternal and child health,
services, and low-income home energy
assistance block'grants. In addition,
social services block grant funds may bq
transferred to support health services,
health promotion and disease
prevention activities, and low-income
home energy assistance under other
Federal block grants, including block

grants administered by other Federal
Departments.

It should be-noted that certain
statutory provisions applicable to a
State's basic allotment under a block
grant may not apply to funds transferred
for used under that block grant. For
example, section 1915(c)(6) of the Public
Health Service Act prescribes certain
percentages for use of the State's basic

- allotment under the alcohol and drug
abuse and mental health services block
grant. These restrictions would not
apply to transferred funds.

State and Federal Oversight

A basic purpose of the block grant
legislation is to simplify State grant
administration and minimize Federal
involvement by placing far greater
reliance on State government.
Accordingly, the block grants will be
exempt from the usual Departmental
grant administration requirements found
in 45 CFR Part 74. (Part 74 is based on
0MB Circulars A-102, "Uniform
Administrative Requirements for Grants
to State and Local Governments" and
A-87, "Cost Principles".) Because a
Federal requirement for use of the Part
74 rules would be inappropriate for
block grants, we are establishing a fiscal
and administrative standard providing
maximum discretion to the States and
placing full reliance on State law and
procedures. Under this standard, a State
will not look to Part 74 for such matters
as property or procurement standards,
or what is an allowable or unallowable
cost. Rather, the State's laws and
procedures covering the expenditure of
its own revenues will govern. Any
expenditure in violation of the State's
own laws and procedures would be
unauthorized and subject to
disallowance.

Audits

Under the Act, States are primarily
responsible for conducting audits of the
use of-block grant funds. The Act also
confers certain responsibilities on the
Comptroller General with respect to
evaluating the propriety of State
expenditures and on the Secretary with
respect to investigations Into the use of
funds. In fulfilling Its responsibilities
under the Act and other Federal
statutes, the Department will rely on
State audits If the audits have been
conducted in accordance with the
Comptroller General's standards for
audits of governmental organizations,
programs, activities, and functions. Any
additional auditing by the Department
would build upon the State's work.

The specific requirements pertaining
to audits are -et forth In the provisions
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of the Act pertaining to the individual
block grants. An exception is the audit
requirement applicable to the
community services block grant.
Although section 675(c)[9) indicates that
an annual audit is required, that
provision is overridden by section
1745(b), which permits audits every two
years. A State may modify the
certificationrequiredby section
675(c)(9) so as to reflect the provisions
of section 1745b).

Recordkeepmg
Section 96.30 of the regulations

establishes a requirement that States
keep records suffiment to permit the
preparation of reports required by
statute and to permit the tracing of-
funds to a level of expenditure adequate
to insure that funds havemnot been spent
unlawfully. In addition, as explained
below, a report is required with respect
to use of fimds-under the low-income
home energy assistance program. Except
for these provisions, the Secretary is not
prescribing any data collection
requirements and is not prescribing the
format or content of any information
that the Act requires the State to collect.

Enforcement
The Act requires States to comply

with their assurances and the statutory
provisions and provides for repayment
of improperly expended funds andfor
withholding offunds in certain
circumstances. The block grant
programs are intended to-confer great
discretion on the States, which by
statute are the primary auditors of their
own expenditures. The fundamental.
check on. the State's use of block grant
funds is the State's accountability to its
citizens, wich is implemented by public
disclosure within the State of
information concerning use of the funds.
Accordingly, when an issue arises as to
whether a State has-complied with its
assurances and the statutory provisions,
the Departnient will ordinarily defer to
the-State's interpretation of its
assurances and the statutory provisions.
Unless the interpretation is clearly
erroneous, State action based on that
interpretation will not be challenged by
the Department. The Department's
positionis not intended to preclude
contrary action by the independent
State audit agency in fulfillment of its
statutory responsibilities. The
Department will provide copies of
complaints to the the State's auditors for
their consideration. Since the auditors
mightreview the State's action without
deference to the State's interprelation,
they may subsequently reach a
conclusioi- different from that of the
Department.

If a State expends block grant funds
contrary to its plan or a description of
intended-uses of the funds, such action
wouldrequire the repayment of those
funds if the expenditure violated the
State's assurances or the statutory
provisions. Other expenditures that do
not conform to the State's plan or
description are improper only because
the State has failed to file a revised plan
or description. ia such cases, repayment
is not provided for by the Act, but in
appropriate circumstances a States
failure to file a revised plan could lead
to the withholding of funds until the
revision is made.

The Act provides with respect to all of
the block grants that the State must
repay any funds that are determined to
have been spent improperly. Under
several of the block grants, a hearing
before the Department Is required before
repayment may be ordered. The
Deffartment will provide a hearing
before ordering repayment even where it
is not required by statute, and a hearing
procedure is provided in the regulations.
Decisions resulting from the hearing
may be appealed to the Depaftment's
Grant Appeals Board. New regulations
governing the Board's procedures were
published in the Federal Register on
August 31, 1981 (46 FR 43816).

If a State refuses to repay funds as
ordered, the Department may recover
them by offsetting the amount against
future block grant payments. The Act
provides a State with another
opportunity for a hearing under several
of the block grants before an offset can
be made. For those block grants, the
repayment hearing procedures will also
be used for offset questions, Further
appeal, however, which would likely be
dilatory, will not be allowed.

We have provided for a comparatively
informal hearing procedure rather than a
formal hearing before an adminstrative
law judge. There is no evidence that
Congress intended the required hearings
to be trial-type on-the-record hearings,
and the Secretary has concluded that
such a procedure would frequently be
less efficient than the procedure
adopted. The flexible procedure adopted
is designed to resolve questions in a fair
and expeditious manner.

In appropriate circumstances the Act
requires the Secretary to withhold funds
under the block grants until the
Secretary has reasonable assurance that
a State that has violated statutory
provisions or the certifications m its
application will not repeat such actions.
The hearing procedure established for
repayment and offset issues would also
be used prior to withholding funds.
Decisions resulting from withholding
hearings may be appealed. Any appeals

would be handled by the Secretary or, in
his discretion, the Grant Appeals Board.
The Board would typically be used to
hear appeals when the question
underlying the proposed withholding
involved disallowed expenditures and
the like. The Secretary will retain
authority to make the final decision on
any withholding.

Special Provisions

Nondiscrnunation

The Act contains specific provisions
prohibiting discrfimination with respect
to all of the block grants except the
social services block grant. Congress
has made clear that States and their
grantees have the responsibility tb
prohibit discrimination on the basis of
race, color, national origin, age, and
handicap. In addition, several of the
block grants require that religious and
sex discrimination be prohibited as well.
The Secretary interprets existing laws
against discrimination in Federally
assisted programs as applying to the
social services block grant.

Current regulations in 45 CFR Parts 80,
81, 84, and 90, which relate to
discrimination on the basis of race,
color, national origin, handicap, or age,
apply by their terms to all recipients of
Federal financial assistance and
therefore apply to all the block grants. In
particular, 45 CFR 80.4 and 84.5 require
certain assurances to accompany
applications for assistance. In lieu of the
assurances required by Parts 80 and 84,
the Secretary will accept the assurances
required by the Act to be part of the
applications for the preventive health
and health services, alcohol and drug
abuse and mental health services,
maternal and child health services, and
low-income home energy assistance
block grants. Those assurances
incorporate the nondiscrinination
provisions pertinent to-the block grants
either specifically or as part of a general
assurance that the applicant will comply
with block grant requirements. For the
community services, primary care, and
social services block grants. the States
should furnish the assurances required
by 45 CFR 8o.4 and 84.5.

Direct Funding of Indian Tzibes and
Tribal Organizations

Five of the block grant programs
permit the Secretary to grant funds
directly to requesting Indian tribes and
tribal organizations that request such
funds. The block grants involved are
community services, preventive health
and health services, alcohol and drug
abuse and mental health services,
primary care, and low-income home
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energy assistance. With respect to each
of these block grants, the Act provides
that direct funding is available if (1] the
Indian tribe or tribal organization
requests funds, and (2) the Secretary
determines that the tribal members
would be better served by direct Federal
funding than by funding through'the
States.

The Act's provisions on direct funding
were intended to continue the long-
standing government-to-government
relationship between the Federal
government and the tribes. The
provisions also implement a, self-
determination policy for Indian tribes
and tribal organizations and seek to
overcome jurisdictional problems
between some States and their resident
tribes regarding the provision of
services.

The Secretary has determined that
members of Indian tfibes and tribal
organizations would be better served by
direct Federal funding than by funding
through the Slates m every instance that
the Indian tribe or tribal organization
requests direct funding.

The tribes and tribal organizations are
closer to their members than the State
governments and are better able to
ascertain their needs and to implement
solutions. Our experience m the last five
years has demonstrated that the
performance of Indian tribal grantees is
comparable to that of other grantees. A
tribe or tribal organization may -
conclude that it is better served through
the State government. The Secretary
encourages Indian tribes and tribal
organizations to work with the States
and determine whether they might
benefit from arrangements that could, be
developed. If a tribe or organization
concludes that it would be better served
by Federal funding, however, and
therefore applies for a direct grant, the
Secretary will concur *ith that
assessment and will provide funds
directly to the tribe or tribal
organization. The fact that a tribe or
organization is receiving direct Federal
funds does not, however, disqualify its
members from receiving services from
the States.

Conditions of eligibility for block
grant funds are defined in the Act and
vary among the block grants. With
respect to the Public Health Service
block grants, the regulations-make clear
that certain current grantees that do not
meet the definition of an Indian'tribe or
tribal organization will nevertheless be
eligible for direct funding if they meet
the definition by the time they apply.

No definition of an eligible Indian
tribe or tribal organization is contained
in the Act for the low-income home
energy assistance program, and

definitions similar to those established
by statute for the other block grants
have been adopted., With respect to the
community services and low-income
home energy assistance block grants, for
which State-recognized tribes and
organizations are eligible for funds, the
regulations provide that the State must
have expressly determined that the
Indian group is a tribe or tribal
organization in accordance with State
procedures for making such
determinations. This definition is
intended to make clear, for example,
that State actions incidentally referring
to a group as a tribe do not constitute
State recognition for the purposes of
receiving block grant funds. Siniilarly,
incorporation of a tribal'organization
under the laws of a State would not by
itself constitute State recognition of the
group as a tribal organization. .

The regulations provide that Indian
tribes and tribal orgamz'ations receiving
direct funding have the same rights and
obligations as States, unless otherwise
provided or unless a State's rights and
obligations have no relevance to an
Indian tribe or-tribal organization. Thus,
for example, a tribe or tribal
organization must submit an application
containing the same information as that
required from the States, except that the
regulations permit the deletion of certain
certifications that we have concluded
are not appropriate for tribes and tribal
organizaton§. Also, the statutory '
requirements for public participation
and for an audit apply to tribes and
tribal organizations, except that holding'
a hearing is not required to be part of
the procedures. The regulations provide
that the statutory audit must be
conducted by an independent entity.

The Secretary does not have authority
to reserve funds from a State's allotment
for an Indian tribe or tribal organization
unless the Secretary has received a
request for such finds from the tribe or
organization. Accordingly, an Indian
tribe or tribal organization desiring
funds for the fiscal year beginning
October 1, 1981, must submit a request
prior to the award of the total allotment
to the State in which the tribe or
organization is located. The request.for
funds does not have to be accompanied
by'the required application, but, with
the exception of the low-income home
energy assistance program, the complete
application must be submitted within 75
days after the beginning of the quarter in
which the State first receives funds
under the pertinent block grant. An
Indian tribe or tribal organization may
submit a request for funds to preserve
its choice and later choose not to submit
an application. Applications for the low-

income energy assistance block grant
must be submitted by December 15,
1981.

If the members of a Indian tribe or
tribal organization reside in more than
one State, the source of the allotment to
the Indians will depend on the nature of
the allocation formula In the block grant.
If the'allotnients to the States are based
on population, the allotment to the tribe
or tribal organization-will be taken from
the various States in which the eligible
tribal members (or eligible households)
reside in proportion to the number of
eligible tribal members (or eligible
households) to be served in each State.
Allotments under the Public Health
Service grants are, however, based on
past grants. In those cases, therefore, the
allotment to the tribe-or trilal
organization will come from the
allotment of the State whose base year
determination includes the relevant past
grant to the tribe or tribal organization4
Social Services Block Grqnt

The regulations include two
definitions specific to the social services
block grant, which we have concluded
should be issued to clarify congressional
intent.

The Act contains a general prohibition
on the use of funds to provide room and
board or medical care but allows such
use of the funds if the room and board
or medical care is an "Integral but
subordinate" part of another State
authorized service. The definition
adopted inakes clear that the statute
prohibits the use of block grant funds to
pay for room iind bohrd in foster care.
Fostei care ig not a social service but Is
essentially a maintenance payment for
room and board. (Moreover, we belioVe
that Congress intended Federal funds
for foster care to be made under the
Title IV-E program.) Under our
interpretation, the use of block grant
funds for room and board Is not
precluded when part of temporary
emergency shelter provided as a
protective, service, regardless of the typo
of facility the State uses for this
purpose. I

Also, "employees" as used in the
social services block grant (section
2005(a](5) of the Social Security Act) is
defined to include staff, contractors, and
other Individuals who are under the
direct supervision orprofessional
direction of the institution. That
provision of the statute prohibits the use
of funids for social services provided In
and by employees ofcertain Institutions.
The definition adopted in the block
grant regulations, ,which is consistent
with the current definitions under the
present Title XX, makes clear that the
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prohibition applies to all'individuals
who occupy an employee-type role. We
believe that Congress did riot intend to
permit the prohibition to be thwarted by
institutions designating certain
individuals as independent contractors
or-through similar devices.

LoW-Income Home EnergyAssistance
Program

The low-income home energy
assistance program establishes a.

-specific procedure for reallotment of
unused funds at the end of each fiscal
year. In order to implement that
requirement, the regulations specify a
repot to be submitted by recipients of
the funds.

The regulations also require the-
submission of a report necessary to
provide certain information to Congress,
as required by the Act. States must

-annually report the number and income
levels of households assisted under the
program. This information may be
reported in the form collected by the
State.

Under section 2604(e) of the Act, a
State may request the Secretary to make
direct payments to Supplemental^
Security Income (SSI) recipients out of
the State's allotment. Any such request
must be submitted by November 2,1981.
The request may be withdrawn at any
time. In future years; a State for which

- the Secretary is not making direct
payments may request-such action for
any fiscal year by submitting a request
by September 1 of the-preceding fiscal
year.

Although certain territories are
eligible for funds under the low-income
home energy assistance program, the
Act does not otherwise define the rights
and responsibilities of territories. The-
regulations establish that eligible
territories will be treated the same as

-States unleis otherwise provided.

Waiver of Notice and Comment
Procedures

The block grant programs were
enacted-on August 13,1981, and become
effective on October 1, 1981. In light of
the short time available, it is impossible

-to publish these rules for comment and
nevertheless put them into effect by
October I-In any event, the rules being
adopted for the most part simply
implement clear statutory provisions.
Accordingly, the Secretary has
determined that it would be
impracticable, unnecessary, and
contrairy to the public interest to use
notice-and comment procedures in
issuing these regulations. All comments
received by November 30,1981, will be
considered, however, and the rules will
be revised if-appropriate.

Impact Analysis
Executive Order 12291
E.O. 12291 requires that a regulatory

impact analysis be prepared for major
rules-defined In the Order as any rule
that has an annual effect on the national
economy of $100 million or more. or
certain other specified effects. The
Department concludes that the
regulations implementing the block
grant programs are not major rules
"within the meaning of the Executive
Order, becatfse they do not have an
effect on the economy of $100 million or
more or otherwise meet the threshold
criteria. To the contrary, these
regulations provide great latitude to the
States and Impose no sigaIlcant
burdens on the States. No lower cost
alternatives exist. Indeed, by providing
maximum flexibility and discretion to
the States, these regulations will save-
millions of dollars compared to what
States have spent on meeting Federal
requirements under predecessor
programs. Although levels of funding for
the programs have been reduced, the
reductions result from congressional
action, not the terms of these
regulations.

Regulatory Flexibility Act of 1980
The Regulatory Flexibility Act (5

U.S.C. Ch. 6) requires the Federal
Government to anticipate and reduce
the Impact of rules and paperwork
requirements on small businesses. For
each proposed rule with a "significant
economic mpact on a substantial
number of small entities" an initial
analysis must be prepared describing
the proposed rule's Impact on small
entities. Small entities are defined by
the Act to include small businesses,
small non-profit organizations, and
small governmental entities.

The primary impact of these
regulations is on the States, which are
not "small entities" within the meaning
of the Act. Actual delivery of services
will, however, be performed in large
part by proprietary, public, and not-for-
profit organizations including day care
centers, medical practitioners,
neighborhood service centers, United
Way agencies, and units of local
government, as well as by State
agencies. Because these regulations
provide States with great authority to
prescribe management, organization,
funding, and eligibility practices for
service delivery, they do not directly
impact small entities, either favorably or
adversely. Instead, impacts will depend
on future State decisions.

Because we have no way to.predlct
such decisions, and in any event have
no reason to expect that they will

impact small entities, the Secretary
hereby certifies that an initial regulatory
flexibility analysis is not required.

For the reasons set forth in the
preamble, Title 45 of the Code of Federal
Regulations is amended as follows:

1. Part 96 is added to-45 CFR Subtitle
A to read as follows:

PART 96--BLOCK GRANTS

Subpart A-ntroduction

Sec.
90.1 Scope.
962 Delialtions,
Subpart B-General Procedures
96.10. Prerequisites to obtainblock grant

funds. -
G9.11 Basis oF awardto the States.
96.12 Grant payment.
90.13 Reallotments.
96.14 Time period for obligation of grant

funds.
90.15 Waivers.

Subpart C--Fnancal Management
900 Fiscal and administrative

requirements.
Subpart D--Drect Funding of Indian Tribes
and Tribal Organizations
9040 Scope.
96.41 General determination.
90.42 General procedures and requirements.
96.43 Procedures during FY1982.
96.44 Community services.
90.45 Preventive health and health services.
90.48 Alcohol and drug abuse and mental

health services.
96.47 Primary care.
96.48 Low-income home energy assistance.

Subpart E-Enforcement
9.50 Complaints.
9 51 Hearings.
9652 Appeals.
Subpart F-Hearing Procedure
90.60 Scope.
96.61 Initiation of hearing.
96.62 Presiding officer.
90.63 Communications to presiding officer.
90.64 Intervention.
90.6 Discovery.
96.68 Hearing procedure.
90.67 Right to counsel.
90.63 Admintstrative record ofahering.

Subpart G-Social Services Block Grants
98.70 Scope.
90.71 Defilnitions.
90.72 Transferability offunds.

Subpart H--Low-Income Home Energy
Assistance Program
90.80 Scope.
96.81 Reallotment report.
98.62 Required report.
9O3 Request for direct Federal payments

to SSI recipients.
96.84 Territories.

48587



48588 Federal Register / Vol. 46, No. 190 / Thursday, October 1, -1981 / Rules and Regulations

Subpart I-Community Services Block
Grants
90.90 Scope.
96.91 Audit requirement.

Subpart J-Transition Provisions
96.100. Scope.
96.101 Continuation of pre-existing

regulations.
96.102 Community services block grant

Authority, Pub. L. 97-35, secs. 671-682,901,
2191-94, 2351-55, 2601-11.

Subpart A-Introduction

§ 96.1 Scope.
This part applies to the following

block grant programs:
(a) Community services (Pub. L.,97-35,

secs. 671-682).
(b) Preventive health and health

services (Pub. L. 97-35, sec. 901).
(c) Alcohol' and drug abuse and

mental health services (Pub.'L. 97-35;
sec. 901)..,

(d) Primary care (Pub. L. 97-35, sec.
901).

(e) Maternal and child health services
(Pub, L. 97-35, secs. 2191-94).

(f) Social services (Pub. L 97-35, secs.
2351-55).

(g) Low-income home energy
assistance (Pub,'L. 97-35, secs. 2601-11).

§ 96.2 Definitions.

(a) "Secretary" means the Secretary of
Health and Human Services or his
designee.

(b) "Department" means the
Department of Health and Human
Services,

(c) "Reconciliation Act" means the
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-35).

Subpart B-General Procedures

§ 96.10 Prerequisites to obtain block grant
funds.

No particular form is required for a
State's application or the related
submission required by statute. The
provisions in section 1742(a) of the
Reconciliation Act relating to the
contents of a report on proposed uses of
funds must be satisfied; the specified
information should be included in the
plan required for the community
services block grant (section 675(d) of
the Reconciliation Act) and in the
description of intended uses of funds
required for the preventive health and
health services, and alcohol and drug
abuse and mental health-services block
grants (sections 1905(d) and 1915(d) of
the Public Health Service Act (as
amended by the Reconciliation Act)
respectively).

§ 96.11 Basis ot award to theStates.
The Secretary will award the block

grant funds allotted to the State in
accordance with the apportionment of
funds from the Office of Management
and Budget. Such awards will reflect
amounts reserved for Indian Tribes and
Tribal Organizations and, in FY 1982,
any amounts awarded by the
Department under transition authorities.
The grant award constitutes the
authority to carry out the program and
to draw and expend funds.

§ 96.12 Grant payment.
The Secretary will make paynents at

such times and in such amounts to each
State from its-awards m advance in
accordance with section 203 of the
Intergovernmental Cooperation Act (42
U.S.C. 4213] and Treasury Circular No.
1075 (31 CFR Part 205). When matching
funds are involved, the Secretary shall
take into account the ratio that such
payment bears to sudh State's total
expenditures under its awards.

§ 96.13 Reallotments.
The Secretary will re-allot to eligible

States those funds available as of
September I of each fiscal year under
the reallotment provisions pertaining to
the alcohol and drug abuse and mental
health services, maternal and-child.
health gervices, and preventive health
and health services block grants. The
reallotment procedur6 for the low-
income homeenergy assistance bldck
grant is specified in section 2607 of the
Reconciliation Act and. § 96.81 of this
part.

§ 96.14 Time period for obligation of grant
funds.

Amounts unobligated by the State at
the end of a fiscal year shalliremain
available for obligation during the
succeeding fiscal year for all block
grants except:

(a) Primary care. Amounts are
available only if the-Secretary
determines that the State acted in
accord~ance with section 1926(a)(1) of'
the Public Health Service Act and there
is.good cause for funds remaining
unobligated.

(b) Low-mcomehome energy
assistance. Amounts are available only
in accordance with section 2607(b)(2) of
the Reconciliation Act, which limits the
amount to 25 percent of the amount
allotted to the State for the prior fiscal
yeqr.

§ 96.15 Waivers.-
Apllications for waivers that are

permitted by statute for the block grants
should be submitted to the Assistant
Secretary of Health in the case of the

preventive health and health servicos,
alcohol and drug abuse and mental
health services, primary care, and
maternal and child health services block
grants; to the Assistant Secretary fo'
Human Development Services in the
case of the community services and
social services block grants; and to the
Associate Commissioner for Family
Assistance in the case of the low-
income home energy-assistance
program.

Subpart C-Financial Management

§ 96.30 Fiscal and administrative
requirements.

Except where otherwise required by
Federal law or regulation, a State shhll
expend block grant funds in accordance
with the laws and procedures applicable
to the expenditur6 of its own revenues.
Fiscal control and accounting
procedures must be sufficient to (a)
permit preparation of reports required
by the -statute authorizing the block
grant and (b) permit the tracing of funds
to a level of expenditure adequate to
establish that such fuhnda have not boon
used in violation of the restrictions and
prohibitions of the statute authorizing
the block grant.
Subpart D-Direct Funding of Inilian
Tribes and Tribal Organizations

§ 96.40 Scope.
This subpart applies to the community

services, alcohol and drug abuse and
mental health services, preventive
health and health services, primary care,
and low-income home energy assistance
block grants.

§ 96.41 General determination.
The Secretary has determined that

Indian tribes and tribal organizations
would be better served by means of
grants provided directly by the
Secretary to such tribes and
organizations out of the State's
allotment of block-grant funds than if
the State were awarded its entire
allotment. Accordingly, where provided
for by statute, the Secretary will, upon
request of an eligible Indian tribe or
tribal organization, reserve a portion of
a State's allotment and, upon receipt of
the complete application and related
submission that meetp statutory
requirements, grant it directly to the
tribe or organization.'
§96.42 General procedures and
requirements.

(a) An Indian tribe or tribal
organization applying for or receiving
direct funding from the Secretary under
a block grant program shall be subject to
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all statutory and regulatory
requirements applicable to a State
applying for or receiving block grant
funds to the extent that such
requirements are relevant to an Indian
tribe or tribal organization except where
otherwise provided by statute or in this
Part.

(b) Atribal organization representing
more than one Indian tribe will be
eligible to receive block grant funds on
behalf of a particular-tribe only if the
tribe has by resolution-authorized the
orgamzation's action. -

(c) If an Indian-tribe or tribal
L orgamzation whose service population

resides m more than one'State applies
for block grant funds that, by statute,
are apportioned on the basis of
population, the allotment awarded to the
tribe or organization shall be taken from
the allotments of the various States in
which the service population resides in
proportion to the number of eligible
members or households to be served in
each State. If block grant funds are
required to be apportioned on the basis
of grants during a base year'the
allotment.to the Indian tribe or tribal
organzation shall be taken from the
allotment of the State whose base year
grants included the relevant grants to
the tribe or organization.

(d)The audit required under the block
grant programs shall be conducted by an
entity that is independent of the Indian
tribe or tribal organization receiving
grant funds from the Secretary.

(e) Beginning with fiscal year 1983,
any request by an !ndianjribe or tribal
organization for direct funding by the
Secretary must be submitted to the
Secretary, together with the required
application and related materials, by.
September 1 preceding the Federal fiscal
year for which funds are sought. A
separate application is requiredfor each
block grant.

§ 96.43 Procedures during FY 1982.
(a] This section applies to the fiscal

year beginning October 1,1981.
(b) Except under the low-income home

energy assistance program, an Indian
tribe or tribal organization may receive
direct funding from the Secretary only
with respect to those block grants for'
which the State m which the tribe or
organization is located has qualified for
funds.

(c) A request for direct funding must
be received by the Secretary before the
Secretary has awarded all of the
allotment to the- State involved. The
application -and related submission may

-be submitted later but must be
submitted within 75 aays after the
beginning of the quarter in which the
state qualified for-block grant funds,

except that the application and related
submission for the low-Income home
energy assistance program must be
submitted by December 15, 1981. A
separate request and application are
required for each block grant.

§ 96.44 Community Services.
(a) This section applies to direct

funding of Indian tribes and tribal
organizations under the community
services block grant.

(b) For purposes of section 674(c)(5] of
the Reconciliation Act, an organized
group of Indians is eligible for direct
funding based on State recognition only
if the State has expressly determined
that the group is an Indian tribe or tribal
organization in accordance with State
procedures for making such
determinations.

(c) For purposes of section 674(c)(2) of
the Reconciliation Act, an "eligible
Indian" means a member of an Indian
tribe whose income Is at or below the
poverty line defined in section 673(2] of
the Reconciliation Act. An "eligible
individual" under section 674(c)(2)
means a resident of the State whose
income is at or below the poverty line.

(d) An Indian tribe or tribal
organization is not required to comply
with section 675(b) or to provide the
certifications required by the following
other provisions of the Reconciliation
Act:
(1) Section 675(c)(A)V".
(2) Section 675[c)[3); and
(3) Section 675(c)(4).

§96.45 Preventive health and health
services.

(a) This section applies to direct
frnalng of Indian tribes and tribal
organizations under the preventive
health and health services block grant.

(b) For the purposes of determining
eligible applicants under section 1902(d)
of the Public Health Service Act, a
grantee that received a grant directly
from the Secretary in FY 1981 under any

,of the programs replaced by the
preventive health and health services
block grant that was specifically
targeted toward serving a particular
Indian tribe or tribal otganization will
be considered eligible if the grantee Is.
an Indian tribe or tribal organization at
the time it requests funds under this
part. Grantees that received funds under
formula or Statewide grants, and
subgrantees that received funds from
any program replaced by the preventive
health and health services block grant,
are not eligible.

§96.46 Alcohol and drug abuse and
mental health services.

(a) This sention applies to direct
funding of Indian tribes and tribal

-organmzations under the alcohol and
drug abuse and mental health services
block grant.

(b) For the purpose of determining
eligible applicants under section 1912(c)
of the Public Health Service-Act, an
entity that received a treatment grant or
contract directly from the Secretary in
FY 1980 specifically targeted toward
serving a particular Indian tribe or tribal
organization will be considered eligible
if the entity is an Indian tribe or tribal
organization at the time it requests
funds under Tils part. Entities that
received funds under formula or
statewide grants, and those graniees
who had the responsibility for their
treatment grant support transferred to
the Indian Health Service, are not
eligible.

(c) An Indian tribe or tribal
organization Is not required to comply
with section 1915(b) or to provide the
certifications required by section 1915
(c)(2) through (c)(8) of the Public Health
Service Act. Also, the services identified
in section 1914(a] (1) of the Public Health
Service Act need not be provided by
means of grants to community mental
health centers.

§ 96.47 Primary care.

Applications for direct funding of
Indian tribes and tribal organizations
under the primary care block grant must
comply with 42 CFR Part 51c (Grants for
Community Health Services).
§9.48 Low-Income home energy
assistance.

(a) This section applies to direct
funding of Indian tribes-under the low-
income home energy assistance
program.

(b) The terms "Indian tribe" and
"tribal organization" as used in the
Reconciliation Act have the same
meaning given such terms in section 4(b)
and 4(c) of the Indian Self-
Determination and Education Act (25
U.S.C. 4506), except that the terms shall
also include organized groups of Indians
that the State in which they reside has
expressly determined are Indian tribes
or tribal organizations in accordance
with State procedures for making such
determinations.

(c) The plan required by section
2604(c)(4) of the Reconciliation Act shall
contain the certification and information
required for States under section 2605
(b) and (c) of that Act. An Indian tribe or
tribal organization is not required to
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comply with section 2605(a)(2) of the
Act.

Subpart E-Enforcement

§ 96.50 Complairts.
(a) This section applies to any

complaint that a State has failed to use
its allotment under a block grant in
accordance with the terms of the act
establishing the block grant or the
certifications and assurances made by
the State pursuant to that act. The '
Secretary is not required to consider a
complaint unless it is submitted as
required by tlus section.

(b) Complaints with respect to the
preventive health and health services,
alcohol and drug abuse and mental.
health services, primary care, and
maternal and child health services block.
grants shall be submitted in writing to
the Assistant Secretary of Health.
Complaints with respect to the
community services and social services
block grants shall be submitted m
writing to the Assistant Secretary for
Human Development Services.
Complaints with respect to the low-
income home energy assistance program
shall be submitted to the Commissioner
of Social Security. (The address in each
case is 200 Independence Ave. SW.,
Washington, D.C. 20201.) The complaint
must identify the provision of the act1
assurance, or certification that was
allegedly violated; must specify the

-. basis for the violations itcharges; and
must include all relevant information
known to the person submitting it.

(c) The Department shal promptly
furnish a copy of any complaint to the
affected State. Any comments received
from the State within 60 days (or such
longer period as may be agreed upon
between the State and the Department)
shall be considered by the.Department
in responding to the complaint. The
Department will conduct an
investigation of complaints where
appropriate.

(d) The Department will provide a
written response to complaints within
180 days'after teceipt. If a final
resolution canot be provided at that
time, the response will state the reasons
why additional time is necessary.

(a) Iii resolving any issue raised by a
complaint or a Federal audit, the
Department will defer to a State's
interpretation of its assurances and of
the provisions of the block grint statutes
unless the interpretation is clearly
erroneous. In any event, the Department
will provide copies of complaints to the
independent entity responsible for
auditing the State's activities under the
block grant program involved. Any
determination by the Department that a

State's.mterpretation is not clearly
erroneous shall not preclude or
otherwise prejudice the State auditors'
consideration of the question.

§ 96.51 Hearings.
(a] The Department will order a State

to repay amounts found not to have
been expended in accordance with law
or the certifications provided by-the
State only after the Department has
provided the State an opportunity for a
hearing. The hearing will be governed
by Subpart F of ihis part and will be
held in the State if required by statute.

(b'If a State refuses to repay amounts
after a final decision that is not subject
to further review in the Department, the
amounts may be offset against payments
to the State. If a.statute requires an
opportunity for a hearing before such an
offset may be made, the hearing will be
governed by Subpart F of this part and
will be held in the State if required by
statute.

(c) The Department will withhold
funds from a State only if the
Department has provided the State an
opportunity for a hearing. The hearing
will be governed by Subpart F of this
part and will be held in the State if
required by statute.

§ 96.52 Appeals.
-(a) Decisions resulting from

repayment-hearings held pursuant to
§ 6.51(a)'of this part may be appealed
by either the State or the Department to
the Grant Appeals Board.

(b) Decisions resulting from offset
hearings held pursuant to § 96.51(b) of
this part may not be appealed..

(c) Decisions resulting from
withholding hearings held pursuant to
§ 96.51(c) of this part may be. appealed,
to the Secretary by the State or the
Depqrtment as follows:

(1) An application for appeal must be
received by the Secretary no later than
60 days after the appealing party
receives a copy of the presiding officer's
decision. The application shall clearly
identify the questions for which review
is sought and shall explain fully the
party's position with respect to those
questions. A copy shall be furnished to
the other party.

(2) The Secretary may permit the filing'
of opposing briefs, hold informal
conferences, or take whatever other
steps the Secretary finds appropriate to
decide the appeal.

(3) The Secretary may refer an
application for appeal to the Grant
Appeals Board; Notwithstanding Part 16
of this title, m the event of such a
referral, the Board shall issue a,
recommended decision that will not

become final until affirmed, reversed, or
modified by the Secretary.

(d) Any appeal to the Grant Appeals
-Board under this section shall be
governed by Part 16 of this title except
that the Board shall not hold a hearing.
The Board shall accept any findings
with respect to credibility of witnesses
made by the presiding officer. The Board
may otherwise review and supplement
the record as provided for In Part 16 of
this title and decide the issues raised.

Subpart F--Hearing Procedure

§ 96.60 Scope.
The procedures In this subpart apply

when opportunity for a hearing is
,providd for by § 96.51 of this part.

§ 96.61 Initiation of hearing.
(a A hearing is initiated by a notice of

opportunity for heaing from the
Department. The notice will:

(1) Be sent by mail, telegram, telex,
personal delivery, or any other mode of
written communication;

(2) Specify the facta and the action that are
the subject of the opportunity for a.hearlng,

(3) State that the notice of opportunity for
heanng and the hearing are governed by
these rules: and

(4) State the time within which a hearing
may be requested, and slato the name,
address, and telephone number of the
Department employee to whom any request
forbearing is to be addressed.

(b) A State offered an opportunity for
a hearing has the amount of time
specified in the notice, which may not
be less than 10 days after receipt of the
notice, within which to request a
hearing. The request may be filed by
mail, telegram, telex, personal delivery,
or any other mode 'of written
communication, addressed to the
designated Department employee. If no
response is filed within that time, the
offer is deemed to have been refused
and no hearing will be held.

(c) If a hearing is requested, the
Department will designate a presiding
officer, and (subject to § 96.51 of this
part) the hearing will take place at a
time and location agreed upon by the
State requesting the hearing the
Department, and the presiding officer or,
if agreement cannot be reached, at a
reasonable time and location designated
by the presiding officer.

§ 96.62 Presiding officer.
(a) A'Department employee to whom

the Secretary delegates such authority,
or any other agency employee
designated by an employee to whom
such authority is delegated, may serve
as the presiding officer and conduct a
hearing under this subpart.
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(b) The presiding officer is to be free
from bias or.prejudice and may not have
participated in the investigation or
action that is the subject of the hearing
or be subordinate to a person, other than
the Secretary, who has participated in
such investigation or action.

(c) The Secretary is not precluded by
this section from prior participation in
the investigation or action that is the
subject of the hearing.

(d) A different presiding officer may
-be substituted for the one originally
designated under § 96.61 of this part
without notice to the parties.

§ 96.63 Communications to presiding
officer.

(a) Those persons who are directly
mvplved in the investigation or
presentation of the position of the
Department or any party at a hearing
that is subject to this subpart should
avoid any off-the-record communication
on the matter to the presiding officer or
his advisers if the communication is
inconsistent with the requirement of
§ 96.68 of this part that the
administrative record be the exclusive
record for decision. If any
communication of tius type occurs, it is
to he reduced to writing and made part
of the record, and the other party
provided an opportunity to respond.

(b) A copy of any communications
between a participant in the hearing and
the presiding officer, e.g., a response by
the presiding officer to a request for a
change in the time of the hearing, is to
be sent to all'parties by the person
initiating the communication.

§ 96.64 Intervention.
Participation as parties in the hearing

bypersons other than the State and the
Department is not permitted.

§ 96.65 Discovery.
The use of interrogatories,

depositions, and other forms of
discovery shall not be allowed.

§ 96.66 Heanng procedure.
(a) A hearing is public, except when

the Secretary or the presiding officer
determines that all or part of a hearing
should be closed to prevent a clearly
unwarranted invasion of personal
privacy, to prevent the disclosure of-a
trade secret or confidential commercial
or financial information, or to protect
investigatory records compiled for law
enforcement purposes that are not
available for public disclosure.

(b) A hearing wil be conducted by the
presiding officer. Employees of the
Department will first give a full and
complete statement of the action which
is the subject of the hearing, together
with the information and reasons

supporting it, and may present any oral
or written information relevant tp the
hearing. The State may then present any
oral or written information relevant to
the hearing. Both parties may confront
and conduct reasonable cross-
examination of any person (except for
the presiding officer and counsel for the
parties) who ifiakes any statement on
the matter at the hearing.

(c) The hearing is informal in nature,
and the rules of evidence do not apply.
No motions or objections relating to the
admissibility of information and views
will be made or considered, but either
party may comment upon or rebut all
such data, information, and views.

(d) The presiding officer may order
the hearing to be transcribed. The State
may have the hearing transcribed, at the
State's expense, in which case a copy of
the transcript is to be furnished to the
Department at the Department's
expense.

(e) The presiding officer may, if
appropriate, allow for the submission of
post-hearing briefs. The presiding officer
shall prepare a written decision, which
shall be based on a preponderance of
the evidence, shal include a statement
of reasons for the decision, and shall be
final unless appealed pursuant to § 98.52
of this part. If post-hearing briefs were
not permitted, the parties to the hearing
will be given the opportunity to review
and comment on the presiding officer's
decision pnor to its being issued.

(f) The presiding officer shall include
as part of the decision a finding on the
credibility of witnesses (other than
expert witnesses) whenever credibility
is a material issue.

(g) The presiding officer shall furmsh
a copy of the decision to the parties.-

(h) The presiding officer has the
power to take such actions and make
such rulings as are necessary or
appropriate to maintain order and to
conduct a fair, expeditious, and
impartial hearing, and to enforce the
requirements of this subpart concerning
the conduct of hearings. The presiding
officer may direct that the hearing be
conducted in any suitable manner
permitted by law and these regulations.

(i) The Secretary or the presiding
officer has the power to suspend,
modify, or waive any proision of this
subpart.

§96.67 RighttocounseL
Any party to a hearing under this part

has the right at all times to be advised
and accompanied by counsel.

§ 96.68 Administrative record of a hearing.
(a) The exclusive administrative

record of the-hearing consists of the
following:

(1) The notice of opportunity for
hearing and the response.

(2) All written information and views
submitted to the presiding officer at the
hearing or after if specifically permitted
by the presiding officer.

(3) Any transcript of the hearing.
(4) The presiding officer's decision-

and any briefs or comments on the
decision under § 96.66(e) of this part.

(5) All letters or communications
between participants and the presiding
officer or the Secretary referred to in
§ 96.63 of this part.

(b) The record of the hearing is dosed
to the submission of information and
views at the close of the hearing, unless
the presiding officer specifically permits
additional time for a further submission.
Subpart G-Social Services Block
Grants

§ 96.70 Scope.
This subpart applies to the social

services block grant.

§ 96.71 Definitions.
(a) Section 2005 (a](2) and (a)(5) of the

Social Security Act establishes
prohibitions against the provision of -
room and board and medical care unless
they are an "integral but subordinate"
part of a State-authorized social service.
'Integral but subordinate" means that
the room and board or medical care is a
minor but essential adjunct to the
service of which it is a part and is
necessary to achieve the objective of
that service. Room and board shall not
be considered an integral but
subordinate part of a service when it is
provided to an individual in a foster
family home or other facility the primary
purpose of which is to provide food,
shelter, and care or supervision, except
for temporary emergency shelter
provided as a protective service.

(b) As used in section 2005(a)(5) of the
Social Security Act with respect to the
limitations governing the provision of
services by employees of certain
institutions, "employees" includes staff,
contractors, or other individuals whose
activities are under the professional
direction or direct supervision of the
institution.

§ 96.72 Transferability of funds.
Undersection 2002(d) of the Social

Security Act, funds may be transferred
in accordance with the provisions of
that section to the preventive health and
health services, alcohol and drug abuse
and mental health services, primary
care, maternal and child health services,
and low-income home energy assistance
block grants. In addition. funds may be
transferred to other Federal block grants
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for support of health services, health
promotion and disease prevention
activities, or low-income homeenergy
assistance (or any combination of those
activities).
Subpart H-Low-Income Home Energy

Assistance Program

§ 96.80 Scope.
This subpart applies to the low-

income home energy assistance
program,

§ 96.81 .Reallotment report.
As part of-the reallotment procedure

established by section 2607 of the
Reconciliation Act, each recipient of
funds must submit a report to the
Secretary by August 1 of each year
containing the following information:

(a) The amount of the State's original
allotment that the State desires to remain
available for expenditure in the succeeding
fiscal year, not toexceed 25 percent of the
original allotment;'and

(b) The amount of funds, if any, to be
subject to reallotment.

§ 96.82 Required report.
In accordance with the authority in

section 2610(a) of the Reconciliation
Act, each State receiving funds shall
submit to the Department by October 31
of each year a report of the number and
income levels of the households assisted
by the funds.

§ 96.83 Request for direct Federal
payments to SSI recipients.

A State that wants the Secretary to
make direct payments from the State's
allotment to recipiefits of Supplemental
Security Income in accordance with
section 2604(e) of the Reconciliation Act
must submit such a request by
November 2,1981. Such a request may
be withdrawn at any time. If such a
request is not in effect, a State may
request the Secretary to make direct
payments in any fiscal year by
submitting a request by September 1 of
the preceding fiscal year.

§ 96.84 Territories. ,
Except as otherwise provided, a

territory eligible for funds shall have the
same rights and responsibilities as a
State.
Subpart I-Community Services Block

Grants

§ 96.90 Scope.
This subpart applies to the community

*services block grant.

§ 96.91 Audit requirement.
Pursuant to section 1745(b) of the

Reconciliation Act, an audit is required
with re pect to the 2-year period

beginmng on October 1,1981, and with
respect to-each 2-year period thereafter.
In its application for funds, a State may
modify the assurance required by
section 675 (c)(9) of the Reconciliation
Act to conform to the requirements of
section 1745(b).

Subpart J-Transition Provisions

§ 96.100 Scope.

Except as otherwise stated, this
subpart applies to the community
services,'preventive health and health
services, alcohol and drug abuse and
mental health services, and maternal
and child health services block grants
for the fiscal year beginning October 1.
1981.

§ 96.101 Continuation of pre-existing
regulations.

The regulations previously issued by
the Department and the Community
Services Administration to govern
administration of the programs replaced
by the block grants specified m § 96.1 of
tins part shall continue in effect, until
revised, to govern administration of
those programs by the Department in
those circumstances in which States
have not qualified for blockgrants.

§ 96.102 Community services block grant.
(a) For the fiscal year beginning

October 1, 1981,-only, a State may
choose to operate programs under the
community services block grant or,
instead, have the Secretary operate the
programs replaced by the block grant. If
a State does not notify the Secretary in
accordance with the statutory deadlines
each quarter, it will be -deemed to have
requested the Secretary to operate the
programs for the following quarter.

(b) For any quarter in which the'"
Secretary administers the programs, the
Department's administration costs will
be deducted from the State's allotment.
The Department's total administration
costs for making grants during fiscal
year 1982 and for any monitoring of
these grants m fiscal year 1983 will be
deducted from each State's allotment in
proportion to the total amount of grants
awarded from the allotment during the
period of administration by the
Department (but not to exceed 5 percent
of the State's FY 1982 allotment).

PART 16-PROCEDURES OF THE
DEPARTMENTAL GRANT APPEALS
BOARD

2. Appendix A to Part 16 is amended
byxrevismg paragraph B. (a),
introductory text, and adding paragraph
B (a)(5) to read as follows:

Appendix A-What Disputes the Board
Reviews

B. Mandatory grant programs.
(a] The Board reviews the following

types of final written decisions in
disputes arising In HHS programs
authorizing the award of mandatory
grants:

(5) Decisions relating to repayment
and withholding under block grant
programs as provided in 45 CFR 90,52,

PART 74-ADMINISTRATION OF
GRANTS

3. Section 74.4(a) is amended by
revising the first sentence tO read as
follows:

§ 74.4 Applicability of this part.
(a) General. Except where

inconsistent with Federal statutes,'
regulations, or other terms of a grant,
this part applies to all HHS grants, other
than the block grant programs Identified,
in45CFR96.1.* * *

Dated: September 21,1981.
Richard S. Schwelker,
Secretary ofHealth and Human ServIcos.
(FR Doc 81-28341 Filed 9-30-81: 8:45 am)
BILUNG CODE 4110-12-M

42 CFR Parts 50, 51, 51a, 51b, 51g, 54,
54a, 54b, 56a, 59, and 91

Block Grant Implementation;
Revocation of Categorical Health
Grant Regulations

AGENCY: Department of Health and
Human Services.
ACTION: Final Rule.

SUMMARY: Following the one year period
of transition to the block grants
established by the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-
35), this rule revokes, effective October
1,1982, regulations governing
categorical health grants which are
replaced by the preventive health and
health services, alcohol and drug abuse
and mental health servicbs, and
maternal and child health services block
grants.
EFFECTIVE DATE: October 1, 1982,
FOR FURTHER INFORMATION CONTACT:
Mr. Robert Spencer, Public Health
Service Regulations Officer, 301/443-
6330. 1
SUPPLEMENTARY INFORMATION:
Published elsewhere in this Issue of the

t Federal Register are regulations
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implementing the block grant programs
administered by the Department. During
the October 1,1981-October 1.1982,
period of transition to full
unplementation-df the block grants for
preventive health-and health services,
alcohol and drug abuse and mental
healthservices, and maternal and child
health services the Department is
responsible for administering
categorical grants in those States that do
not begianadministering the block grant
funds for those programs. Elsewhere in
this issue of the Federal Register, the
Department is also publishing interim
rules setting forth the requirements that
will apply to, the Department's
administration of the categorical health
grants during the transition period.

This final rule revokes those
categorical health grant regulations
effective Octoberi, 1982, the date on
which the block grant programs become
fully effective and the transitional
authority to administer the categorical
grants expires.

Because thi rule makes technical
amendments removing superseded or
obsolete regulations, the Secretary has
determined that public participation in
rulemaking is unnecessary and that an
impact analysis is not required under
the Regulatory Flexibility Act, Pub. L.
96-354 or Executive Order 12291.

Date& September ZT, 1981.
James F. Dickson,
Acting Assistant Secretaryfor TeaL&.

Dated: September 24,1981.
Richard S. Schweiker,
Secretary.

Effective October 11982, Subchalter
D, Chapter I of the Title 42 Code of
Federal Regulations is amended as
follows.
PART 50-POLICIES OF GENERAL

APPLICABILITY

§§ 50.601-50.606 (Subpart F) [Removedi
4Z CFR Part 50 is amended by

removing SubpartF (§ § 50.601--50.606).

PART 51-GRANTS TO STATES FOR
COMPREHFNSLVE PUBUC HEALTH
SERVICES [REMOVED]

PART 5la-GRANTS FOR MATERNAL
AND CHILD HEALTH AND CRIPPLED
CHILDREN'S SERVICES [REMOVED]

42 CFR Parts 51 and 51a are removed.

PART 51b-PROJECT GRANTS FOR
PREVENTIVE HEALT1- SERVICES

§§ 51b.301-51b.306 (Subpart C) a/nd
§§ 51b.701-51b.706 (Subpart G) [Removed]

42 CFRPart 51b is amended by
removing Subpart C (§ §51b.301-

51b.305). and.Subpart G (§§ 51b.701-
5111.706).

PART 51g-GRANTS FOR HEALTH
EDUCATION-RISK REDUCTION

42 CFR Part 51g is amended as
follows:

1. The authority citation is revised to
read as follows:

Authority: Sec. 215. 58 Stat. 690 (42 U.S.C.
216); sec. 1703(a), 90 Stat. 697 (42 U.S.C. 3COu-
2(a)].

§ 51g.1 [Amended]

2. Section 51g.1 is amended by
removing the words "and grants to deter
smoking and alcoholic beverage use
among children and adolescents
authorized under section 402(a)(2) of the
Health Service and Centers
Amendments of 1978, Pub. L 95-626 (42
U.S.C. 247b-2)" and inserting in their
place, a period.

§ 51g.4 [Amended]

3. Section 51g.4 is amended by
removing paragraph (c)(2).

§ 51g.5 [Amended]

4. Section 51g.5 is amended as
follows:

(i) In the firstsentence of the
undesignated paragraph, the words "and
section 402(a](2) of Pub. L. 95-626." are
removed and a period is inserted im their
place.

(i) Paragraph Cc) is removed.
PART 54-GRANTS FOR COMMUNITY

MENTAL HEALTH CENTERS

42 C R Part 54 is removed.

PART54a-GRANTS FOR ALCOHOL
ABUSE AND ALCOHOLISM
PREVENTION, TREATMENT, AND
REHABILITATION SERVICES AND
NATIONAL ALCOHOL RESEARCH
CENTERS

42 CFR Part 54a is amendedas

follows:

Authority Citation [Amended)

1.. The authority citation is amended
by removing "Sec. 1743 of Pub. L 97-35,
95 Stat. 763 (31 U.S.C. 1243 note)."

§§ 54a.101-54a.107 (Subpart A);
§§ 54a.201-54a.206 (Subpart B); §§ 54a.301-
54a.306 (Subpart C); and §§ 54a.401-54a.409
(Subpart D) [Removed]

2. .Subpart A (§ § 54a.101-54a.107),
Subpart B (§ § 54a.201-54a.206), Subpart
C (§§ 54a.301-54a.306) and SubpartD
(§ § 54a.401-54a.409) are removed.

PART 54b-GRANTS TO STATES FOR
DRUG ABUSE PREVENTION
FUNCTIONS [REMOVEDI

42 CFR Part 54b is removed.

PART 56a-GRANTS FOR
EMERGENCY MEDICAL SERVICES
SYSTEMS [REMOVED]

42 CFR Part 56a is removed.

PART 59-GRANTS FOR FAMILY
PLANNING SERVICES [REMOVED]

42 CFR Part 59 is amended by
removing Subpart D.

PART 91--GRANTS FOR THE
DETECTION,TREATMENTAND
PREVENTION OF LEAD-BASED PAINT
POISONING [REMOVEDi

42 CFR Part 91 is removed.
(FRDccm8-im4Fad_G-O&4s=I
BILWNO COOE 41104-M

42 CFR Parts 50, 51, 51a, 51b, 51e, 54,
54a, 54b, 56a, 59, and 91

45 CFR Parts 260,1391,1393,1395,
and 1396

Changes In Requirements for
Programs Replaced by Block Grants

AGENCY: Department of Health and
Human Services.
ACTION:InterimFimal.Rule vith Request
for Comments.

SUMMARY: The Omnibus Budget
Reconciliation Act of11 established
seven block grants administered by the
Department of Health and Human
Services to replace a large number of
existing programs. Accordingly we are
deleting existing regulations for
programs replaced by those block grants
that are fully effective on October 1,
1981. We are also revising the existing
regulations for those programs replaced
by those block grants that are subject to
the one-year transition period under the
Reconciliation Act. These revisions
establish the rules under which the
Department will administer the
categorical programs replaced by the
preventive health and health services,
alcohol and drug abuse and mental
health services, and maternal and child
health services block grants. The
amendments are intended to remove
burdensome and unnecessary
requirements to the extent consistent
with applicable laws and sound program
management.
DATES: These rules are effective October
1,1981. Comments must be received on
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)r before November 30, 1981. Any
imendments suggested in those
:omments willbe considered and any
ippropriate revisions will be made
romptly.
DDRESSES: Comments on these rules

;hould be submitted to: Executive
3 ecretariat, Attn: Charlotte Lewis,
)epartment of Health and Human
Services, Room 632-H, Humphrey
3uilding, 200 Independence Avenue,
3W, Washington, D.C. 20201.

I"OR FURTHER INFORMATION CONTACT:
Nith respect to the Public Health

Service Prdgrams: Robert L. Spencer,
Regulations Officer, Public Health
Service, Parklawn Building, Room
17B-08, 5600 Fishers Lane, Rockville.
MD 20857, (301) 443-6330.

Nith respect to the social'services
program: Michlo Suzuki, Deputy
Director, Office of Program
Coordination and Review, 200
Independence Avenue, SW, Room
300E, Washington, D.C. 20201, (202)
245-7027.

With respect to the low-income home
energy assistant program: Deborah
Chassman, Acting Director, Energy
Group, Office of Family Assistance,
2100 2nd Street, SW, Room B815,
Washington, D.C. 20201, (202) 245-
2137

S3UPPLEMENTARY INFORMATION:
Published elsewhere in this issue of the
]Pederal Register are regulations
implementing the block grant programs
administered by the Department. Under
1hree of the block grants, the
Department will continue auring fiscal
year 1982 to administer the replaced
categorical programs until the States
qualify for block grant funds. In this
document we are revising the existing
regulations governing the affected
categorical programs for-the transition
year and are removing those regulations
that are no longer necessary.

Public Health Service Programs
The statutes governing the categorical

programs replaced by the preventive
health and health services and the
alcohol and drug abuse and mental
health services block grants were
repealed by the Reconciliation Act
effective October 1, 1981. Accordingly,
the Department will continue to
administer the replaced categorical
programs during the transition period
under the authority of section 1743 of the
Recondiliation Act. Departmental
administration of the programs replaced
by the alcohol and drug abuse and
mental health services block grant is, in
addition, governed by the new section
1920 of the Public Health Service Act,
Which provides that grants made during

the transition period must be made in
accordance with paragraphs (6), (7), and
(8) of section 1915(c) of that Act.

The transition provisions of the
maternal and child health services block
grant differ m that existing categorical
program statutes remain in effect
throughout fiscal year 1982 except in
those States that qualify for the block
grant. The Department will continue to
operate the affected categorical
programs under section 1743 of the
Reconciliation Act and existing law.

The changes in existing Public Health
Service regulations made in this
document are intended to lessen the
regulatory burdens on grantees and the
Department that apply during the
transition year. The Department has
retained fundamental provisions of the
programs and those regulatory
requirements directed toward sound
fiscal and administrative managment of
projects in order to ensure that viable
projects will be transferred to the States
at the end of the transition period.

Social Services

The social services block grant
applies to the 50 States, the District of
Columbia, and the territories.
Previously, the territories provided
social services under titles I, IV-A, X,
XIV, and XVI(AABD) of the Social
Security Act, rather than under title XX.
The various regulations applying to the
territories under the prior programs are
therefore being revised to reflect this
change. 45 CFR Part 1391 (General
Administration and State Plan
Requirements) and Part 1393 (Service
Programs under titles I, X, XIV, and XVI
of the Act) are being deleted in their
entirety. Part 1392 (Service Programs for
Families and Children under title IV-A
and B of the Act) is being retained until
the Secretary issues revised regulations
for the Child Welfare Program under
title IV-B, as amended by Pub. L. 96-272,
The Adoption Assistance and Child
Welfare Act of 1980. References to titles
I, X, XIV, and XVI are being deleted
from the title of Subchapter J, so that it
now refers to title IV only.

Regulations in 45 CFR Part 1395
(General Administration and State Plan
Requirements), and Part 1396 (Social
Services Programs for Individuals and
Families under title XX) govern the old
title XX program. These Parts are being
deleted in their entirety.

Low-Income Home Energy Assistance
Since the Reconciliation Act repealed

the Home Energy Assistance Act of
1980, the regulations issued in 45 CFR
Part 260 to implement that act are being
deleted.

Waiver of Notice and Comment
Procedures and Delayed Effective Date

As noted above, the transition
provisions of the Reconciliation Act are
effective for the three Public Health
Service Act block grants only for fiscal
year 1982, The Secretary has determined
that it is in the public interest to reduce
regulatory burdens on grantees and the
Department to the extent possible
during this transition year, This
determination is consistent with the
intent of the conference committee
report on the Reconciliation Act, which
states that "In administering such
transitional assistance, it is the intention
of the conferees that a Federal agency
shall minimize its own administrative
expenses." (H.R. Rep. No. 97-208, 97th
Cong., 1st Sess. 923.) It would be
impractical and contrary to the public
interest to utilize notice and comment
procedures to develop these regulatory
simplifications and reductions of
regulatory burdens, since the time
necessary to undertake those
procedures would utilize much of the
transition year. For the same reasons,
the Secretary has determined that good
cause exists for not postponing the
effective date of these changes beyond
October 1, 1981. Insofar as this
document removes those regulations
that are no longer needed because the
underlying statutory authority has been
repealed, public participation in the
implementation is obviously
unnecessary.

Impact Analysis

Economic Impact on Small Entities

The Secretary certifies that these rules
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexi~ility Act, Pub. L. 90-
354, because (1) the rules apply to a
limited number of recipients of Federal
financial assistance, many of which are
not within the statutory definition of"small entity," and (2) the rules remove
requirements that are considered
burdensome. Thus, a regulatory
flexibility analysis is not required,

Classification of Rule Under E,O. 12291
The Secretary has determined that

this rule is not a "major rule" under
Executive Order 12291 and thus a
regulatory Impact analysis is not
required. The Secretary's determination
is based on the finding that the rule will
not:

(1) Have an annual effect on the
economy of $100 million 'or more;

(2) Impose a mayor increase In costs or
prices for consumers, individual

I I
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industries, Federal, State or local
government agencies, or geographic
regions; or

(3] Result m significant adverse
effects on competition, employment,

-investment, productivity, mnovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises m-domestic or export
markets.

Dated: September 24,1981.
Richard D. Schweiker,
Secretary Department of Health andHuman
Services.

Effective-October 1, 1981, Subchapter
D, Chapter I, Title 42 Code of Federal
Regulations is amended as set forth
below.

Title 42-Public Health

PART 50-POLICIES OF GENERAL
APPLICABILITY

42 CFR Part 50 is amended as follows:
1. The authority citation for Part 50 is

revised to read as follows:
Authority: Secs. 215,1001,1006 Public

Health Service Act, as amended, 42 U.S.C.
216 :300, 300a-4; sec. 501 of Pub. L. 95-134, 91
Stat 1164 [48 U.S.C. 1469a]; see. 1743 of Pub.
L 97-35, 95 Stat. 763 (31 U.S.C. 1243 note].

§§50.101-50.107 (Subpart A) [Removed
and Reserved]

2. The title and sections (§§ 50.101-
50.107) of Subpart A are removed and
Subpart A is reserved.

PART 51-GRANTS TO STATES FOR
COMPREHENSIVE PUBLIC HEALTH
SERVICES

42-CFR Part 51 is amended as follows:
1. The-authority citation for Part 51 is

revised to read as follows:

Authority: Sec. 215 Public Health Service
Act, 58 Stat. 690, as amended (42 U.S.C. 216];
sec. 1743 of Pub. L 97-35, 95 Stat. 763 (31
U.S.C. 1243 note].

§ 51.101 [Amended]
2. Section 51.101 is amended by

removing the words "as authorized by
section 314(d) of-the Public Health
Service Act, as amended," and inserting,
in their-place, the words "as authorized
to be continued.by section 1743 of the
Omnibus Budget Reconcliatioi Act of*
1981 during the October 1, 1981-October
1, 1982 period of transition to the
preventive health and health services
block grant authorized by sections 1901-
1909'of the Public Health Service Act."

§ 51.102 [Amended]
3. Section 51.102 is amended by

removing and reserving paragraph (a).
4. Section 51.103 is revised to read as

follows: -

§ 51.103 Grants.
(a] From the sum allotted to a State

under section 1902 of the Public Health
Service Act, the Secretary will, if the
State does not certify its readiness to
adminster the block grant funds as
-provided in section 1743 of the Omnibus
Budget Reconciliation Acl of 1981, and is
eligible to receive a grant under section
314(d) of the Public Health Service Act
as m effect on the dale of enactment of
the Omnibus Act, award a grant to carry
out the purposes of section 314(d).

(b) The grant will-
(1) Be in an amount determined by the

Secretary to be proportionate to the
portion of the State's allotment
attributable to the section 314(d) funds
provided to the State and entities in the
State for fiscal year 1981; and

(2) Be subject to the same terms and
conditions as would have been applied
to such a grant in fiscal year 1981,
except to extent the Secretary
determines this impractical.

§ 51.104 [Removed]

5.. Section 51.104 is removed.

§ 51.105 [Redesignated]

6. Sqction 51.105 is redesignated
§ 51.104.

PART 51a-GRANTS FOR MATERNAL
AND CHILD HEALTH AND CRIPPLED
CHILDREN'S SERVICES

42 CFR Part 51a is amended as

follows:

§51a.309 [Amended]

1.. The last sentence m the
introductory paragraph of § 51a.309, and
paragraphs (a) through (g) of that
section, are removed.

PART 51b-PROJECT GRANTS FOR
PREVENTIVE HEALTH SERVICES

42 CFR Part 51b is amended as
follows:

1. The authority citation for Part Sib
is revised to read as follows:

Authority: Secs. 317 and 318. Public Health
Service Act (42 U.S.C. 247b and 247c); sec.
1743 of Pub. L 97-35, 95 Stat. 763 (31 U.S.C.
1243 note).

§ 51b.304 [Amended]

2. Section 51b.304 is amended by
removing and reserving paragraphs
(b)(1), (b)(6), (c)(1), (c](2], (c](3) and
(c)[5), and removing paragraph (d).

PART 5le-GRANTS FOR HOME
HEALTH SERVICES AND TRAINING
[REMOVED]

42 CFR Part 51e is removed.

PART 54-GRANTS FOR COMMUNITY
MENTAL HEALTH CENTERS

42 CFR Part 54 Is amended as follows:
1. The authority citation for Part 54 is

revised to read as follows:

Authority: Sec. 1743 of Pub. L 97-W, 95
Stal 763 (31 U.S.C. 1243 note].

2. Section 54.101 is revised to read as
follows:

§ 54.101 To whom do these regulations
apply?

This subpart applies to the award and
administration of grants to community
mental health centers as authorized by
section 1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1,1981-October 1,1982 period
of transition to the alcohol and drug
abuse and mental health services block
grant authorized by section 1911-1920 of
the Public Health Service Act.

3. Section 54.102 is amended by
revising the definition for "Act" first
paragraph to read as follows:

§54.102 Definitions.

"Act" means the Community Mental
Health Centers Act (42 U.S.C. 2689 et
seq.) other than Part D thereof as in
effect before the date of enactment of
the Omnibus Budget Reconciliation Act
of 1981, Pub. L 97-35.

§ 54.103 [Amended]
4. Section 54.103 is amended by

removing paragraph (d](2).
5. Section 54.104 is revised to read as

'follows:

§ 54.104 What State plan requirements
apply?

A State plan approved under section
237 of the Act for fiscal year 1981. will
remain m effect for fiscal year 1982,
except to the extent the Secretary
directs a modification or update of the
plan or the State submits a modification
which Is approved by the Secretary.

§ 54.105 [Removed]
6. Section 54.105 is removed.

§ 54.106 [Amended]
7. Section 54.106 is amended by

removing and reserving paragraph (fl[)
and removing paragraphs (c](3), (g)(3]
and the last sentence of the paragraph
(g)(2) which reads "These requirements.
include those of Title XV of the Public
Health Service Act and the
implementing regulations 42 CFR Part
122, and Part I of Circular A--95 of the
Office of Management and Budget."

8. Section 54.107 is amended by:

48595
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Revising the introductory text to
paragraph (a) to read as follovs:

§ 54.107 What are some general
requirements that apply to community
mental health centers grants?

(a) Service requirements. The services
to be provided include those required
under section. 201(b)(1) of the Act only
as follows:"

9. Section 54.107 is amended by
removing and reserving paragraph
(a)(10), (a)(11), (a)(12), (c) and removing
(d)(3) and removing the words
"governing body,. director,' from
paragraphs (d)(1)(i) and (d)(1)iv] and
substituting "director":

§ 54.110 [Amended)

10. Section 54.110 is amended by
removing paragraph (c)(2) and the words
at the beginning of paragraph (c)(1),
"Except as provided in paragraph (c)(2)
of this section with respect -to planning
grants under section 202 of the Act, no,
"and, by inserting, in the place of thdse
words "No."

§§ 54.201-54.203 (Subpart B).[Removed]

11. Subpart B of Part 54 (§ § 54.201-
54.203) is removed.

§54.301 [Amended]
12. Section 54.301 is amended by

removing the words "under section 203
of'the Act" and inserting, m their place,
the words "as authorized by section
1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1, 1981-October 1, 1982 period
of transition to the alcohol and drug
abuse and mental health services block
grant authorized by section 1911-1920 of
the Public Health Service Act"

§ 54.302 [Amended]
13. Section 54.302 is amended by

removing paragraphs (b](2)(iv), (b)(2}{v),
and (b)(3).

§ 54.401 [Amended]

14. Section 54.401 is amended by
removing the words "under section 204
of the Act" and inserting in their place
the words "as authorized by section
1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1, 1981-October 1, 1982 period
of transition to, the alcohol and drug
abuse and mental health services block
grant authorized by section 1911-1920 of
the Public Health Service Act."

§§ 54.501-54.503 (Subpart E) [Removed]

15. Subpart E of Part 54 (§ § 54.501-
54.503) is removed.

§ 54.601 [Amended]
16. Section 54.601 is ameinded by

removing the Words "under section 211
of the Act" and inserting in, their place
the words "as authorized by'section
1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1, 1981-October 1, 198Zperiod
of transition to the alcohol and drug
abuse and mental health services block
grant authorized by sections 1911-1920
of the Public Health Service Act"

PART 54a-GRANTS FOR ALCOHOL
ABUSE AND ALCOHOLISM
PREVENTION, TREATMENT, AND
REHABILITATION SERVICES AND
NATIONALALCOHOL RESEARCH
CENTERS

42 CFR Part 54a is amended as
follows:

1. The authority citation for Part 54a is
revised to read as follows-,

Authority: Sec. 504,90 Stat. 1035 (42 U.S.C.
4588]; sec. 1743 of Pub. L. 97-35 Stat 763 (31
U.S.C. 1243"note)

2. Section 54a.101 is revised to read as
follows:

§ 54a.101 Applicability.
This subpart applies to: [a) Formula

and special grants to assist States,
respectively, in the development of more
effective alcohbl abuse and alcoholism
prevention, treatment, and rehabilitation
programs, and in implementing the
Uniform Alcoholism an&Intoxication
Tfeatment Act as those grants are
authorized to be continued during fiscal
year 1982 by section 1743 of the
Omnibus Reconciliation Act of 1981; [b)
Grants for alcohol abuse and. alcoholism
prevention and treatment projects as
authorized to be continued during fiscal
year 1982 by section 1743 of the
Omnibus Budget Reconciliation Act of
1981; and (d) grant'for National Alcohol
Research Centers authorized by section
504 of the Comprehensive Alcohol
Abuse and Alcoholism Prevention,
Treatment, and Rehabilitation Act (42
U.S.C. 4588)

§ 54a.105 [Removed]
3. Section 54a.105 is removed.
4. Section 54a.201 is revised to read as

follows:

§ 54a.201 Applicability.
This subpart applies to grants to assist

States m planning, establishing,
maintaining, coordinating, and
evaluating projects and programs tq
deal with alcohol abuse and alcoholism
as authorized to be continued by section
1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1,1981-October 1, 1982 period

of transition to the alcohol and drug
abuse and mental health services block
grant authorized by sections 1911-1920

,of the Public Health Service Act.
5. Section 54a.203 is revised to read as

follows:

§ 54a.203 Grants.
(a) From the sum allotted to a State

under section 1912 of the Public Health
Service Act, the Secretary will, if the
State does not certify its readiness to
administer the block grant funds as
provided in section 1743 of the Omnibus
Budget Reconciliation Act of 1981, and Is
eligible to receive a grant under these
regulations and sections 301-303 of the
Act as in effect on the date of enactment
ofithe Omnibus Budget Reconciliation
Act of 1981, award a grant to the State
to carry out the purposes of sections
301-303.

(b) The grant will-
(1) Be in an amount determined by the

Secretary to be proportionate to the
portion of the State's allotment
attributable to the section 301 funds
provided to the State and eiitities in the
State for fiscal year 1980- and

(2) Be subject to the requirements of
these regulations.

§ 54.204 [Removed]
6. Section 54.204 is removed. -

§ 54a.205 [Amended]
7 Section 54a.205 is amended by

removing and reserving paragraph (b).
,8. Section 54a.207 is revised to read as

follows:

§ 54a.207 State plan; submission and
review.

To receive a-grant under these
regulations a State must have an
approved State plan for fiscal year 1981
which has been updated and modified
as may be directed by the Secretary or
which has been modified by the State
with the approval of the Secretary.

§§ 54a.208-54a.215 [Removed]
9. Sections 54a.208, 54a.209, 54a.210,

54a.211, 54a.212, 54a.213, 54a.214 and
54a.215 are removed.

10. Subpart C of 42 CFR Part 54a Is
amended as follows:

(i) The.authority citation for Subpart C
is revised to read as follows:

Authority: Sec. 1743 of Pub. L. 97-35, 85
Stat. 763 (31 U.S.C. 1243 note]

§ 54a.301 [Amended]
(ii) Section 54a.301 is amended by:
(a) Removing the words "under

section 310 of Act (42 U.S.C. 4578)."
(b) Removing the period after

"standpoint" and inserting in its place
"as authorized to be continued by
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section 1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1,1981-October 1, 1982 period
of transition to the alcohol and drug
abuse and mental health services blocks
grant authorized by sections, 1911-1920
of the Public Health Service Act."

§ 54a.303 [Amended]
(iii) Section 54a.303 is amended by

removing from paragraph (a) the words
"agency designated under section 303 of
the Act"

(iv) Section 54a.305 is amended by
revising paragraph (a) to read as
follows:

§ 54a.305 How is the Uniform Act grant
awarded?

(a) Grant award From the sum
allotted to a-State under section 1912 of
the Public Health Service Act, the
Secretary may award.a grant to the
Sfate, if it does not certify its readiness
to administer the block grant funds as
provided in section 1743 of the Omnibus
Budget Reconciliation Act of 1981, and
meets-the requirements of these
regulations. The grant will be m an
amount determined by the Secretary to
be proportionate to the portion of the
State's allotment attributable to the
Uniform Act grant funds provided to the
State for fiscal year 1980

11. Section 54a.401-is revised to read
as follows:

§ 54a.401 Applicability.
This subpart applies to grants for the

prevention and treatment of alcohol
abuse and alcoholism and for the
rehabilitation of alcohol abusers and
alcoholics as authorized to be continued
dunng the period October 1,1981-
October 1,1982 by section 1743 of the
Omnibus Budget Reconciliation Act of
1981.

§ 54a.403 [Amended]
12. Section 54a.403 is Amended by

removing and revising paragraph (c)(2).

§ 54a.404 [Amended]
13. Section 54a.404 is amended by

removing paragraphs (k)(1), (in); (n), (o),
(qJ(1), (q)(2)y (r), Is), (t), and (u).

§ 54a.405 [Amended]
14. Section 54a.405 is amended by

removing paragraphs (a)(4), (a)(5), (b),
(c), and (d).

PART 54b-DRUG ABUSE GRANTS

42 CFR Part 54b is amended as
follows:

1. The title of the Part is revised to
read, 'Drug Abuse Grants" as set forth
above.

2. Anfauthority citation is added to
read as follows:

Authority: Sec. 1743 of Pub. L 97-35. 05
Stat 763 (31 U.S.C. 1243 note)

3. Section 54b.101 is revised to read as
follows:

§ 54b.101 Applicability.
This part applies to drug abuse

formula grants and drug abuse project
grants as authorized to be continued by
section 1743 of the Omnibus Budget
Reconciliation Act of 1981 during the
October 1,1981-October 1,1982 period
of transition to the alcohol and drug
abuse and mental health services block
grant authorized by sections 1911-1920
of the Public Health Service Act.

4. Section 54b.102 is revised to read as
follows:

§ 54b.102 Grants.
(a) From the sum allotted to a State

under section 1912 of the Public Health
Service Act, the Secretary will, if the
State does not certify its readiness to
administer the block grant funds as
provided in section 1743 of the Omnibus
Budget Reconciliation Act of 1981 and Is
eligible to receive a grant under section
409 or 410 of the Drug Abuse Prevention,
Treatment, and Rehabilitation Act, or
both, as in effect on the date of
enactment of the Omnibus Act, award
such a grant or grants. (The grants may
be combined.)

(b) The grant or grants will-
(1) Be in amount or amounts

determined by the Secretary to be
proportionate to the portion of the
State's allotment attributable to the
section 409, section 410, or both, as thli
case may be, funds provided to the State
and entities in the State for fiscal year
1980;

(2) Be subject to the same terms and
conditions as would have-been applied
to such a grant or grants in fiscal year
1981, except to the extent the Secretary
determines this is unpractical.

PART 56a-GRANTS FOR
EMERGENCY MEDICAL SERVICES
SYSTEMS

42 CFR Part 56a is amended as
follows: ,

1. The authority citation for Part 56a is
revised to read as-follows:

Authority: Sec. 1743 of Pub. L 97-35, 95
Stat. 763 (31 U.S.C. 1243 note).

§§ 56a.201-56a.206 (Subpart B)
[Removed and reserved]

2. Subpart B of Part 5a Is removed
and reserved.

§ 56a.302 [Amended]
3. Section 56a.302 is amended by

removing paragraphs (a)(2), (b), and (c).

§56a.106 [Amended]
4. Section 56a.106 is amended by

removing and reserving paragraphs (d)
through ).
§56a.303 [Amended]

5. Section 56a.303 is amended by
removing and reserving paragraphs (c),
(d), (e), (k)(1), (k)(2)(i) and (ii) and
removing paragraphs (in) and (n).

§ 56a.304 [Amended]
6. Section 56a.304 is amended by

removing and reserving paragraphs (b)
and removing (d].

§ 56a.305 [Amended]
7. Pection 56a.305 is amended by

removing paragraphs (b)(4) through
(b)(7).

§ 56a.306 [Amended]
8. Section 58a.306 is amended by

removing and reserving paragraph (a).

§ 56a.403 [Amended]
9. Section 56aA03 is amended by

removing paragraphs (a)(2)4b), and (c).

§56a.404 [Amended]-
10. Section 56a.404 Is amended by

removing and reserving paragraphs Cc),
(d), (e), (h), j), (1)(2)(i) and (ii), (in), and
(n).

§ 56a.405 [Amended]
11. Section 56aA05 is amended by

removing and reserving paragraphs (b)
'jand removing paragraph (d].

§ 56a.406 [Amended]
12. Section 56a.406 is amended by

removing paragraphs (b)(3) through
(b)(6).

§ 56a.408 [Amended]
13. Section 56aA08 is amended by

removing and reserving paragraph (a).

PART 59-GRANTS FOR FAMILY
PLANNING SERVICES

42 CFR Part 59, Subpart D, is amended
as follows:

§ 59.304 [Amended]

§ 59.304 is amended by removing and
reserving paragraphs (a)(16) and (a)(17).

PART 91-GRANTS FOR THE
DETECTION, TREATMENT AND
PREVENTION OF LEAD-BASED PAINT
POISONING

42 CFR Part 91 is amended as follows:

91.5 [Amended] -k-

1. Section 91.5 (c), introductory text is
amended by removing the phrase "to
accomplish the objectives and a
schedule for their accomplishment" from
the first sentence of that paragraph.
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2. Section 91.5 (c)(3) is revised to read
as follows:

§ 91.5 What are the specific application
requirements for grants for detection and
reduction of lead-based paint poisoning?

(c) * *

(3) An intensive community screening
program to detect evidence of undue
lead absorption and lead poisoning m
children. Emphasis shall be placed on
door-to-door efforts designed Io reach
the greatest number of children at risk.
The use of clinics shall be encouraged
for "walk-in" testing.

§ 91.5 [Amended]
3. Section 91.5 (c)(4)(i) is amended by

removing the phrase "by washing,
sanding, scraping, using a wire brush or
other cleaning." _

§ 91.5 [Amended]
4. Section 91.5 is amendedby

removing and reserving paragraph (c](7)
and removing paragraph (c](10).

Title 45-Public Welfare

PART 260-LOW INCOME ENERGY
ASSISTANCE PROGRAM [REMOVED]

45 CFR, Chapter II-is amended by
removing.Part 260.

45 CFR, Chapter XI is amended as
follows:

1. The title of Subchapter J is revised
to read as follows:

SUBCHAPTER J-SOCIAL SERVICES FOR
INDIVIDUALS AND FAMILIES UNDER TITLE
IV-A AND B OF THE SOCIAL SECURITY
ACT.

PART 1391-GENERAL
ADMINISTRATION AND STATE PLAN
REQUIREMENTS. [REMOVED]

PART 1393-SERVICE PROGRAMS
FOR AGED, BLIND, OR DISABLED
PERSONS: TITLES I, X, XIV, AND XVI
(AABD) OF-THE SOCIAL SECURITY
ACT. [REMOVED]

PART 1395-GENERAL
ADMINISTRATION AND STATE PLAN
REQUIREMENTS. [REMOVED]

PART 1396-SOCIAL SERVICES
PROGRAMS FOR INDIVIDUALS AND
FAMILIES: TITLE XX OF THE SOCIAL
SECURITY ACT. [REMOVEDI

2. Parts 1391,1393, 1395, and 1390 aro
removed.
IFR Dor. 81-2=43 Filed 9-30-81 145 ml
BILLING CODE 4110-12-14
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 45

[Docket No. 20424; AmdL No. 45-13]

Size of Registration Marks

AGENCY: Federal Aviation
Administration (FAA)] DOT.
ACTION: Final rule.

SUMMARY: The amendments require the
display of registration marks, N-
numbers, at least 12 inches high on
certamfixed-wing aircraft in-place of
the smaller marks previously allowed by
Federal Aviation Regulations. The
amendments are needed to provide
better visual identification of those
aircraft. The rule is intended to improve
air traffic flow at airports, discourage
violations, and improve enforcement of
Federal Aviation Regulations regarding
low-flymg" aircraft.

To avoid undue cost of compliance to
aircraft owners and manufacturers, an
aircraft displaying small marks before
the effective date of the amendments
and an aircraft manufactured after
November 2, 1981, but before January 1,
1983, will be allowed to continue to
display those marks-until the aircraft is
repainted or the marks are restored,
rep inted, or changed. These
amendments do not change existing
rules on the use of special marking
procedures for: (1) Small aircraft used
for exhibition purposes; (2) small
aircraft builf at least 30 years ago; (3)
unusually configured aircraft; and (4)
aircraft issued an experimental
certificate for operating as either
exhibition or amateur-built aircraft.
EFFECTIVE DATEi November 2, 1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Joseph A. Sirkis, Regulatory Projects
Branch, AVS-24, Safety Regulations
Staff, Associate Administrator for
Aviation Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
Telephone (202) 755-8716.
SUPPLEMENTARY INFORMATION:

Background
On December 31,1960, the FAA began

to require 12-inch-high registration
marks, N-numbers, to be displayed on
the sides of airplane fuselages. The use
of these marks had been advocated by
the U.S. Air Force and air traffic
controllers. The Air Force advocated the
side markings as a means of decreasing
the collision lhazard associated with air-
to-air identification of aircraft. Air

traffic controllers also advised that
these marks facilitate visual
identification of aircraft, which aids In
safer aircraft traffic control at airports.
At the same time, underwing marks
wert considered and rejected as being
costly and ineffective:

In 1977, the size of N-numbers was
reduced to 3 inches for small fixed-wing
aircraft with speeds not greater than 180
knots. This was in response to a petition
for rulemakmg submitted by the
Experimental Aircraft Association
(EAA) to improve the aesthetic
appearance of small general aviation
aircraft. Based on the facts at hand and
since there were no substantive
objections from the Department of
Defense, law enforcement agencies, or
the public sector,,the amendment was
adopted.

After fixed-wing aircraft began to
display 3-inch marks, the FAA began to
receive complaints from private citizens,
law enforcement agencies, ihe U.S.
Customs Service, and the Department of
Defense. Air Traffic Service reports and
field inspectors' reports also began to
show instances in which aircraft
displaying these small marks could not
be identified. These complaints
established that operational efficiency
has been affected by aircraft displaying
small numbers and that positive and
timely visual idenfification at busy
general aviation airports has been
compromised.

Because of these concerns, on July 24,
1980, Notice of Proposed Rul.emaking
No. 80-111 was issued (45 FR 50810; July
31, 1980), proposing reinstatement of the
12-inch marks on certain aircraft. The
comment period was extended 60 days,
to November 28,1980, to allow
participants ample time to submit
comments.

Notice 80-11 also responded to the
petition of Raven Industries, Inc., of
Sioux Falls, South Dakota, which
requested that the FAA reduce the 20-
inch height requirement for nationality.
and registration marks on airships,
spherical balloons, and nonspherical
balloons.

Interested persons were given an
opportunity to participate in the making
of. tlus rule, and due consideration was
given to all information submitted.
Except as discussed in this preamble,
the revisions adopted by this
amendment and the reasons for them
are the same as those in Notice 8(1-11.

Need for Amendments
Civic organizations in California,

Florida, New York, New Jersey, and
Hawaii have submitted resolutions
asking, and private citizens have
requested, that the FAA impose

regulations that require larger N-
numbers to be displayed on all civil
aircraft for better visual identification.
The organizations have expressed
concern about low-flying aircraft over
citizen's homes that cause hazardous
conditions and considerable noise,
Further, citizens complain that aircraft
cannot be identified positively because
the identification marks are too small to
see. Without accurate identification,
appropriate action cannot be taken
against violators of regulations.

The FAA has received reports and
complaints that law enforcement
activities have been hampered by 3-Inch
marks. Agencies on the Federal, State,
and local levels have complained of an
increase in cases Involving aircraft in
various illegal acts and operations,
Some law .enforcement agencies have
asserted that it is virtually impossible to
Identify aircraft displaying small marks
and that Identification through
registration marks is the important
element in investigation and in
prosecutions.

The Department of Defense (DOD)
has recommended that 12-inch
registation marks again be required on
all civil aircraft. The recommendation
was-based on statistical data acquired
from hazardous traffic reports., DOD
indicated that large N-numbers would
eliminate the need for military aircraft
to closely approach civil aircraft
displaying small marks to Identify then.
Accordingly, DOD has reconsidered and
revised its 1976 decision regarding 3-
inch marks.

Air traffic controller reports have
indicated that even with mandatory
radio communication between pilots
and controllers and the aid of optics
(binoculars, etc.), a high rate of aircraft
traffic flow cannot be maintained safely
without positive visual identification of
aircraft, especially at airports with high
general aviation activity. This air traffic
problem is increased at complex
airports with multiple runwaysand
intersections, where It is difficult for
transient pilots to know, or properly
describe, their location on the airport.
The frequent use of radio transmissions
to ascertain an aircraft's exact location
is time-consuming and detrimental to
airport operation because control
frequency congestion is also Increased.
This congestion of the control frequency
leads to blocked or partially blocked
radio transmissions that often result in
misinterpreted clearances and
unauthorized aircraft movements.
Complicating the problem of safe and
efficient aircraft control Is the low level
of experience of some pilots, which
frequently makes It essential to identify
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qmcldy, and communicate with, an
anrraftmakmg an unauthorized
movement.

For these reasons it is in the public
interest to change the minimum height of
aircraft registration marks from 2 inches
and 3 inches to 12 inches, on aircraft that
have been involved in these problems.

Discussion of Comments

Comments from individuals on Notice
80-11 largely oppose the proposal.
However, many commenters give no
reasons for their opposition or specific
suggestions that would resolve the
problems posed by the old regulation.
Many commenters indicate a
misunderstanding of the notice or
conclude that no one problem is
important enough to require a rule
change. For example, early comments
indicate owners of excepted -aircraft are
not aware of the exceptions. Others are
not aware of the minimal cost involved
or of the provision for delayed
compliance. Many are of the opinion
that large numberi should notbe
required since the same size numbers
are not used on other transportation .
vehicles; and cannot be seen at night, in
bad weather, or when aircraft are out of
visible range. Some objections minimize
-or dismiss out of hand the need for.
improving aircraft identification in favor
of aesthetics. Theseissues are discussed
m subsequent paragraphs with specific
comments on the proposed rule.

Comments from those favoring the
rule indicate general agreement with the
notice as published. The requests and
comments concerned with improving
aircraft identification span a wide range
of specific problems. For example,
citizens and civic organizations from all
across the United States cite as
unacceptable hazardous low flymg, the
disregard of normal air traffic patterns,
and the disregard of noise abatement
procedures-by unidentifiable aircraft.
The problems also involve violations by
aircraft that engage in sightseeing while
flying low over congested areas, such as
beaches, parks, or stadium events;
agricultural aircraft improperly spraying
toxic materials; as well as prohibited
hunting, smugglingand other illegal
activities.

Because of smugglers using small
aircraft, government agencies have
requested the FAA to revert back to 12-
mch-high marks. For example, the
Western Caribbean/Central AmeRcan
Flight Safety Group, with U.S.
participation that includes the Drag
Enforcement Administration, the FAA,
the Customs Service, and the National
Transportation Safety Board, requested
that the size of N-numbers on small
aircraftbe increased.

Further, FAA General Aviation
District Offices have reported that
investigations and enforcement actions
have been hampered by the lack of
positive aircraft identification. Since 3-
inch marks were allowed, the number of
reported low-flying violations has
increased nearly 20 percent, yet the
number of investigations completed
dropped nearly 30 percent. Identification
of aircraft by description instead of N-
number is insufficient to locate alleged
violators.

The analysis of over 2,000 comments
submitted in response to the notice
indicated that approximately 10 percent
are in favor of the amendment, while go
percent are opposed. The majority of the
comments, those that oppose large
numbers, include the views of
organizations representing aircraft
interests.

Nearly 60 percent state that N-
numbers are not needed to identify
aircraft or that 3-inch marks are
adequate for visual identification. Over
40 percent contend thatlarge numbers
are costly, and nearly 40 percent state
that large "ugly" numbers disfigure
aircraft. Nearly 25 percent comment that
the proposed amendments would
discriminate against some small aircraft
owners. Close to 25 percent indicate that
the 1977 FAA decision to allow certain
fixed-wing aircraft to display 3-inch
marks was justified and that the
decision should be maintained.

n

Need for Identification by N-Number
Over 1,100 comments contend that N-

numbers are not needed to identify
aircraft or that 3-inch numbers are
adequate for visual identification. To
support these views, the following
comments were offered-

(1) When aircraft identification is
needed, it is mostly done by color, type,
and location only.

This comment is contradicted by the
experience of FAA air traffic control
and enforcement personnel. Abstract
descriptions of aircraft using color, type,
or1Ication have been ineffective in
enforcing regulations. Further, they do
not meet the needs for safe and effective
control of aircraft movements.

(2) Registration numbers are rarely
used in controlling air carrier aircraft at
large air carrer airports or military
aircraft at military airports.

With regard to airline aircraft, while it
is true that at large air carrier airports
controllers handle airline aircraft
without relying on N-numbers, the
conditions-at busy general aviation
airports are different from those
encountered at air carrier airports.
Fewer air carrier aircraft are handled at
any one time, and these are easily

distinguished by unique airline color
scheme and type of aircraft. In the case
of general aviation aircraft, however, it
is not uncommon to have many similar-
looking aircraft with no distinguishing
characteristics lined up on a taxiway.

Another important consideration is
that of air terminals. Air carrier aircraft
arrive at and depart quickly from gates
near the tower where they are more
easily seen. In contrast, the busiest
general aviation parking and servicing
areas are not usually near the tower,
making visual confirmation of aircraft
movements difficult. Small registration
markmgs intensify the identification
problem.

With regard to military base
operations, the larger military aircraft
are handled in the same manner as air
carrer aircraft. Many smaller aircraft
flights are formation flights, and control
communications only involve the lead
aircraft. At basic training bases, many
flights are performed under a form of
control where aircraft follow each other
in a preset pattern, and no attempt is
made to clear each aircraft to land or
take off, as required for civil aircraft

(3) To identify aircraft, conditions
have to be favorable with respect to
daylight, weather, obstructions, and
aircraft position and range.

It is true that some conditions
preclude aircraft identification by
registration marks either for
enforcement or air traffic control
purposes. This is of course the case
during IFR weather and at night:
however, general aviation night or IFR
operations are not an air traffic problem
since activity is lower during the night
and in IFR weather. In contrast, during
VFR daylight hours, traffic counts of 275
to 300 operations per hour are not
uncommon at the busiest airports.

It is true that aircraft are not always
visible from the tower because hangars
or other aircraft obstruct the view;
however, once aircraft approach a
controlled taxiway or runway, positive
identification by the tower is
mandatory. The method of identification
will vary from one airport to another.
When traffic is heavy, this is usually
done by quick visual confirmation of the
N-numbers and by radio contact as the
aircraft enters a controlled portion of
the airport. Aircraft that display small
marks preclude fast traffic flow since
quick visual confirmation is not
possible.

(4) Identification numbers are rarely
used m controlling private aircraft at
large aviation events, such as the EAA
Convention at Oshkosh, Wisconsin.
Approximately 450 commenters cite the
aircraft traffic control methods used at
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various aviation conventions as proof
that N-numbers are not needed on
aircraft.

The handling of air traffic at large
aviation events is accomplished in
accordance with restrictive and highly
specialized procedures.,The specialized
procedures are published m advance,
and restrictions include closing
designated runways and curtailing
instrument approaches for the duration
of the event. Regular airport operations
do not lend themselves to these kinds of
restrictibns.

Cost of Application
Approximately 800 comments,

including those the Aircraft Owners and
Pilots Association, the Experimental
Aircraft Association, the National
Business Aircraft Association, and the
General Aviation Manufacturers
Association, contend that the cost of
increasing the size of N-numbers would
impose an undue burden on owners who
would have to re-mark recently painted
aircraft displaying 3-inch numbers.

It was apparent that many failed to
note that the rule allows affected
aircraft displaying small N-numbers
before the effective date of this
amendment to continue to display the
numbers until the aircraft is repamted,
or the numbers are repainted, restored,
or changed.

The General Aviation Manufacturers
Association (GAMA) comments that a
member study of the cost associated
with adopting the 12-inch numbers
indicates that to process and apply
these larger N-numbers on aircraft
would cost approximately $50 more than
the smaller numbers; that this significant
cost would be passed on to owners; and
that the burden of compliance and the
associated financial strain would be
extreme.

FAA information based on estimates
obtained from aircraft painting
companies indicates that there is no
significant price difference for initial
painting or repainting of an aircraft that
required 3-inch or 12-inch N-numbers,
since the cost of applying numbers is
negligible when compared to the total
cost of painting.

GAMA based its cost estimates on the
difference between the cost of applying
3-inch decal numbers as opposed to
painting 12-inch numbers on most
aircraft. The FAA recognizes that decals
have been applied on many new
smooth-fuselage aircraft surfaces and by
aircraft owners who apply their own
numbers. These costs would reflect a
lower cost compared with painting N-
numbers. Professional aircraft painters
on the other hand indicated that
painting N-numbers was preferred to

applying decals which have to be
ordered or stocked for each application
and are not cost-effective..

In either case the cost would be
mninal. Even the-maximum increase in
cost of applying N-numbers, estimated
at approximately $50 by GAMA, when
compared with the estimated sales price
of $25,000 to $100,000 for affected new
aircraft, is not a significant enough
burden to outweigh the need for larger
numbers. When an aircraft is only re-
marked, this incremental cost would not
be significant compared to the operating
costs of the aircraft during the period
preceding re-marking.

Moreover, to avoid any undue cost
burden on aircraft owners and
manufacturers, the rule, as adopted, will
allow an aircraft which displayed.marks
smaller than 12 inches high before the
iffective date of these amendments and
new aircraft manufactured after the

effective date of the amendments, but
before January 1, 1983, to display those
marks until the aircraft is repainted or
the marks are restored, repamted, or
changed.

Aircraft Aesthetics
Approximately 700 commenters assert

that the 12-inch N-numbers affect the
aesthetics of aircraft and ruin their
appearance. The FAA recogruzes that
this may be true; however, the safety

-benefits of providing for positive aircraft
identification have been determined to
outweigh aircraft aesthetics.

Discrimination
Approximately 400 commenters

contend that the rule is discrimnatory.
Most comments regarding
discrimnation note that vehicles in
other transportation systems such as
automobiles, trucks, boats, and ships
display small marks or marks that are
proportionately smaller than the 12-inch
marks required for aircraft.

The FAA recognizes the differences in
the size of registration marks for
vehicles m the different modes of
transportation. However, there are vast'
differences in visual identification
requirements unposed by the different
operational environments. Since aircraft
speeds are much greater than those of
automobiles, trucks, boats, ahd ships
and aircraft operations are not simply
confined to roadways or waterways at
ground and sea level, a comparison of
requirements for visual identification is
not appropriate.

Other commenters believe that it is
unjust discrimination to allow aircraft
certificated in the experimental category
to display 3-inch marks while requiring
those in the standard category to
display 12-inch marks; however, the

discrimination between categories
which concerns these commenters has a
reasonable basis, The exceptions to the
12-inch requirement for experimental
exhibition, experimental amateur-built,
and antique aircraft are supported by
consideration of the operational

,limitations imposed on these aircraft
and their limited number.

FAA recognized that the large marks
would preclude antique aircraft owners
from preserving authenticity and
diminish the historical value of these
aircraft.

Regarding the operation of
experimental-exhibition and
experimental amat6ur-built aircraft
(certificated under § 21,191(d) and (g)),
FAA has found that these aircraft have
not created identification problems.
They are required by § 91.42 to operate
in limited, tightly controlled and
monitored environments, which
separate them from busy air traffic
control operations. The limitations
prescribe that unless authorized by the
Administrator experimental aircraft
cannot be operated over densely
populated areas or congested airways
and must operate in daylight hours, The
operators also must notify the control
tower of the experimental nature of the
aircraftwhen operiting Into or out of
airports with operadting control towers.
Finally, theymust adhere to any other
limitations prescribed by the
Adminstrator.

Antique Aircraft

In Notice 80-11, the FAA pointed out
that the original designs of many aircraft
currently in service are approaching or
exceed 30 years of age. This Is causing a
rapid increase in the number of aircraft
eligible to display 2-inch-high marks. In
addition, manynewer aircraft that have
the same external configuration as an
aircraft built at least 3D years ago would
also be able to display the 2-Inch marks,
The intent of § 45.22 was to permit the
small number of owners exhibiting
antique and amateur-built copies of
antique aircraft to display 2-inch marks
rather than the 12-inch identifications
marks then required by § 45,29. The
FAA recognized that the more visible
large marks would detract from the
authenticity and diminish the historical
'value of these small aircraft. The FAA
did not anticipate ihat the rule would
eventually permit large commercial
aircraft, as well as an increasing number
of commercially manufactured copies of
older aircraft not In the experimental
exhibition or experimental amateur-built
category, to display the less-visible 2-
inch marks. While the number of
antique small aircraft Is limited, there is



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations

an increasing number of commercially
manufactured aircraft that look like
them, and this is contributing to the
identification and air traffic problems
already discussed.

To remedy this problem, this rule will
require aircraft not certificated.as
experimental exhibition or experimental
amateur-built to display 12-inch marks,
unless they are small aircraft built 30
years ago. These aircraft will no longer
be able to display marks as small as 2
inches high, and a proliferation of new
aircraft displaying these small marks is
expected to cease.

Gliders, Airsips, and Balloons
In response to the petition of Raven

Industries, Inc., Notice 80-11 also
proposed to allow airships, spherical
balloons, andnonspherical balloons to
display, marks at least 3 inches high.
Raven Industries asked that the height
reqmrement'for nationality and
registration marks be reduced from the
current requirement of 20 inches to'3
inches for airships, spherical balloons,
and nonspherical balloons.

No adverse comments were submitted
concerning the decrease in size of marks
on gliders, airships, and balloons. -

When compared to powered aircraft,
there are a relatively small number of
gliders (less than 4,000) in operation.
Many gliders are not equipped with two-
way radios and, thus, operate at
uncontrolled airports and at airports
with low levels of general aviation:
activity. These factors minimize radio
commniumcatfon and air traffic control
problems associated with gliders
displaying 3-inch marks. The lack of
easily identifiable numbers has not
created enforcement problems with
these aircraft. For these reasons, the rule
has maintained the 3-inch numbers for
reg istration marks on gfiders.

Because of the smaller number and
individual characteristics of airships
and balloons, they are -more easily
identified than other aircraft. In
addition, balloons are not likely to be
used in the conduct of illegal activities,
as they would be readily identifiable by
their individual characteristics. Their
size and maneuvering capabilities
facilitiate identification and
apprehension. Accordingly, marks on
airships, spheribal balloons; and
nonspherical balloons are being reduced
from 20 indhes to 3 inches.

Alternatives
Two alternatives were available to

-resolve the aircraft identification
problems.

One solution would be to maintain the
status quo but restrict the.use of busy
general aviation airports to.aircraft

.displaying marks at least 12 inches high.
This option would solve the
identification problems at these airports
but would be difficult to implement and
enforce. Further, the current law
enforcement problems would continue
unresolved and would be compounded -
by new aircraft displaying small marks.
The identification problems noted by
DOD, drug enforcement agencies, and
civic organizations would in effect be
ignored by this option. Accordingly, this
option was not considered realistic.

The second and only yiable solution is
to raise the marks on aircraft involved
in the identification problems to a size
that in the past has facilitated safe and
efficient air traffic control as well as
enforcenient.

Marks 12 inches high can be identified
from four times as far as 3-mch-high
marks. The effectiveness of 12-mch
marks has been confirmed by air traffic
controllers and field inspectors under
actual operating conditions. Moreover,
with, these 12-mch marks, the hazardous
close manuevermg now required by
DOD amd the Drug Enforcement
Administration to identify aircraft
displaying 3-inch marks will be
eliminated.

Regulatory Evaluation
The FAA conducted an economic

study to determine the benefits and
costs of the new registration marks
requirements. This study is includbed in
the rules docket for the final rule.

The costs are the incremental costs
(costs that would not result unless the
regulation is in effect) incurred in the
application of 12-inch registration marks
Inslead of 3-mch registration marks to
all airplanes affected by the new
amendments. By the.FAA's not
establishing a mandatory compliance
date for owners of airplanes presently
displaying 3-inch marks, owners will not
have to -display 12-inch marks until their
aircraft are re-marked or repainted,
which is done on approximately a 7-year
cycle. The individual cost burden will be
largely eliminated because the"
incremental cost attributable to painting
12-inch as opposed to 3-inch marks is a
small percentage of the total cost of
repainting an airplane.

The FAA found the estimated
incremental cost to be highly
judgmental. The FAA contdcted several
aircraft panting enterprises, and the
price quoted to repaint an airplane was
the same iegardless of the size of the
registration marks to be displayed. The
incremental cost of applying N-numbers
is only a'small portion of the price to
repaint an old airplane or the price of a
new aircraft. For example, a price of
$2,000 was quoted to repaint a medium-

size general aviation airplane. The
$48.50 incremental cost estimated by
GAMA is 2.3 percent of the total
repainting price. Further, assuming the
price of a similar new general aviation
airplane is approximately $50,000, the
incremental cost of applying 12-inch
instead of 3-inch marks would be only
0.1 percent of the total price of the
airplane.

With respect to re-marking without
repainting, the cost remains minimal.
While the continued use of 3-inch marks
may present a minimal saving as
opposed to re-marking with 12-inch
marks, the minor cost involved does not
outweigh the considerations involved in
the current identification problems. The
FAA estimated the maximum costs for
remarking N-numbers by assuming a 7-
year cycle for repainting and even the
maximum incremental cost of re-
marking would not be significant
compared to the cost of operating the
airplane during that 7-year period.

The lotal cost of this final rule
depends on the volume of future aircraft
production. The FAA made 10-year cost
estimates with the $46.50 incremental
cost supplied by GAMA for low-
demand, constant-demand, and high-
demand scenarios for the approximately
240,000 present active airplane and
those to be produced in the next 10
years. The scenario cost estimates are
$13.8 million, $15.0 million, and $15.8
million, respectively. It must be
emphasized that these are estimates of
the maximum cost under each scenario
condition. The FAA expects that the
actual incremental outlay for
compliance for each airplane involved
will not be as much as $46.50 and,
therefore, that the true total cost of
compliance with the final rule under
each scenario will be considerably less.

Adoption of the amendment

Accordingly, Part 45 of the Federal
Aviation Regulations (14 CFR Part 45) is
amended as follows, effective November
2,1981:

PART 45-IDENTIFICATION AND
REGISTRATION MARKING

1. By revising the introductory text of
§ 45.22(b) to read as follows:

§ 45.22 Exhibition, antique, and other
aircraft Special rules.

(b) A small U.S.-registered aircraft
built at least 30 years ago or a U.S.-
registered aircraft for which an
experimental certificate has been issued
under § 21.191(d) or 21.191(g) for
operation as an exhibition aircraft or as
an amateur-built aircraft and which has
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the same external configuration as an
aircraft built at least 30 years ago may
be operated without displaying marks in
accordance with § § 45.21 and 45.23
through 45.33 if:

2. By revising § 45.29(b) (1) and (2) to
read as follows.

§ 45.29 Size of marks.

(b) Height. The character marks must
be of equal height and on-

(1) Fixed-wing zircraft, must be at
least 12 inches high, except that.

(i) An aircraft displaying marks at
least 2 inches high before November 1,
1981 and an aircraft manufactured 9fter
November 2, 1981, but before January 1,
1983, may display those marks-until the
aircraft is repainted or the marks are
repainted, restored, or changed;

(ii) Marks at least 3 inches high may
be displayed on a glider,

(iii) Marks at least 3 inches high may
be displayed on an aircraft for which an
experimentEl certificate has been issued
under § 21.191(d) or 21.191(g) for.
operating as an exhibition aircraft or as
an amateur-built aircraft when the
maximum cauising speed of the aircraft
does not exceed 180 knots CAS; and

(iv) Marks may be displayed on an
exhibition, antique, or other aircraft in
accordance with § 45.22.

(2) Airships, spherical balloons, and
nonspherical balloons, must be at least 3
inches high; and

(Secs. 307(c), 313(a), 501, and 601(a), Federal
Aviation Act of 1958, as amended (49 U.S.C.
1348(c), 1354(a), 1401, and 1421(a); and sec.
6(c) of.the Department of Transportation Act
(49 U.S.C. 1655(c)).)

Note.-Since this amendment will impose
only a, minimal increase in the costs

associated with marking aircraft In the fhtture
and would not impose any other cost or other
economic burden on aircraft owners and
manufacturers, it has been determined that
this is not a major regulation under Executive
Order 12291 and that, under the criteria of the
Regulatory Flexibility Act, It will not have a
significant impact on a substantial number of
small entities. In addition, the FAA has
determined that this regulation Is not
considered to be significant under the
Department of Transportation Regulatory
Policies and Procedures (44 FR 11034:
February 26,1979). A copy of the evaluation
prepared for this action Is contained in the
regulatory docket. A copy of it may be
obtained by contacting the person identified
under the caption "FOR FURTHER
INFORMATION CONTACT."

Issued in Washington. D.C., on September
3, 1981.
J. Lynn Helms,
Admmnstrator.
IFR Dom. 81-28600 Filed 9-30-.1' 8:45 .ml
BILLING CODE 4910-13-A I
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DEPARTMENT OF LABOR

Employment and Training
Administration

29 CFR Part 56

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Human Development

Services

45 CFR Part 224

Work Incentive Program for AFDC
Recipients Under Title IV of the Social
Security Act

AGENCIES: Employment and Traimng
Administration, Labor; and Office of
Human Developmept Services, Health
and Human Services.
ACTION: Interim Final rules with a 60--
day comment period.

SUMMARY: The Secretary of Labor, and
the Secretary of Health and Human
Services, are jointly revising on an
interim basis the regulations for the
Work Incentive Program. These rules
are made necessary by the Social
Security Disability Amendments of 1980.
Other necessary technical changes are
also being made.
DATE: Effective October 1,1981, except
that sections 45 CFR 224.41 and 29 CFR
56.41 will not become effective until
approval after that date by the Office of
Management and Budget pursuant to
provisions of Executive Order 12291.
However, consideration will be given to
comments received before November 2,
1981. These will be car6fully considered,
and any changes to these regulations or
our reasons for not accepting
recommendations for change will be
published in the Federal Register.
ADDRESSES: Mail or deliver comments to
the Executive Director, Work Incentive
ProgramjPatrick Henry Building, Room
5102, 691 D Street NW., Washington,
D.C. 20213. Agencies and organizations
are requested to submit cdmments in
duplicate. Beginning October 15, 1981,
these comments shall be available for'
public review at the above address,
between the hours of 9 a.m. and 4 p.p.,
Monday through Friday, except on
Fedgral holidays.
FOR FURTHER INFORMATION CONTACT:
Robert Easley, (202) 376-7030.
SUPPLEMENTARY INFORMATION:

Backgound

The purpose of the WIN program is to
utilize all available employment and
social services, including those

authorized under provisions of other
laws, so that individuals receiving Aid
to Families with Dependent Children
(AFDC) under Part A of Title IV of the
Social Security Act will be furnished
incentives, opportunities, and necessary
services for (1) the employment of such
individuals in the regular economy, (2)
the training of such individuals for work
in the regular economy, and (3) the
participation of such individuals in WIN
public service employment, thus
assisting the families of such individuils
to achieve economic independence and
to assume useful roles in their
communities.

History of the WIN Program

Enactment of amendments to Title IV
of the Social Security Act in 1967,
authorizing theWork Incentive Program
(Pub. L. 90-248), was a recognition of the
need for an employment program
directed to the special needs of public
assistance recipients and their families.
Earlier measures funded under the
Manpower Development and Training
Act of 1962 (Pub. L. 87-415) and the
Economic Opportunity Act of 1964 (Pub.
L. 88-452] provided some assistance to
this group but did not address the
multiple problems of the public
assistance populdtion, and had limited
impact.

Under the 1967 legislation, registration
in WIN was by referral of persons .
deemed by public welfare agencies to be
appropriate for participation. An
employment plan tailored to the specific
needs and goals of each individual was
developed jointly by the registrant and
WIN staff. Emphasis tended to be on the
provision of classroom training and
other aids to employability
develbpment, rather than on immediate
job placement. -

Amendments to Title IV of the Social
Security Act (Act) in December 1971
(Pub. L. 92-223) changed the
admiustration and focus of the program.
WIN registration was mandatedfor all
persons at least 16 years of age
receiving or applying for AFDC, unless
legally exempt. Exemption were
provided under Section 402(a)(19)(A) of
the Act (42 U.S.C. 602(a)(19)(A)) for full-
time students, the ill and disabled,
persons too remote from WIN program
sites, and certain persons needed to care
for a family member m the home.

The emphasis was shifted from
employability development to '
employment at the earliest point
feasible in the registrant's WIN
experience. Changes in regulations
which became effective in 19f6 further
increased the emphasis on direct
placement into unsubsidized

employment. See, e.g., 41 FR 47700
(October 29, 1976).

Employment.related social services
are arranged for or provided by separate
administrative unit (SAU) staff who
participate with WIN sponsor staff to
develop individual employability plans
with registrants, These services can
include child care, remedial medical
services, home mainagement, counseling,
family planning, and transportation to
needed services.

Administration

The WIN program is administered by
the National Coordinating Committee
(NCC) at the National level (which is
composed of the Assistant Secretary for
Employment and Training, Department
of Labor (DOL} and the Assistant
Secretary for Human Development
Services, Department of Realth and
Human Services (DHHS)) and the
Regiontil Coordination ComInittees
(RCCs) (which is composed of Regtonal
Administrators from both Departments)
in each Region. The RCC reviews and
approves State WIN plans and oversees
the operational and administrative
procedures of state programs.

At the State level, the State WIN
sponsor and the State welfare agency
develop an annual State WIN plan for
operation of the WIN program in the
State and submit it to the appropriate
Regional Coordination Committee for
approval. The State WIN sponsor and
State welfare agency also administer
and supervise the administration of the
WIN program in each State.

At the local level, there are three units
involved-the income maintenance unit
(IMU), the WIN sponsor, and the
separate administration unit (SAU). The
IMU determines AFDC eligibility and
exemption status and refers suitable
persons to the WIN program. The WIN
sponsor (usually part of the State job
service) registers referred individuals
and provides work and training services,
The WIN sponsor and the SAU appraise
registrants and develop an -
employability plan for each registrant
found suitable for participation in the
program. The SAU furnishes social
services to enable registrants to engage
in employment, training, and
employment-related activities.

Summary of the 1980 Amendments

Section 401 of the Social Security
Disability Amendments of 1980 (Pub. L.
96-265) ificludes amendments to update
and introduce changes to the WIN
legislation to make the program more
effective for WIN registrants.

The changes, as follow, also reflect
WIN operational experience over the
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years, research findings, -nd the
legislative intent to help welfare
recipients to become employed:

(1) The 1980 amendments provide
authority for requiring employment

-search activities for WIN registrants,
including applicants; and authorize
reimbursement of employment search
expenses of all participants.

(2) The 1980 amendments authorize,
for the first time, the provision of
supportive services to applicants as well
as recipients, whenneeded to support
employment-related activities;

-(3) The amendments also exempt
AFDC applicants and recipients who
work not less than 30 hours a week from
registration. This will eliminate the WIN
registration requirements for those
working individuals and reduce
paperwork requirements oflocal WIN
staff;

(4) The amendments apthorize the
Secretaries of DOL andDHHSto define
sanction periods in cases where
individuals fail or refuse tq participate
in WIN, terminate or refuse to accept
employment, or reduce earnings without
good cause;

(5) The amendments eliminate the 60-
day counseling period previously
required for individuals refusing to
participate without good cause;

(6) Other changes are designed to
bring the public employment agencies
and the public welfare agencies, wlch
are respectively responsible for
administeing the employment-related
and social services-related aspects of
WIN, into closer cooperation and
commumcation by encouraging the
collocation of their local offices;

(7) The legislation provides that
individuals not be referred to
employment wlilch does not meet the
appropriate-work criteria;

(8) In the past, a State's 10 percent
match for social services expenditures
had to be in cash. Under the new
legislation, this share may also be "in-
land" which conforms to the State's
employment and training expenditures
match; and

(9) The 1980 amendments clarify that
there is no disregard of income from
WIN public service employment in the
calculation of the standard of need for
an AFDC grant.

Discussion of Amendments to WIN
Regulations Implementing Section 401 of
the 1980 Amendments (Pub. L. 96-265)

1. Authorization of Employment-
related Activities.

a. The Statute. Section 402(a)(19)(A)-
of the Social Security Act.

Before the 1980 amendments, an
AFDC applicant or recipient had to
register under the WIN program for

employment services, training, and
employment.

The amendments now also atithonze
an AFDC applicant or recipient to
participate in employment-related
activities, including employment search.
This new activity is supported by
research and demonstration findings
that the potential for registrants' success
in obtaining employment is increased if
registrants are exposed to jobs and job-
finding skills as quickly as possible.

The Senate Finance Committee
reported that:

Desjiite growing success in placing AFDC
recipients in employment, the committee
believes that the present statutory
requirements should be strengthened In such
a way as to provide additional
-encouragement for welfare recipients to move
into employment. The committee further
believes that AFOC recipients who are able
to work should be required to actively seek
employment and that this should be made
explicit in the law. The committee
amendment therefore would amend Title IV-
A to provide that AFDC recipients who are
not excluded from WIN registration by law
will be required, as a condition of continuing
eligibility for AFDC'to participate in the full
range of employment-related activities which
are part of the WIN program, Including
employment search activities * * *.The
committee anticipates that with such an
employment search requirement. substantial
numbers of AFDC recipients will find jobs
and welfare costs will be reduced.
IS. Rep. No. 96-408, 91th Cong.. 1st Sess., 63
(1979).1 1

b. The Rule: 29 CFR 56.41 and 45 CFR
224.41 of the regulations.

The "intensive manpower services"
(IMS) component previously establishied
in 29 CFR 56.41 (1980) and 45 CFR 224.41
(1980) has been discontinued. 1MB
activities have been incorporated into
the new "employment-related
activities," which is an umbrella activity
for WIN job-seeking, designed to enable
staff to work-wlth more registrants,
including AFDC applicants.

This rule will enable a larger number
of WIN registrants to engage in
employment search supported by
instruction, counseling, and guidance,
WMN participants in.employment-related
activities will have access to the full
range of WIN jobseeking services, and
will be able to take part on a schedule
developed for each individual on
consecutive or intermittent days, based
on the person's needs and goals.

States will have the flexibility to
design the employment-related
activities, and to establish the criteria
for selection of WIN registrants and the
level of services to be provided.

The 1980 amendments provide that
employment seaih not exceed eight
weeks each year. DHHS and DOL

interpret eight weeks of employment
search to mean 40 work days. This
definition gives the flexibility needed at
the local level to provide for individual
registrants' differing needs and
situations. The 40-day limit is on
required employment search. Additional
voluntary participation on the part of
the WIN registrant is encouraged. -

Although an AFDC applicant or
recipient mustregister with the WIN
program for employment services.
training, employment, and other
employment-related activities (including
employment search), participation in
employment-related activities is not
required of all WIN registrants. Local
WIN-offices will select the registrants
for fis activity on an individual basis in
accordance with established practices.

2. Social Services for- Employment-
related Activities forAFDCApplicZnts
and Reciplents.

a. The Statute: Section
402(a)(19)(G](1i(i) of the Social
Security Act.

The 1980 amendments require that
social services needed to support WIN
registrants in employment-related
activities be provided. The major change
is the authorization that permits the
extension of the proision of purchased
social services to AFDC applicants, as
well as recipients, to enable them to
participate.

This change enables WIN to provide
immediate services to WIN registrants,
and in many cases, to assist them to
obtain a job before they become AFDC
recipients. Research findings show that
the faster a WIN registrant is assisted
the more likely he or she is to be
successful in getting a job and become
self-supporting. Research reports and
the results of demonstrations have been
made available to the States to enable
them to incorporate the "immediate
services" concept into program.
operations.

b. The Rule: 29 CFR 56.22 and 45 CSR
22422; and 29 CFR 56.30 and 45 CFR
224.30 of the regulations.

Under the revision of the regulations
WIN will now be enabled to pay for
social services for AFDC opplicantg so
that applicants can participate in
employment-related activities.
Applicants may be certified, or services
can be arranged for or provided on an
occasional basis without certification so
that applicants can participate-in
employment-related activities. This
flexibility enables local staff to assist
appropriate individuals as soon as
possible after registration.

Whether to certify an applicant or
wait for eligibility determination before -

certification will be a local program
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decision. The issue is to plan what is in
the best interest of the participant to
successfully obtain employment, with or
without services, as the individual case
may require.

3. Exemption from WINRegistration
for Working AFDC Applicants and
Recipients

a. The Statute: Section
402(a)(19)(A)(vii) of the Social Security
Act.

The amendments add another
exemption from the WIN registration
requirements for AFDC applicants and
recipients who are working not less than
30 hours per week.

b. The Rule: 29 CFR 56.20 and 45 CF
224.20; and 29 CFR 56.21(a)(5) and 45
CFR 224.21(a)(5) of the regulations.

In the revisions of the regulations,
DHHS and DOL have interpreted this
amendment to apply to only those
persons working in unsubsidized
employment. Subsidized employment is
Eonsidered to be temporary in WIN, and
individuals in such employment remain
registrants so that services can be
provided to assist them to obtain
unsubsidized employment. This
exemption is used only for employment
expected to last at least 30 days since
employment of less than 30 days is not
regular full-time employment.

The WIN sponsor is required to
include, as part of its notification to the
Income Maintenance Unit (IMU) of a
registrant's employment, the number of
hours, and expected-duration of
employment.

The purpose of this is to assist the
IMU to determine whether the
employment is full-time, and to apply
the appropriate exemption criterion;

Individualsin'full-time unsubsidized
employment will-no longer lose their
AFDC assistance payments for not being
registered. They may volunteer to
register for WIN or to stay m WIN if
they choose.

This new exemption will result in the"
deregistration from WIN of mandatory
registrants who are working
substantially full-time.

This change will free staff, who now
register employed applicants and
recipients, to work with WIN registrants
who are not already employed and are-
more in need of WIN services. In
addition, working individuals will no
longer have to take time away from their
jobs to register.

4. Determination of Sanction Periods
a. The Statute: Section 402(a)(19)(F) of

the Social Security Act.
The sanction period is the time during

which an individual, deregistered for
failure or refusal to participate, is not
permitted to reregister for WIN and
therefore is not eligible for the AFDC

grant unless he or she is a voluntary
WIN registrant.

The WIN regulations originally
contained fixed sanction periods of
three and six months respectively for
the first and subsequent failures or
refusals of a WIN registrant to
participate in WIN without good cause.
This was to assure compliance with the
Congressional intent at the time the
legislation was enacted that WIN
registrants participate m the WIN
program m order to be eligible to
continue to receive an AFDC grant.

Hbwever, specific authority for the
Secretaries of Labor and Health and
Human Services to prescribe the
sanction period(s) was not contained in
the law. The law previously stated that
the-mandatory WIN registrant's portion
of the AFDC grant be removed "for so
long as" the individual failed or refused
to participate in the WIN program
without good cause. The Federal courts
in McLean v. Califano, 458 F Supp. 285
(S.D.N.Y. 1977); Crosby v. Califano, Civil
Action No. 73 (S.D.M. 1979); and other
cases nullified the section of the WIN
regulations which prescribed fixed
sanction periods. The courts found that
fixed sanction periods did not comport
with the law. To comply with these
decisions and orders the WIN
regulations were amended in April 1980
to provide for flexible sanctions based
on the length of time that the individual
failed or refused to participate without
good cause. See 45 FR 27414 (April 22,
1980).

DHHS and DOL believe that Congress
intended in the 1980 amendments to
permit fixed sanction periods to be
inposed for those individuals who
without good cause fail or refuse to
participate or terminate or refuse to
accept employment or reduce earnings.
The 1980 amendments to section 402
(a)(19)(F) of the Act (42 U.S.C. 602
(a](19)(F) expressly permit sanction
periods to be prescribed by joint
regulations of the Secretaries of Labor
and Health and Human Services.In
accordance with section 402(a) (19) (F)
of the Act, the sanctions also apply
when an individual refuses to accept
employment offered through the State
public employment offices or a bona
fide offer of employment from any
source. The regulations make clear that
terminating employment or reducing
earnings without good cause invokes the
sanctions, since such actions are, as a
practical matter, equivalent to a refusal
to accept employment.

b. The Rule: 29 CFR 56.51 and 45 CFR
224.51 of the regulations.

The revision to the regulations
provides for a three "payment-month"
sanction period when a registrant

without good cause first falls or refuses
to participate, terminates or refuses to
accept employment, or reduces earnings
and a six "payment-month" period for
subsequent failures, refusals,
terminations, or reductions. The three-
and six-month sanction periods which
applied before the court decisions were
effective deterrents against Individuals
who tried to avoid participation In WIN
while remaining on AFDC. A payment
month is defined In 45 CFR 233.21 (b)(4)
as the fiscal or calendar month for
which an agency shall pay assistance.

Following an initial sanction period,
the six "payment-month" suspension Is
an even greater deterrent for an
individual who may again contemplate
failing or refusing to participate or
terminating or refusing to accept
employm~ent or reducing earnings.
Previous experiences with more
stringent sanctions show that they
improve compliance with program
requirements, standards and objectives.

The six "payment-month" sanction-
period also reflects the opinion of both
Departments that individuals who again
fail or refuse to participate, terminate or
refuse to accept employment, or reduce
earnings without good cause after
having regained eligibility should
receive a harsher sanction.

The use of "payment-month" periods,
will facilitate implementation of the
grant adjustment, since most States'
AFDC grant payments are paid on a
"payment-month" basis. The sanction
will become effective on the first day of
the first payment month that the
sanctioned individual's needs are
removed from the grant.

5. Elimination of the 60-Day
Counseling Period

a. The Statute: Section 402(a)(19)(F) of
the Social Security Act.

Before the 1980 amendments, AFDC
payments continued to be paid during a
counseling period even though the
recipient had failed to participate in a
WIN program, or refused employment,
without good cause.

The requirement for a 60-day
counseling period has been stricken
from the Act by the 1980 amendments.
Elimination of the counseling
streamlines case processing following
an adverse determination or decision. It
also emphasizes the importance of
conciliating grievances and disputes
informally, before positions become
polarized, and before it becomes
necessary for a registrant to request a
hearing.

b. The Rule: The provisions of 29 CFR
56.76 and 45 CFR 224.76 of the old
regulations have been deleted.



Federal Register / Vol. 46, No. 190 / Thursday, October 1, 1981 / Rules and Regulations 48609

The revision to the regulations deletes
the requirement for a 60-day counseling
period.

6. Collocation of Social Services Staff
and Employment and Training Staff

a. The Statute:.Section 402(a)(19)(G)(i)
of the Social Security Act.

The amendments provide that the'
local Separate Administrative Unit
(SAU) staff and WIN employment and
training staff be located in the same
facility, "to the maximum extent
feasible."

b. The Rule: 29 CE 56.30(a) and 45
CFR 224.30(a) of the regulations.

It has been the policy of WIN to
encourage local SAU staff and local
WIN sponsor staff to be located in the
sa~ne office for the convemence of the
WIN registrant, and to improve the
communication and working
relationship between the staff of the two
agencies. Although research has not
been conclusive on this, the program
administrators believe that proximity
does foster more efficient working
arrangements for jointly appraising and
developing employability plans for
individuals, and for providing other WIN
services.

Under the revision of the regulations,
collocation is not required, but will be
encouraged to the maximum exteiit
feasible. The WIN National
Coordinating Committee will issue
guidelines dealing with methods for
accomplishing consolidation of staff
offices and improving program
performance.

7. Prohibition of Referral to jobs
Known Not to Meet-Appropriato Work
Critena

a. The Statute: Section 402(a)(19) I
of the Social Security'Act

This provision requires that
individuals participating in employment
search activities will not be referred.to
employment opportunities which do not
meet the criteria for appropriate work.

b. The Rule: 29 CFR 56.34 and 45 CFR
224.34 of the regulations.

WIN registrants are not required to
take jobs which do not meet established
appropriate work criteria. This revision
will prohibit WIN staff from referring
registrants-to jobs which are known not
to meet the appropriate work criteria.

8. Authorization of State In-ind
Match for Social Services

a. The Statute: Section 403(d)(1) of the
Social SecurityAct;

This authorization eliminates a
disparity in'natching provisions for
Federal funds forthe State welfare
agency-and the State WIN sponsor. In
the past, the WIN sponsor was allowed
an m-kind match under Section 435 of
the Social-Security Act, but the welfare
agency was not.

b. The Rule: 29 CFR 56.16 and 45 CFR
224.16 of the regulations.

The revision to the regulations allows
an in-kind match for social services and
thereby brings conformity to the
matchingfunds provisions for both the
State welfare agency and the State WIN
sponsor.

9. Clarification of Treatment of WIN
Public Service Employment (PSE)
Income in the Calculation of AFDC
Grants

a. The Statute: Section 402(a)(19)(D)
of the Social Security Act.

rhis provision specifies that incentive
payments and allowances for
transportation and other job related
training costs paid to a family member
partimpating in employment training
will be disregarded in the calculation of
an AFDC grant

The 1980 amendments deleted the
requirement that income derived from a
special work project under the WIN
public service employment program also
be disregarded. This means that Income
from WIN public service employment
must be counted.

b. The Rule: 29 CFR 56.40 and 45 CFR
224.40 of the regulations.

This clarifymg amendment does not
affect WIN regulations which already
provide that the disregards are not
available to registrants in WIN PSE
Technical and Clarifying Changes to
Definitions

29 CFR 56.1 and 45 CFR 224.1 of the
regulations.
, The definitions below have been
revised, deleted, or added to explain,
clarify, change, or redefine certain terms
in the previous regulations which were
affected by changes resulting from the
1980 amendments.

"Component" now identifies the WIN
components such as on-the-job training
and public service employment.
However, employment-related activities
and social services are not components.

"Employability-related activities" has
been added. This term Is defined as
services to assist registrants in locating
and securing unsubsidized employment.

"Employment search" has been
added; tis activity is now part of the
new "employment-related activities" in
which registrants are provided with
group job seeking, job seeking skills, job
development assistance, and referrals,
and in which they actively contact
employers in their effort to secure jobs.

"Intensive manpower services (IS)"
has been eliminated because the IMS
component has been discontinued. (See
the definition of the new "employment-
related activities").

Justification for Dispensing With Prior
Notice of Proposed Rulemaking and 30.
Day Implementation Period

These regulations implement Section
40M of the Social Security Disability
Amendments of 1980 (Pub. L. 96-2651, by
conforming the regulations to the
statutes.

The terms of Section 401 are, for the
most part. clear and do not permit the
exercise of discretion by the Secretary..
Accordingly, it is unnecessary to utilize
notice and comment procedures with
respect to those revisions in the
regulations that sunply incorporate the
proviions of Section 401 and make
conforming changes.

The only significant exercise of
discretion embodied in these regulations
is determination of the sanction periods
authorized by Section 401. As described
above, the sanction periods selected are
the same periods as were established in
the Department's regulations prior to the
court cases thatwere overturnedby the
1980 Amendments. These sanction
periods were adopted through notice-
and-comment procedures. and the
Department has thus previously
obtained and considered the views of
the public on this matter. In light of thiA
fact and the fact that Section 401 was
effective on September 30. 1980. the
Secretary has concluded that it would
be contrary to the public interest further
to delay the implementation of Section
401 through issuance of a notice of
proposed rulemaking. However, the
comments of the public are requested on
these Interim Final Rules.

We will carefully consider all
-comments. We will thenpublishin the
Federal Register a final regulation. The
final regulation will include a summary
of the comments, together with any
revision of these regulations resulting
from comments or our reasons for not
accepting suggested revisions.

We are dispensing with the 30-day
delay in effective date after publication.
Both agencies have found that good
cause exists for these regulations to
become effective on October 1,1981
since publication of these regulations
has been delayed.

Regulatory Flexibility Act

The Secretaries certify in accordance
with Section 603 of the Regulatory
Flexibilty Act. Pub. L 96-354 (5 U.S.C.
603) that this regulation will not have a
significant economic impact on a
substantial number of small entities
including small business, small
organizational units and small
governmental jurisdictions.
Consequently, an initial regulatory
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flexibility analysis has not been
prepared for this rule. Most of the
provisions of the rule impose conditions
for Federal financial participation on
State agencies and do not impact on
small entities.

Executive Order 12291

The Secretaries have also determined
in accordance with Executive Order
12291 that the rule does not constitute a
major rule requiring the preparation of a
regulatory impact analysis. The
regulation is not likely to result in: (1)
An annual effect on the economy of $100
million or more; (2) a major increase m
cost prices for consumers, individual
industries, Federal, State or local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment, investment
and innovation.

Paperwork Reduction Act

Under-the Paperwork Reduction Act
of 1980, Pub. L. 96-511, all Departments
are required to submit to the Office of
Management and Budget for review and
approval any reporting or recordkeeping
requirements inherent m a proposed and
final rule. This rule increases the
Fedbral paperwork burden for WIN
State agencies. 15 CFR 224.41 and 29
CFR 56.41 specify that each state WIN
sponsor must establish a program of

.employment related activities in each
WIN site to assist registrants" to obtak
employment. This reqires the
development of standards of
participation which must be included m
the State WIN plan. The Department
will submit this section of the final-
regulation to OMB for review.
(Catalog of Federal Domestic Assistance
Program No. 13.646, "Work Incentive Program
(WIN)".)
(402 (a)(7), 402(a)(19), 430-444,1102 of the
Social Security Act, as amended. 49 Stat. 647
(42 U.S.C. 602(a)(7), 630-644, 1302))

Dated: August 14, 1981.
Dorcas R. Hardy,
Assistant Secretary for Human Development
Services.

Approved: September 17,1981.
Richard S. Schweiker,
Secretary, Hedith and Human Services.

Dated: September 23, 1981.
Albert Angnsam,
Assistant Secretary.

Approved: September 29, 1981. -

Raymond 1. Donovan,
Secretary, Department of Labor.

For reasons set out in the preamble,
Part 56 of Title 29 of the Code of Federal
Regulations is amended as set forth
below:

Title 29-Labor

Subtitle A-Office of the Secretary

PART 56-WORK INCENTIVE
PROGRAMS FOR'AFDC RECIPIENTS
UNDER TITLE IV OfF THE SOCIAL
SECURITY ACT
Subpart A-Purpose and Scope and

Definitions

1. Section 56.1 is amended as follows:

§ 56.1 Definitions (Amended]
(a) By revising certain definitions as

follows:

Certification means a written notice
from the SAU that necessary supportive
services have been arranged or are
available to enable a WIN registrant to
accept employment, training, manpower
services, or other employment-iielated
activities, or that no supportive services
are needed and that the individual is at
that time ready for employment or
training.

Component means a structured
regularly scheduled program activity for
certified registrants such as OJT, WIN
PSE, institutional training, and work
experience, but not employment-related
activities or supportive services.

Exempt refers to an AFDC applicant
or recipient who is not required by the
Act to register for employment, training,
or other employment-related activities
under the WIN program as a condition
of eligibility for AFDC.

Mandatory or Nonexempt Registrant
means an AFDC applicant or recipient
who is required by the Act to register for
manpower services, training,
employment, or other employment-
related activities, as a condition of
eligibility for AFDC.

Registrant means an AFDC applicant
or recipient who has registered with the
WIN sponsor for manpower services,
training, employment, and other
employment-related actiVities.

State WINPlan means the Statewide
operational plan for WIN, qovering
AFDC applicants dnd recipients who
register for employment, other
employment-related activities,
manpower services and training under
WIN, developed by the.WIN sponsor
and SAU in each state and approved

I

and supervised by the RCC under title
IV, of the Act.

Supportive.Services means those
social services provided or arranged by
the SAU, necessary to enable an
individual tor engage in employment,
other employment-related activities, or
training.

Volunteer means an AFDC applicant
or recipient who, though exempt from
WIN registration, volunteers for WIN
and registers for employment, other
employment-related activities,
manpower services and training.

WIN Incentive Payment means a cash
payment of up to $30 per month, paid to
an individual who is participating In an
institutional or work experience
component.

Work Experience Training means a
clearly defined, well-supervised
assignmqnt with a public or nonprofit
private employer.

(b) By removing the term "Intensive
Manpower Services Component";

(c) By adding the following two terms
in proper alphabetical sequence:

Employment-rdlatedActivities means
activities providing employment and
training services to WIN registrants to
assist them-in locating and securing
unsubsidized employment. Employment.
related activities include employment
search.

Employment Search is the part of
employment-related activities where
registrants are prqvided with job
seeking skills, job development
assistance and referrals, and actively
contact employers in. their effort to
secure jobs.

Subpart B-Admfnistration

2. In § 86.16 paragraph (b) is revised to
read as follows:

§ 56.16 Non-Federal contribution.

(b) The State .4elfare agency shall
assure a non-Fedeial cash or in-kind
contribution of 10,percent of th'e cost of
supportive services and related*
administrative expenses incurred by the
SAU under Title IV-A of the Act,
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Subpart C-Requirements and
Procedures for Registration, for
Appraisal and Certification

3. In § 56.20 paragraphs (a) and (c)(4)
are revised and paragraph (b)(10) is
added to read as follows:

§ 56.20 .Registration requirements for
AFDC applicants and recipients; State plan
requirements

A State plan under Title IV-A of the
Social Security Act must provide that:

(a) All applicants and recipients who
are required to-register by section
402(a)[19)(A) of the Act shall register for
manpower services, training,
employment, and other employment-
related activities as-a condition of
eligibility for AFDC, except as otherwise
provided under paragraph (b) of this
section;

(10) A person who is working not less
than 30 hours per weekin unsubsidized
employment expected to last a minimum
of 30 days. This exemption continues to
apply if there is a temporary break in
full-time employment expected to last
no longer than 10 work days.

(C * * *

(4) Exempt applicants and recipients
in WIN project areas may choose to
register voluntarily for manpower
services, training employment, and
employment-related activities, and may
withdraw such registration at any time
without loss of AFDC benefits, provided
thei status has not changed m a way
which would require regtstration; and

4. In § 56.21, Paragraph (a)(5) is
revised to read as follows:

§ 56.21 Registration procedures.
(a) * * *

(5) Notify the IMU of any employment
or other change of status which may
affect an individual's AFDC eligibility or
the amount of the AFDC payment.
Included in this notification will be the
hours and expected duration of
employment.

5. Section 56.22 is amended by
revising paragraph (e), adding a new
paragraph (f) and redesignating existing
paragraphs (f) and (g) as (g) and (h) to
read as follows:

§ 56.22 Appraisal and certification.
*t * it * *

(e) The SAU shall certify in writing
that the necessary immediate and on-
going supportive services have been
provided or arranged, or that no such
services are required fo those
individuals who have been selected for
participation in a WIN component. The

SAU shall also certify registrants who
are recipients who are selected to
participate in employment-related
activities. When certified, the Individual
shall be placed in employment if
appropriate work that the Individual can
perform is available. If the individual
cannot be immediately placed in
employment, he shall be placed in
employment-related activities, on-the-
job training, public service employment,
institutional training or in any other
manpower program or activity.

() The SAU may provide or arrange
for social services for AFDC applicants
to enable them to participate in
employment-related activities. Such
applicants may be certified, or services
may be provided or arranged on an-
occasional basis without certification.

Subpart D-Supportive and Manpower
Services and Protective Provisions

6. Section 56.30 Is amended by
removing paragraph (b)](5) and by
revising paragraphs (a), (b)(2), (b](3),
and (e) to read as follows:

§ 56.30 Supportive services; State plan
requirements.

A State plan under Part A of title IV of
the Act must provide that:

(a) Within the State agency there will
be separate administrative units which
will, to the maximum extent possible,
perform functions only in connection
with the WIN program. To the maximum
extent feasible, local SAU staff and
WIN employment and training staff
should be located together to foster
more efficient working arrangements for
joint appraisals, the development of
employability plans, and the provision
of services to registrants.(b) * *t *

(2) Developing and supplying social
services necessary to enable a
registrant, to accept employment,
training for employment, or other
employment-related activities.
Necessary services shall continue for a
period of 30 days after the start of
unsubsidized employment and may
continue for a maximum of 90 days at
the discretion of the SAU. Such services
may be provided even after the AFDC
grant has been discontinued due to
employment. In an emergency such
services may also be provided for a
period of up to'30 days to enable a
registrant to continue existing
employment;,

(3) Participating with the WIN sponsor
in appraisal and certification, in the
development of employability plans
pursuant to § 56.22, and in efforts to

resolve grievances and disputes
informally.

(e) Supportive services may be
provided for up to two weeks to a
registrant between participation in WIN
components or between participation in
a component or employment-related
activities and the start of employment in
order to avbid nterruption of the
employability process.

7. In § 56.32 paragraphs (a) through (g)
are redesignated as paragraphs (b)
through (h); a new paragraph (a) Is
added: and paragraphs (b) and [h) are
revised as follows:

§ 56.32 Pay and allowances for WIN
registrants.

(a) An individual assigned to
imployment search shall receive an
allowance for necessary expenses for
participation.

(b) An individual assigned to a WIN
institutional or work experience training
component, in which no salary is paid,
shall receive an allowance for necessary
trdinlng related expenses. He shall also
receive incentive payments at a rate not
to exceed $30 a month provided he
meets the requirements of the
component relative to hours of
participation.

(c) Individuals placed In employment,
OJT, or PSE shall be authorized training
related expenses for not in excess of
two WIN pay periods; or until they
receive their first full paycheck or the
cash from a grant adjustment reflecting
new work related expenses, whichever
occurs first.

(d) Reasonable subsistence
allowance, in addition to a training-
related expense payment, shall be paid
to individuals for separate maintenance
when in training facilities beyond daily
commuting distance from their homes
-for each calender day within the training
payment period during which theyare
participating in such training and are
residing away from home.

(e) An individual shall be paid
transportation allowance to a training
facility located beyond commuting
distance for the cost of his initial trip to
the training facility and for his final trip
home at the completion or other
termination oftsuch training.

(f) Individuals may be paid
allowances for nonrecurring expenses
as authorized by the Secretary of Labor.

(g) WIN sponsor offices may establish
petty cash funds or another acceptable
method to meet needs for cash for
allowable expenditures for all
registrants.

4BB11
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(h) Registrants referred to"-
employment may receive an allowance
for necessary expenses.

8. In § 56.34 paragraph (a). is revised to
read as follows:

§56.34 Appropriate work and training
criteria.

(al WINMregitrants maynot be
referred to employment which is known
not to meet the criteria of this
paragraph. Certified recipients shall
accept assignment to, employment, WIN.
training or employment-related ,
activities, as determined appropriate by
the WIN sponsor or face deregst atfon
action. The following standards must be
met before any such individuals, cambe
required to accept a work or training
assignment including, PSE and OJT:

Subpart E-The WIN Components and
Activities

9. In , 56.41 the sectior heading is
revised, paragraphs (a]. and (blare
removed and new paragraphs (a], C(b)
(c), and (di are added to read as follows:
§ 56.41 Employment-reiatecractMtres.

(EA).

(a) Each State WIM sponsor shall
establish a program of employment-
related' activities in' each WIN, site to
assist registrants, who' are eitherAFDC
applicants or recipfents, to' obtain
employment. The' State WIN sponsor
shall, develop- standards' ofparticipatiorr
taking, Into account local conditions,
including, but not limited to, geographic
factors, availability of public
transportation, and local labormarket
characteristics. These' standards: of
participation, shall', be' Included in the
StateWINplan.

(b)l Emproyment-relatedl activities
shall provide- employment search.
Included may be group job' seeking, fob
deveropment, exposure to labormarket
information', referrals, and job,
placement, to assist individuals in
obtaining unsubsidized employment.

(c} Participationrrin required
employment search may not exceed a
total of40- work days in any calendar
year for any, individual.
(d) Assignment of registrants to

employment-relatec activities shalr
occur only after appraisal and the
development ofan employability plan.
Recipfents- must be certified prior to,
participation. AFDC: applicants may be
certiffddl.but lacking certification. must
be provided any supportive services
necessary topermit effective
participation.

Subpart F-Deregistratforrand
Sanctions

10. Section 56.50-is amended by
revising paragraph [eJ and adding a new
paragraph. h as; follows-

§ 56.50 Dereglistration.

(e), Any WIN-recipient, except a
volunteer,,who is determined to, have
failed or refused without good. cause to.
appear for appraisa; or any certified
WIN recipient, except. a volunteer, who'
has failed or refused to participate in. the
WIN'prograi. without good cause shall
be deregistered from WIN and removed
from the.AEDG grantfor failure ta
participate-Any, indvfdual who without
good.cause terminates or refuses to
accept emproyment, or reduces earnings
shall be deregistered and removed from
the.AFDC grant

(h) The sanction in 29 CFR 56.51 shall
become effective on- thefirst day of the
first payment-montli that the sanctioned
individual's needs are removed from the
AFDC grant.

11. Section 56.51 is revised as follows-
§ 56.51 Sanctionm.
A State plan under Title IV-A of the

Act shall provide that:
(a) When an AFDC'recipfent. who fs a

mandatory registrant in. the WIN
program, hasbeen found, ta have-fafled
or refused-without good! Cause to,
participate fin- theprogram, orhas,

\terminated employment orrefuseuito
accept employment, orreduced: earnings
without good cause, the following
sanctions' shall apply-.

(1-) Fortheffrst such- occurrence the
individual shall be deregistered for three
payment-months.

(2) For the second and subsequent
occurrences, the individual shall be
deregistered for six payment-months.

(b) During the sanction period:
(1) If the individual is a, caretaker

relative receiving AFDCbenefits, the
State will not take into. account, his or
herneeds in, determining the famnily's;
need forassistance, but the Statewill
provide assistance in the form of
protective or vendorpayments or foster
care for the remaining merbers- of the
assistance unit Whenr the Statemakem
protective orvendorpayment, the
nonparticipating caretaker relative may
not be theprotective payee.

(2) If the individuallfsthe only
dependent child irr the fanil, the State
will deny assistance for the familr.

,(3); If'the individual is one ofseveral
dependent childremin the family, the
State will deny' assistance for-the child
and will not takei mto account the child's

needs in determining the fainflys need'
for assistance.

(c) When the, State finds that an
AFDC recipient who is a,voluntary
registrant has-failed orrefused to
participate in the WIN, program without
good cause, the State will deregister tho
individual for thrPe-Qr six payment-
months depending onwhether this was
the first or a subsequent deregistration
for failure or refusar tq participate.
However. the individualt' AFDC grant
shall not be affected. i

(d) An individual may manifest failure
orrefusal taparticipate in the WIN
program or may manifest termination of
or refuses to: accept employment or
reductionur earnings.either by axtovort
act (expressl orby mi de facto action.

(1) An overt (express): refusal is a
written or oral statement by an
individual that he or she will not
participate m the WIN program.

(2) A de facto refusatis, any current
actor pattern of behavior consisting of a
series. of current eventsfrom which
failure or refusal; to participate can, be
implied. Where the failure or'refusal to)
participate or termination of
employment or refusal to accept
employment or reduction' in earnings is
implied, the WIM sponsor shall, send a
notice setting an appointment for the
individual to, come to the WIN office
and discuss the act or pattern of,
behaviorin question'. The notice shall,
explain the reasons: for the, appointment
and the consequence of failure tokeep
the appointment.

(e) In the event a registrant is referred
back to theIMU shavinggood cause
for not continuingona tralningplan ora
job, the IMU shall promptly restore the
assistance payment to the Individual or
make other necessary payment
adjustments.

Subpart. G-The WIN. Adjudication,
System

1Z. Section 56.63 is amended by
revising paragraph (a] and' (b)(3];
removing paragraph (b)(2) and
redesignating paragraph (b)(3) as (b)(2);
and redesignating the remaining,
paragraphs' as (b)(3). (b](4), (b)(5]; (b(6)1
and (b)(7y as- follows?

§56.63 Requirement of conciliation andi
notice. r

(a) The WIN' staff'must exhaust efforts
toward conciliatory resolution of
disputes betweerrthe WIN staff and the
registrant before the WIN staff issues r
"Notice of Intended Deregistration."
This conciliation- effort bhallr begin as'
soon as possible, but nolater than 10,
days- following the date' of failure or'
refusal to-participate' as- determined
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under § 56.51(d) of this Part and may
continue for a period not to exceed 30
days. However, either the WIN staff,-or
the regirant upon written request, may
terminate tls period sooner -0hen either
believes that the-dispute cannot be
resolved by conciliation. The WIN staff
shall advise the registrant of the right to
terminate the conciliation effort and,
where necessary, assist in preparing the
written statement.

(b) ***
t2) Notification of the registrant's right

to a hearing if the registrant believes
that the proposed action is incorrect or
the length of the sanction period is
incorrect, provided a request for a
hearing is filed as prescribed m § 56.64
of this Part;

(3) Notice that the proposed action
will be inplementated if a hearing
request is not received within the
prescribed time;

(4) Instructions and required forms for
requesting a hearing,

(5) An offer to assist with preparation
of the hearing request;

(6) Notice that he may be represented
at the hearing by counsel or other
authorized representative appointed by
hun ahd that he and his representative
will have the opportunity to. confront
and cross-examine opposing witnesses;

(7) Notice that he will be permitted to
present material evidence and testimony
at the hearing thatjs not already in the
record.

§56.76- [Removed and Reserved]
13. Section 56.76 is removed and

reserved.
For reasons set out m the preamble,

Part 224 of Title 45 of the Code of
Federal Regulations is amended as set
forth below:
Title 45-Public Welfare

Subtitle B-Regulations
Pertaining to Public Welfare

PART 224-WORK INCENTIVE
PROGRAMS FOR AFDC RECIPIENTS
UNDER TITLE IV OF THE SOCIAL
SECURITY ACT
Subpart A-Purpose of Scope and

Definitions

1. Section 224.1 is amended as follows:

§ 224.1 Definitions [Amended] -

(a) by revising certain definitions as
follows:

Certification.means a written notice
from the-SAU that necessary supportive
services have been arranged or are
available to enable a WIN registrant to

accept employment, training, manpower
services, or other employment related
activities, or that no supportive services
are needed and that the Individual Is at
that time ready for employment or
training.

Component means a structured
regularly scheduled program activity for
certified registrants such as OJT, WIN.
PSE, institutional training, and work
experience, but not employment-related
activities or supportive services.
* * €* * *

Exempt refers to an AFDC applicant
or recipient who is not required by the
Act to register for employment training.
or other employment-related activities
under the WIN program as a condition
of eligibility for AFDC.
* * * * •

Mandatory or Nonexempt Registrant
means an AFDC applicant or recipient
who is required by the Act to register for
manpower services training.
employment, or other employment-
related activities as a condition of
eligibility for AFDC.

Registrant means an AFDC applicant
or recipient who has registered with the
WIN sponsor for manpower services,
traunng, employment. and other
employment-related activities.

State WINPlan means the Statewide
operational plan for WIN, covering
AFDC applicants and recipients who
register for employment, other
employment-related activities,
manpower services and training under
WIN, developed by the WIN sponsor
and SAU in each state and approved
and supervised by the RCC under title
IV, of the Act.

Supportive Services means those
social services provided or arranged by
the SAU, necessary to enable an
individual to engage in employment,
other employment-related activities, or
training.

Volunteer means an AFDC applicant
or recipient who, though exempt from
WIN registration, volunteers for WIN
and registers for employment, other
employment-related activities,
manpower services and training.

WINIncentive Payment means a cash
payment of up to $30 per month, paid to
an individual who is participating in an
institutional or work experience
component.

Work Experience Training means a
clearly defined, well-supervised
assignment with a public or nonprofit
private employer.

(b) By removing the term "Intensive
Manpower Services Component".

(c) By adding the following two terms
in proper alphabetical sequence:
* *l * *r * -

Employment-relatedActivities means
activities providing employment and
training services to WIN registrants to
assist them in locating and securing
unsubsidized employment. Employment-
related activities include employment
search.

Employment Search is the part of
employment-related activities where
registrants are provided with job
seeking skills, job development
assistance and referrals, and actively
contact employers in their effort to
secure jobs.

Subpart B-Administration

2. In § 224.16 paragraph (b) is revised
to read as follows:

§224.16 Non-Federal contribution.

(b) The State welfare agency shall
assure a non-Federal cash or m-kind
contribution of 10 percerit of the cost of
supportive services and related
administrative expenses incurred by the
SAU under Title IV-A of the Act.

Subpart C-RequIrements and
Procedures for Registration, Appraisal
and Certification

3. In § 224.20 paragraphs (a) and (c)(4)
are revised and paragraph (b](10) is
added to read as follows:

§ 221.20 Registration requirements for
AFDC applicants and recipients; State plan
requirements. •

A State plan under Title IV-A of the
Social Security Act must provide that-

(a) All applicants and recipients who
are required to register by section
402(a)(19)(A) of the Act, shall register
for manpower services, training.
employment, and other employment-
related activities as a condition of
eligibility for AFDC. except as otherwise
provided underparagraph (b) of this
section:
(b) * *
(10) A person who is working not less

than 30 hours per week in unsubsidized
employment expected to last a minimum
of 30 days. This exemption continues to
apply if there is a temporary break in
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full-time employment expected to last
no longer than lOwork days.

(c) * * *
(4) Exempt applicants and recipients

in WIN project areas may choose'to
register voluntarily for manpower
services, training, employment, and
employment-related activities, and may
withdraw such registration at any time
without loss of AFDC benefits, provided
their status has not changed in a way
which would require registration; and
*t * * * *

4. In § 224.21, paragraph (a)(5) is
amended to read as follows:

§ 224.21 Registration procedures.
(a) * * *
(5) Notify the IMU of any employment

or other change of status which may,
affect an mdividuars AFDC eligibility or
the amount of the AFDC payment.
Included in this notification will be the
hours and expected duration of
employment.
* * * * *

5. Section 224.22 is amended by
revising paragraph (e), adding a new
paragraph (f) and redesignating existing
paragraphs (f) and (g) as (g) and (h) to
read as follows:

§ 224.22 Appraisal and certification.
• * * * *

(e) The SAU shall certify in writing
that the necessary immediate and on-
going supportive services have been
provided or arranged, or'that no such
services are required for those
individuals who have been selected for
participation in a WIN component. The
SAU shall also certify registrants who
are recipients who are selected-to
participate in employment-related
activities. When certified, the individual
shall be placed in employment if
appropriate work that the individual can
perform is available. If the individual
cannot be immediately placed in
employment, he shall be placed in
employment-related activities, on-the-
job training, public service employment,
institutional training or in-any other
rTanpower program or activity.

(f) The SAU may provide or arrange
for social services for AFDC applicants
to enable them to participate in
employment-related activities. Such
applicants may be certified, or services
may be provided or arranged pn an
occasional basis without certification.
• * * * *

Subpart D-Supportive and Manpower
Services and Protective Provisions

6. Section 224.30 is amended by
-removing paragraph (b)(5) and by

revising paragraphs (a), (b)(2), (b)(3),
and (e) to read as follows:

§ 224.30 Supportive services; State plan
requirements.

A State plan under Part A of title IV of
the Act must provide that:

(a) Within the State agency there will
be separate adminnstrative units which
will, to the maximumin extent possible,
perform functions only in connection
with the WIN program. To the maximum
extent feasible, local SAU staff and
WIN employment and training staff
should be located together to foster
more efficient working arrangements for
joint appraisals, the development of
employability plans, and the provision
of services to registrants.

(b)* * *
(2) Developing and supplying social

services necessary to enable a registrant
to accept employment, training for
employment, or other employment-
related activities. Necessary services
shall continue for a period of 30 days
after the start of unsubsidized
employment and may continue for a
maximum of 90 days at the discretion of
the SAU. Such services may be provided
even after the AFDC grant has been
discontinued due to employment. In an
emergency such services may also be
provided for a period of up to 30 days to
enable a registrant to continue existing
employment;

(3) Participating with the WIN sponsor
in appraisal and certification, in the
development of employability plans
pursuant to § 224.22, and in efforts to
resolve' grievances and disputes
informally.

(e) Supportive services may be
provided for up to two weeks to a
registrant between participation in WIN
components or between participation in
a component or employment-related
activities and the start of employment in
order to avoid interruption of the
employability process.

7 In § 224.32 paragraphs (a) through
(g) are redesignated as paragraphs (b)
through (h); a new paragraph (a) is
added; and paragraphs (b) and (h) are
revised as follows:

§ 224.32 Pay and allowances for WIN
registrants.

(a) An individual assigned to
employment search shall receive an
allowance for necessary expenses for
participation.

(b) An individual assigned to a WIN
institutional or work experience training
component, in which no salary is paid,
shall receive an allowance for necessary
training related expenses. He shall also

receive incentive payments at a rate not
to exceed $30 a month provided he
meets the requirements of the
component relative to hours of
participation.

(c) Individuals placed in employment,
OJT, or PSE shall be authorized training
related expenses for not In excess of
two WIN pay periods; or until they
receive their first full paycheck or the
cash from a grant adjustment reflecting
new work related expenses, whichever
occurs first.

(d) Reasonable subsistence
allowance, in addition to a training-
related expense payment, shall be paid
to individuals for separate maintenance
when in training facilities beyond daily
commuting distance from their homes
for each calendar day within the
training payment period during which
they are participating in such training
and are residing away from home.

(e) An individual shall be paid
transportation allowance to a training
facility located beyond commuting
distance for the cost of his initial trip to
the training facility and for his final trip
home at the completion or other
termination of such training.

(f) Individuals may bq paid
allowances for nonrecurring expenses
as authorized by the Secretary of Labor.

(g) WIN sponsor offices may establish
petty cash funds or another acceptable
method to meet needs for cash for
allowable expenditures for all
registrants.

(h) Registrants referred to
employment may receive an allowance
for necessary expenses.

8. In § 224.34 paragraph (a) is revised
to read as follows:

§ 224.34 Appropriate work and training
criteria.

(a) WIN registrants may not be
referred to employment which Is known
not to meet the criteria of this
paragraph. Certified recipients shall
accept assignment to employment, WIN
training or employment-related
activities, as determined a appropriate
by the WIN sponsor or face
deregistration action. The following
standards must be met before any such
individuals can be required to accept a
work or training assignment Including
PSE and OJT:
* * * * *

Subpart E-The WIN Components and
Activities

9. In § 224.41 the section heading Is
revised, paragraphs (a) and (b) are
removed and new paragraphs (a), (b),
(c), and (d) are added to read as follows-
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§ 224.41 Employment-related activities
(EA).

(a) Each State WIN sponsor shall
establish a program of employment-
related activities in each WIN site to
assist registrants, who are either AFDC
applicants or recipients, to obtain
employment The.State WIN sponsor
shall develop standards of participation
taking into account local conditions,
including, but not limited to, geographic
factors, availability of public
transportation, and local labor market
characteristics. These standards of
participation shall be included in the
State WIN.plan.

(b) Employment-related activities
shall provide employment search.
Included may be group job seeking, job
development, exposure to labor market
information, referrals, and job
placement, to assist individuals in
obtaining unsubsidized employment.

(c) Participation in required
employment search may not exceed a
total of 40 work days in any calendar
year for any individdal.

(d) Assignment of registrants to
employment-related activities shall
occur only after appraisal and the
development of an employability plan.
Recipients, must be certified prior to.
participation. AFDC applicants may be
certified, but lacking certification must
be provided any supportive services
necessary to permit effective
participation.

Subpart F-Deregistration and
Sanctions

10. Section 224.50 is amended by
revising paragraph (e) and adding a new
paragraph (h) as follows:

§ 224.50 Deregistration.

(e) Any WIN recipient, except a
volunteer, who is determined to have
failed or refused without good cause to
appear for appiaisal; or any certified
WIN recipient, except a volunteer, who
has failed or refused to participate in the
WIN program without good cause shall
be deregistered from WIN and removed
from the AFDC grant for failure to
participate Any individual who without
good cause terminates or refuses to
accept employment or reduces earnings
shall be deregistered and removed from
the AFDC grant.

(h) The sanction in 45 CFR 224.51 shall
become effective on the first day of the
first payment-month that the sanctioned

individual's needs are removed from the
AFDC grant.

11.*ection 224.51is revised as
follows:
"§ 224.51 Sanctions.

A State plan under Title IV-A of the
Act shall provide that:

(a) When an AFDC recipient, who is a
mandatory registrant in the WIN
program, has been found to have failed
or refused without good cause to
participate in the program or-has
terminated employment, or has refused
to accept employment or reduced
earnings without good cause, the
following sanctions shall apply:.

(1) For the first such occurrence the
individual shall be deregistered for three
payment-months.

"[2) For the second and subsequent
occurrences, the individual shall be
deregistered for six payment-months.

(b) During the sanction period:
(1) If the individual is a caretaker

relative receiving AFDC benefits, the
State will not take into account his or
her needs in determining the family's
need for assistance, but the State will
provide assistance in the form of
protective or vendor payments or foster
care for the remaining members of the
assistance unit. When the State makes
protective or vendor payments, the non-
participating caretaker relative may not
be the protective payee.

(2) If the individual is the only
dependent child in the family, the State
will deny assistance for the family.

(3) If the individual is one of several
dependent children in the family, the
State will deny assistance for the child
and will not take into account the child's
needs in determnung the family's need
for assistance.

(c) When the State finds that an
AFDC recipient who is a voluntary
registrant has failed or refused to
participate in the WIN program without
good cause, the State will deregister the
individual for three or six payment-
months depending on whether.this was
the first or a subsequent deregistration
for failure or refusal to participate.
However, the individual's AFDC grant
shall not be affected.

(d) An individual may manifest failure
or refusal to participate in the WIN
program or may manifest termination of
employment or may refuse to accept
employment or reduction in earnings
either by an overt act (express) or by a
de facto action.

(1) An overt (express) refusal is a
written or oral statement by an
individual that he or she will not

participate in the IN program.
(2) A de facto refusal is any current

act or pattern of behavior consisting of a
series of current events from which
failure or refusal to participate can be
implied. Where the failure or refusal to
participate or termination of
employment, or refusal to accept
employment, or reduction in earnings is
implied, the WIN sponsor shall send a
notice setting an appointment for the
individual to come to the WIN office
and discuss the act or pattern of
behavior in question.The notice shall
explain the reasons for the appointment
and the consequences of failure to keep
the appointment.

(e) In the event a registrant is referred
back to the IMU as having good cause
for not continuing on a training plan or a
job, the IMU shall promptly restore the
assistance payment to the individual or
make other necessary payment
adjustments.

Subpart G-The WIN Adjudication
System

12. Section 224.63 is amended by
revising paragraphs (a) and (b][3);
removing paragraph (b)(2) and
redesignating paragraph (b)[3) as (b)(2);
and redesignating the remaining
paragraphs as (b[3), (b](4). (bJ(5), (b)(6),
and (b)(7) as follows:

§ 224.63 Requirement of conciliation and
notice.

(a) The WIN staff must exhaust efforts
toward conciliatory resolution of
disputes between the WIN staff and the
registrant before the WIN taff issues a
"Notice of Intended Deregistration."
This conciliation effort shall begin as
soon as possible, but no later than 10
days folloving the date of failure or
refusal to participate as determined
under § 224.51(d) of this Part, and may
continue for a period not to exceed 30
days. However, either the WIN staff, or
the registrant upon written request, may
terminate this period sooner when either
believes that the dispute cannot be
resolved by conciliation. The WIN staff
shall advise the registrant of the right to
terminate the conciliation effort and,
where necessary, assist in preparing the
written.statement.

(2) Notification of the registrant's right
to a hearing if the registrant believes
that the proposed action is incorrect, or
the length of the sanction period is
incorrect, provided a request for a
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hearing is filed as prescribed m § 224.64
of this part.

(3) Notice that-the proposed action
will be implemented if a hearing request
is not received within the prescribed
time;

(4) Instructions and required forms for
requesting a hearing;

(5) An offer to assist with preparation
of the hearing request;

(6) Notice that he may be represented
at the hearing by counsel or other
authorized representative appointed by
him and that he and his representative
will have the opportunity to confront
and cross-examine opposing witnesses;

(7) Notice that he will be permitted to
present material evidence and testimony.
at the hearing that is not already in the
record.

§ 224.76 [Removed and Reserved]
13. Section 224.76 is removed and

reserved.
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